Summary

The quality of services provided by lawyers'®® and legal aid

insurance companies
Review and secundairy analyses

The subject of this study is the quality of the legal services provided by lawyers and
legal aid insurance companies. In the Netherlands, most legal insurance companies
have ‘in-house’ legal helpers, who provide services for their policy holders. Most of
them are not lawyers and therefore are not subject to the formal standards and
regulation regarding the legal services that apply to members of the Bar. In recent
years, various discussions took place in Dutch parliament regarding the status and
quality of the legal services provided under insurance policies. Should legal help
provided by insurance companies be formally regulated and could it contribute to
the proper functioning of the Dutch legal system?

The current research summarizes earlier research and explores the possibilities for

comparative empirical research on the services provided by insurance companies

and lawyers. The report consists of three main components:

e An inventory of shortcomings in the services provided by lawyers and insurance
companies, based on earlier (empirical) research;

e Secondary analyses of data from earlier empirical research, focusing on services
provided by lawyers and insurance companies;

e A description of the ways in which the Bar and the insurance branch try to guar-
antee the quality of legal services provided.

Given the explorative nature of the research, the current report does not provide

definitive answers to questions on the quality of legal services provided or the effec-

tiveness of the mechanisms implemented to guarantee the quality of legal services.

The main goal is to present current knowledge on these matters, which will serve as

a basis for new empirical research.

How to compare legal services provided by lawyers and insurance
companies

Several observations are made regarding ways to compare, in a ‘fair’ way, the legal
services provided by different types of providers. First, researchers should compare
services on the basis of similar legal problems. In existing research, it is often
assumed that the client groups of lawyers and legal insurance companies are the
same and/or can easily be compared. This, however, is not the case. The lawyer’s
fees create a serious threshold, filtering out many of the ‘smaller’ problems. Insur-
ances do not cover some of the problems for which people might consult a lawyer.
In this study, using data of existing research, some ‘fairer’ comparisons were real-
ized.

Secondly, in actual cases - especially those that make it to court — both insurance
companies and lawyers can be involved. There are three types of contractual rela-

108 The expression 'lawyer’, as used in this text, refers solely to lawyers who have been called to the bar (not to

legists in general).
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tions under which insurance companies and lawyers provide services to the same
clients in the same matters. Only a few legal aid insurance companies employ law-
yers. The more common model is to contract law firms for handling a number of
cases per year, for a fixed price. And, depending on the company and the insurance
policy, clients may be granted the freedom to choose a lawyer themselves (cost paid
by the insurance company). In general, existing Dutch research has not looked
closely at the contractual relations between insurance companies and lawyers, and
how they might affect the quality of services provided. Empirical research on law-
yers’ services tends to focus on lawyers only, and not on the role insurance com-
panies might play behind the screen. In secondary analyses of older research, some
new perspectives were created by splitting up the data by the mode in which insur-
ance companies and/or lawyers provided their services.

Thirdly, it is noted that a common practice among providers of legal services, to use
user satisfaction scores as an indicator for the quality of the service provided, is not
applicable to the comparison of the quality of legal services provided by different
types of providers, under different conditions. The satisfaction of customers always
relates to the expectations of the customer before the service is provided. It is clear
that expectations regarding legal aid insurance companies differ from expectations
regarding independent lawyers. The same service may be satisfactory when pro-
vided under an insurance policy without further charge, but will be rated differently
when provided for an hourly fee of 200+ Euros.

Shortcomings in the quality of legal services

Earlier research has revealed many shortcomings in legal services. They include
deficient knowledge, miscommunication and indignity. Some of the more extreme
examples can be labelled as ‘deception’.

The various contractual relations under which the legal services are provided give
different incentives to the suppliers. Independent lawyers are contracted, generally,
on the basis of an hourly fee. The more time they spend on the case, the more they
earn. Insurance cases are generally handled for a fixed fee. The fewer hours spent
on the case, the more profitable it will be. In laborious cases, the legal helper may
(fear to) lose money on the case.

Most of the existing research has focused on the services provided by lawyers.
Some of this research has been commissioned by government agencies monitoring
the role that lawyers are supposed to fulfil in the legal system. Some of the more
critical Dutch studies were commissioned by the Bar Association itself; they reflect-
ed on the services of lawyers from a professional perspective, and have often led to
new initiatives regarding quality standards, training etc. These formal and profes-
sional demands for knowledge regarding the quality of services is absent in the
niche of legal aid insurances. Since it has no formal role in the justice system, the
authorities do not carry any responsibility for its functioning. It is not dominated by
a strong professional group that observes internal standards regarding ‘good’ legal
aid, such as lawyers. Yet, there is a growing amount of (critical), consumer-oriented
attention.

Quality controls

For both lawyers and legal aid insurances, quality control is mainly based on self-
regulation. There are differences, however. The basic demands regarding the ser-
vices of lawyers are provided by law. The mechanisms to control quality are based
on those demands. They apply to every individual lawyer. Various administrative
demands are monitored periodically. When it comes to the direct interactions be-
tween the lawyer and the client, quality control is incident-based, depending on
reports from dissatisfied clients.
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There are no legal demands regarding legal services provided by insurance compa-
nies, or the people actually providing those services. The legal demands regarding
legal aid insurance are basically the same as those for other types of insurance.
Specific demands for legal services provided by legal aid insurance are based on
self-regulation and apply to businesses which are members of the Verbond voor
Verzekeraars (Insurance Board). Membership is not compulsory, meaning that is
allowed to deal in legal aid insurances without being subject to the self-regulation.
Quality controls ‘on paper’ do not guarantee proper services. It is important to see
whether they have an impact in real life. Do inadequate service levels surface, and
how are they dealt with? Most complaints against lawyers are dealt with informally,
possibly with help from the local president of the Bar Association. The ultimate
consequence for a lawyer can be a procedure before the disciplinary council, which
can apply various sanctions, including dismissal from the Bar. This happens several
times each year. Most disciplinary cases, however, result in a caution or official
reprimand.

About the practical meaning of quality control regarding insurance companies, public
opinion is less positive. The independence of the institute (Kifid) that handles com-
plaints and disciplinary measures has been questioned publicly. The interests of
insurance companies seem to be heard in the decisions taken by Kifid. Recently,
many changes have been made regarding quality controls for both the insurance
branch as a whole and for legal aid insurances specifically. Whether these changes
will affect the quality of the legal aid provided under insurance policies has yet to be
proved.

Tentative conclusions

This explorative study does not allow us to draw definitive conclusions regarding the
general quality of legal services provided under the umbrella of legal aid insurances,
in comparison to the legal services provided by independent lawyers. It has become
clear that legal aid insurance, as an easily accessible service, meets a common
need. Policy holders can simply call the insurance company to get a quick reply or
advice on simple legal matters. This first line service is highly valued by its clients.
Legal aid insurances, however, do not cover all legal problems. Divorce-related
problems, for instance, frequently lead to high legal costs for individuals, but are not
covered by the legal aid insurance policies. It is also often unclear to policy holders
what is actually covered, and what is not. At the moment in which people decide to
take an insurance policy, they can hardly foresee what type of legal trouble they
might get involved in in the future.

The existing quality controls regarding lawyers go further than those regarding legal
aid insurance companies, on paper as well as in actual practice. Quality controls
regarding lawyers apply to each individual providing legal help, and the ultimate
consequence, getting banned from the profession, happens in several cases each
year. As a professional group, lawyers are both willing and able to throw out the
rotten apples. In comparison, people who provide legal services under the umbrella
of legal aid insurance are not subject to centralized rules of conduct - unless they
are registered as a lawyer. There is self-regulated quality control among members
of the Verbond voor Verzekeraars. There is concern, however, regarding the way in
which complaints and disciplinary issues are being handled. If the Verbond would
subject a member company their most severe sanction - to end its membership -
this member company would still be allowed to sell legal aid insurance policies and
provide legal aid to the insured.
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