Interim evaluation of the reflection period for boards of
listed companies

Executive summary

1. Background and research questions.

This study is an interim evaluation of the Law on the Reflection Period. This law entered into
force on 1 May 2021 and allows the management board of Dutch listed companies, with the
approval of the supervisory board, to invoke a reflection period of up to 250 days when
shareholders put on the agenda the appointment, suspension or dismissal (or an amendment to
the articles of association of provisions relating to the appointment, suspension or dismissal) of
members of the management or supervisory board, or when a public offer has been announced
or made (Art. 2:114b of the Dutch Civil Code). The provision applies to all Dutch companies
whose shares are listed at a stock exchange in the Netherlands or at a foreign stock exchange.
According to the explanatory memorandum, the purpose of invoking a reflection period is to
enable better decision-making that takes into account the interests of various stakeholders. One
of the expectations at the time of drafting was that not only invoking the reflection period will
have such an effect, but that the mere possibility of invoking the reflection period may (already)
achieve a better result for stakeholders (the so-called preventive effect).

The reason for this study is the commitment of the Minister for Justice at the time to conduct
an interim evaluation of the reflection period after three years. This interim evaluation focuses
on the following research questions:

1. What is the intended purpose of the reflection period, and in what way should that
purpose be achieved with which safeguards?

ii. How often, in what manner and why has the reflection period been applied and has
there been concurrence with other defensive measures?

iil. Does the reflection period have a preventive effect? If so, how; if not, why not?

1v. To what extent is there a link between the (preventive) effect of the reflection period

and the investment and incorporation climate in the Netherlands?

These research questions are addressed successively in Chapters 2, 3, 4 and 5 of the report. To
answer the research questions, the literature was studied, a survey and interviews were
conducted, and data were collected on the possible application of the reflection period by Dutch
companies (listed domestically and abroad), takeover bids (including non-financial covenants),
defensive measures, shareholder activism, new listings of Dutch companies on Euronext
markets, cross-border reincorporations, and the reaction of stock markets to the introduction of
the reflection period. Chapter 6 contains the conclusions.

The study concerns an interim evaluation of the functioning and impact of the reflection period.
In view of the research assignment, the report does not include any proposals to maintain, revise
or abolish the Law on the Reflection Period.



2. Objectives of the reflection period

The parliamentary history shows that the purpose of the reflection period is to give the
management board of listed companies more time to consider and balance the interests of the
company and the various stakeholders involved, in order to enable careful policy-making, and
thus to safeguard the Rhineland business model that characterizes Dutch companies. When the
reflection period is invoked, decision-making on the appointment, suspension or dismissal of
members of the management or supervisory board, or a corresponding amendment of the
articles of association, is suspended for a maximum of 250 days. During this period, the board
must consult shareholders and the works council and take the time to gather all the information
necessary for careful decision-making. The reflection period provides for a number of
safeguards to prevent improper use. These safeguards are as follows: i. the reflection period
may be invoked only if the (announced) offer or the agenda item proposed by the shareholders
is substantially contrary to the interests of the company and the enterprise connected to it; ii.
the management board’s decision to invoke the reflection period must be approved by the
supervisory board, insofar as there is one; and iii. the shareholders may request the Enterprise
Chamber to terminate the reflection period.

The responses to the consultation on the draft bill as well as the opinions in the literature and
the survey and interviews differ widely as to whether the intended goals of this law can be
achieved by means of the reflection period. In the responses to the consultation, (representatives
of) listed companies in particular appear to be in favor of the introduction of the reflection
period, while criticism mainly comes from the side of investors. The proponents of the
reflection period expect that the reflection period can be useful against shareholders who try to
determine the strategy of the company through the appointment of members of the management
or supervisory board. The reflection period is seen as one of the tools the board can use to
protect the long-term strategy and provide the management and supervisory board with time
for reflection. Criticism concerns, among other things, the coexistence of the reflection period
and the response period. There are also doubts as to the added value of the reflection period
compared to the other defensive measures and the existing possibilities for the board to exclude
agenda items from shareholders, for example because the request violates the principle of
reasonableness and fairness or exceeds the competences of the general meeting. Furthermore,
there are doubts about the effectiveness of the reflection period against hostile takeover bids,
because the reflection period does not block or suspend a takeover bid and ends when the bid
is declared unconditional. In addition, questions are raised about the compatibility of the
reflection period with European law (in particular the freedom of establishment and the free
movement of capital as well as the Shareholder Rights Directive, which partially harmonizes
shareholders’ right to put items on the agenda) and the influence of the reflection period on the
Dutch investment and incorporation climate. From the survey and the interviews conducted
with representatives of listed companies, external advisors and representatives of investors, it
appears that the difference in views between investors and listed companies is still present.
Overall, it can be concluded that opinions differ widely as to whether the reflection period can
achieve its intended goals.

3. Application of the reflection period in practice and concurrence with other defensive
measures

The study shows with a high degree of certainty that the reflection period was not formally
invoked during the period under investigation. In order to determine the application of the
reflection period, press releases and minutes of general meetings on the websites of Dutch listed



companies were searched for the application of the reflection period after its entry into force.
No case was found in which the reflection period was applied. In addition, the takeover bids
and activist campaigns relating to Dutch listed companies after the Law on the Reflection
Period entered into force were mapped. Press releases related to these takeover bids and activist
campaigns were reviewed to see whether the fact that the reflection period had been invoked
was mentioned. This did not yield any results either. Also based on the interviews and the
survey, no specific case was found in which the reflection period was invoked. Because no
cases were found in which the reflection period was invoked, there were also no cases of
concurrence of the reflection period with other defensive measures.

One possible explanation for the non-application of the reflection period is that there were very
few cases of hostile takeovers and shareholder requests to add items to the agenda of the general
meeting or convene a general meeting regarding the appointment, suspension or dismissal of
members of the management or the supervisory board. Another explanation could be that other
defensive measures were available. For this reason, an overview was made of other defensive
measures available at Dutch listed companies. It is striking that Dutch listed companies are
generally well protected by means of defensive measures. Only one company has no defensive
measures whatsoever. All other companies have at least one defensive measure, and generally
have several options to protect themselves against an activist shareholder or hostile bid. The
above leads to the conclusion that the reflection period should be primarily considered as one
of the instruments in the toolbox of a listed company. This conclusion is also reflected in the
interviews and responses to the survey. The representatives of listed companies indicate by a
large majority that the reflection period has added value compared to other defensive measures,
while investors and external advisors are generally somewhat more skeptical about the added
value of the reflection period.

4. Preventive effect of the reflection period

It is expected that the mere possibility of invoking the reflection period may (already) achieve
a better result for stakeholders (the so-called preventive effect of the reflection period). If the
Law on the Reflection Period does indeed have a preventive effect, this could, for example,
have as a result that shareholder activists and potential bidders are deterred, in the sense that
they decide not to go through with a hostile bid or activist campaign against the will of the
board, or on other terms, because they know that the board can make use of the reflection period,
without the board actually having to invoke the reflection period. To study the possible
preventive effect, research was conducted into shareholder activism, takeover bids and non-
financial covenants (i.e. commitments to stakeholders in takeover bids) before and after the
introduction of the reflection period.

From the empirical data, it cannot be determined whether or not the reflection period has a
preventive effect on takeover bids. There does not appear to be a clear downward trend in the
number of takeover bids after the introduction of the Law on the reflection period; on the
contrary, there are more takeover bids, although the numbers are too small to qualify as a break
in the trend. It is also important to look at the number of hostile and initially unsolicited but
later friendly takeover bids. After all, the preventive effect should mainly discourage hostile
bids and may cause initially unsolicited bids to become friendly more quickly. However, the
data show that even after the introduction of the reflection period, there is still a similar number
of hostile and initially unsolicited but later friendly bids as before the reflection period. It is
also important to note that hostile and initially unsolicited but later friendly bids constitute only
a very small proportion of Dutch takeover bids. Because of this small number, no conclusions



can be drawn from this. Moreover, successful hostile bids are virtually non-existent in the
Netherlands. The low number of hostile bids may be one of the possible explanations why the
reflection period has not been applied since its introduction. It should be borne in mind that the
number of takeover bids is also influenced by other factors, such as the economic environment,
interest rates, etc.

As for the number of non-financial covenants per takeover bid, an increase has been observed
in recent years. On average, the number of categories for which a non-financial covenant is
included in the offer memorandum increased after 1 May 2021, when the Law on the Reflection
Period entered into force. However, this increase appears to have started before the introduction
of the reflection period. Therefore, it cannot be inferred from the data collected that the increase
in the number of non-financial covenants is due to the entry into force of the law. A possible
explanation for the increase may also lie in other factors, such as the increased focus in society
on stakeholder protection and discussions around sustainability.

In the three years before the Law on the Reflection Period entered into force, the number of
activist campaigns is also comparable to the three years after the entry into force of the law.
Because of this, and because the total number of activist campaigns is limited, it cannot be
concluded that the reflection period has a preventive effect against activist campaigns. Also in
terms of the number of successful activist campaigns, the difference before and after the
reflection period came into effect is too small to conclude that the reflection period makes
successful shareholder activism more difficult. Finally, it is notable that most activist campaigns
do not deal with the appointment, suspension or dismissal of members of the management or
the supervisory board, and that the vast majority of activist campaigns does not make use of
formal shareholder rights.

5. The reflection period and the Dutch investment and incorporation climate

The literature shows that there is a broad list of factors that potentially affect the investment
and incorporation climate of a country. The term investment climate is used to refer to the
willingness of parties to invest in Dutch companies, while the term incorporation climate refers
to the attractiveness of the Dutch system for incorporations. Corporate law can be one of those
factors that has an influence on a country’s investment and incorporation climate. However, it
cannot be concluded from the international and Dutch literature that the existence of defensive
measures has a positive or negative impact on a country’s investment or incorporation climate.

To examine the impact of the reflection period on the number of new listings of Dutch
companies on the Euronext markets before and after the introduction of the reflection period
was charted. This research shows a sharp decline in the number of new listings in 2022 and
2023. However, little can be deduced from these figures in terms of the impact of the reflection
period on the number of incorporations, as the number of new listings was already small even
prior to the entry into force of the reflection period, and there was also a decline in the number
of new listings by non-Dutch companies on Euronext markets in 2022 and 2023. Factors other
than the reflection period, such as global economic developments, probably play a more
important role in this trend.

In addition, the number of reincorporations by listed companies to and from the Netherlands in
the years before and after the Law on the Reflection Period entered into force was examined.
This research shows that since the entry into force of the reflection period, four listed companies
left the Netherlands, while between 2018 and the entry into force of the reflection period, six



listed companies that left the Netherlands. After the reflection period came into force, two listed
companies reincorporated to the Netherlands; between 2018 and the reflection period, this was
only one listed company. These numbers are too small to identify a trend, so little can be
concluded about the impact of the reflection period on the incorporation climate. In none of
these transactions was the reflection period specified as the reason for the cross-border
transaction.

Finally, to measure the impact of the reflection period on the investment climate, a so-called
“event study” was conducted to determine whether the introduction of the reflection period had
an impact on the stock price of Dutch listed companies. The stock price reacted positively to
some steps in the legislative process, while the reaction to other steps was negative or neutral.
Therefore, there was no consistent and meaningful positive or negative market reaction to the
introduction of the reflection period. In conclusion, the impact of the introduction of the
reflection period on the investment climate can be described as neutral.

The findings based on the abovementioned empirical studies are consistent with the responses
in the interviews and survey. According to the vast majority of respondents, the impact of the
reflection period on the incorporation climate is neutral. On the impact of the reflection period
on the investment climate, opinions are more divided. Here, mainly investors expect a negative
reaction from other investors, although at the same time they admit that there may not have
been a noticeable impact on the stock price or on investments by foreign investors.

6. Conclusions

Opinions on the ability of the reflection period to reach its intended goals were and remain
sharply divided. It can be established with a high degree of certainty that the reflection period
was not formally invoked during the period under study. The study also shows that the number
of hostile takeover bids and activist campaigns in which shareholder rights are used to influence
the composition of the management board or supervisory board is limited. Together with the
observation that in most cases Dutch listed companies have other defensive measures besides
the reflection period, this may explain why the reflection period has not been invoked so far.
The study also found no evidence of the existence or non-existence of a preventive effect of the
reflection period. During the period under study, the use of non-financial covenants did
increase, but this is not necessarily related to the reflection period. Given the small numbers in
the empirical studies and the short period of time that has elapsed since the introduction of the
reflection period, the question remains whether the reflection period has had an impact on
investments and incorporations in the Netherlands.



