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Summary

Research aim

When separated parents are unable to make post-separation parenting arrangements or when (one of
the) parents do(es) not comply with these parenting arrangements, this can lead to intense conflicts and
in some cases loss of contact between a parent and his/her children. Loss of contact can be very
stressful for both parents and children and can lead to negative short- and long-term consequences for
everyone's happiness and development. In some cases, it leads to a legal battle about the parenting
arrangement in itself or ways to enforce the other parent to comply with the arrangement. In extreme
cases where mediation and other sorts of care have not worked, the court has a number of instruments
at its disposal to enforce parents’ compliance with the parenting arrangement to prevent or overcome
loss of contact between parents and children.

The aim of this study is to provide insight into the effectiveness of those judicial instruments to enforce
parents to comply with parenting arrangements. This study focuses on the following judicial

instruments:
Family Law instruments Civil Law Instruments Criminal Law instruments
Guided visitation arrangements Penalty payment Application of Article 279 of the
Guardian ad Litem Imprisonment/committal criminal law, due to withdrawal
Supervision order Child is picked up by police and from parental authority.
Change of primary residence brought to other parent
Change of parental authority (one Penalty clause

parent looses or gains authority)
Termination of parental authority
(both parents loose authority)

Suspension, reduction or denial of

spousal support

Seven research questions lead to an answer on the main research question: Which judicial instruments
are most likely to be effective in which circumstances in terms of 1) limiting (further) harm to the child
and 2) compliance with parenting arrangements?

In this study, the well-being of the child matters most: an instrument is effective in the first place if the
use of the instrument leads to better wellbeing, or at least no further harm, that is caused by the
complex divorce problems and losing contact with a parent.

Research methods

Various research methods were used to answer the research questions: literature review, (numerical)
jurisprudence analysis, casefile reviews (29 casefiles), a case study, a survey among 17 juveniles and 77
parents, interviews with 11 practitioners and three group discussions with eight legal experts, eight
pedagogical experts and 11 parents who are experts by experience with the issue.
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This research used the method 'Explanatory Evaluation' (Pater, Sligte, Van Eck, 2012). The explanatory
evaluation exposes the mechanisms by which the instruments lead to (desired and undesired) effects
and the context in which these instruments lead to effects.

The problem mechanism: loss of contact as a result of complex co-parenting problems

One of the biggest problems that can arise as a result of complex co-parenting problems is loss of
contact between a parent and a child (Antokolskaia et al., 2019; Amato, 2010; Lamela, Figueiredo,
Bastos, & Feinberg, 2016).

- Loss of contact is the phenomenon in which a child and a parent lose contact (in whole or in part)
after a divorce, for whatever reason.

In this study, we distinguished four mechanisms that can lead to loss of contact between parents and

children:

- Failing parenting responsibilities: A parent fails to show up during those days that he/she was
supposed to be with the child, for whatever reason;

- Blocking contact: A parent uses such restrictive behaviour that the other parent cannot have contact
with the child, for whatever reason;

- Resistance of the child: a child itself has resistance to contact with a parent, for whatever reason;

- Parental alienation: a child withholds contact with a parent as a result of (whether or not consciously)
manipulative behaviour of the other parent, while there are no well-founded reasons (known) to cut
off contact.

According to various studies, the impact of loss of contact on a child's wellbeing is enormous both on
short and long term. Childrens wellbeing after their parents separate is mostly influenced by 1) quality of
the relationship with both parents, 2) quality of parenting situation, and 3) conflicts between parents. In
those cases where post-divorce co-parenting problems arise and loss of contact impends, these three
factors are most likely negatively affected, which burdens the child’s wellbeing.

A judicial instrument can be effective when it has a positive effect on one of the three factors related
with wellbeing (quality of relationship with both parents, quality of parenting situation or conflicts
between parents) and no, or less, negative effect.

Categorization of judicial instruments

In this evaluation, the instruments have been categorized according to the way in which they intervene
on the problem:

- Instruments that deploy help;

- Instruments with a financial incentive;

- Instruments deployed by the police and/or the Public Prosecution Service;

- Instruments that intervene in parental authority.

The research questions have been answered per instrument category.
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Answers to research questions
How often are the judicial instruments imposed per year? (research question 1)

For each instrument, Table 2 lists the lower and upper limits of how often an instrument is imposed, as
well as the estimates of professionals and legal experts. For some instruments, the bandwidth between
the lower limit and upper limit is very large. This is mainly due to the fact that the data of the upper limit
are not limited to those situations where complex co-parenting problems and contact loss are at play.
The upper limit reflects the use of the instrument in all sorts of situations. In particular, the supervision
order, change of parental authority, termination of parental authority and change of primary residence
are used in situations where parents are not necessarily separated.

Table 2. Lower-, upper limit and estimate of the instruments imposed per year to prevent or restore loss of contact (n.a. = not
available)
Lower limit Upper limit Estimation
(rechtspraak.nl) (data of by
Instrument business professionals

administration that execute

court) instruments

Instruments that deploy help

Guardian ad Litem* 20 90 n.b.
Guided visitation arrangements 52 n.b. 6300
Supervision order* 48 41400 n.b.

Instruments with a financial incentive

Penalty clause 0 n.b. n.b.
Penalty payment* 40 n.b. n.b.
Suspension, reduction or denial of spousal support 8 n.b. n.b.

Instruments deployed by the police/public prosecution service

Imprisonment / committal 8 n.b. 1-10
Child is picked up by police and brought to other o b, -
parent

Application of Article 279 of the criminal law 4 65 0-165
Instruments that intervene in parental authority

Change of parental authority* 28 13.500 n.b.
Termination of parental authority 20 1150 n.b.
Change of primary residence* 48 940 n.b.

*These instruments have been identified by the legal experts as the five most common used instruments.

What are the types of parents for which these instruments are imposed? (research question 2)

Because of the complexity of the problems that arise in the families, it is difficult to characterize types of
cases. The great number and the great variety of complicating factors that play a role makes every case
different. Nevertheless, despite the fact that respondents did not have experience with every
instrument, we retrieved a number of family characteristics that were more often present for some
instrument types than for others:
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- Instruments that deploy help: (alleged) unsafe parenting situation and/or a lot of fighting between

parents / aimed at protecting the child / to render the voice of young children (<12) / to enable youth
care / to conduct research and to inform the court about what is best for the child.
- Instruments with a financial incentive: some trust in the other parent/ some willingness to facilitate

contact / shock effect.
- Instruments deployed by the police/public prosecution services: lots of fighting between parents / no

unsafe parenting situation at the contact-losing parent / last resort when other instruments have
failed.
- Instruments that intervene in parental authority: no contact between child and parent for a long time

/ safe attachment with both parents / scaling up when other instruments have failed / to create a
pause in conflicts.

How are the instruments supposed to work, what are the mechanisms? (research question 3)

Complex co-parenting problems cannot be cast in a “one-size-fits-all” model, let alone that there is a
“one-size-fits-all” solution. In order to be able to say something about the effectiveness, we have
mapped out the assumed intervention mechanisms for each type of instrument based on the findings of
the study, by explicitly stating which positive and negative effects were mentioned by the respondents.
It should be noted that this modelling does not do justice to the diversity and complexity of cases where
complex co-parenting problems exist. Thorough research is needed in each unique case to know how
the instrument works and/or under what conditions. The intervention mechanisms (see section 6.3
show the positive and negative influences of an instrument on the various factors related to child
wellbeing, and conditions and contra-indicators for these mechanisms.

How can effectiveness be operationalized in terms of compliance with parenting agreements and in
terms of well-being of the child? (research questions 4 and 5)

Measuring effects on compliance with parenting arrangements may be possible by periodically
estimating whether loss of contact has ended and the parenting arrangements are being executed.
According to the legal experts, this can be done by adjourning a case to the same court a couple of
months after the instrument was imposed.

Measuring effects of the instruments on the well-being of the child appeared to be complicated, as the
respondents had no concrete suggestions of how to do that. Important aspects of the well-being of
children in these cases are safety, being able to go through age-appropriate developmental stages, and
accepting, or not rejecting, both parents (so-called DNA acceptance).

Importantly, positive and negative effects should be defined or predicted on both short and long term
before deciding whether positive effects outweigh the negative effects. For example, an instrument may
have a negative effect on the well-being of the child in the short run (for example due to a forced move),
but may be less important than the positive effects in the longer term (contact with both parents, more
inner peace and better development). This is different when experiences in the short term are traumatic
for a child, which can lead to negative consequences on the long(er) term.

' Translated models are available upon request (info@vanmontfoort.nl).
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So what exactly is short term and what is long term? According to the literature and according to the
pedagogical experts, a 'normal’ period to experience difficulties after the divorce of parents is two
years. This period is therefore seen as short term. In the long term, the pedagogical experts refer to a
period of five years.

Are there types of cases for whom certain instruments have been effective or ineffective? (research
question 6)

According to a number of respondents, a distinction can be made between milder and more severe
cases. In cases with milder problems, parents have some motivation (albeit minimal) to solve problems
and can still see what is in the best interest of their child. In these types of cases, the deployment of a
guardian ad litem, a supervision order or the imposition of a penalty may lead to better compliance of
the parenting agreements.

In more serious cases where the situation has already fully escalated, abovementioned instruments will
probably have no effect, because parents have a strong-hearted motivation to ignore the post-
seperation parenting agreements. The instruments will not overrule this motivation, not do they solve
the underlying problem. In these cases, according to the respondents, a more drastic measure is
needed, such as a change of parental authority, a change in the child's primary residence or
replacement of the child by the police.

What conclusions can be drawn about the plausible (in)effectiveness of the instruments? (research
question 7)

Based on the findings, we have drawn some initial tentative conclusions about the plausible

effectiveness of the different types of instruments:

- Instruments that deploy help have the most positive effects and the fewest negative effects on the
well-being of the child if a number of conditions-such as good quality of the care workers- are met.
With regard to compliance with post-seperation parenting arrangements, the ‘supervised access
arrangement’ can be effective in those cases where there are accusations of unsafe parenting
situations;

- Instruments with a financial incentive can be effective if there is some benevolence or awareness on
the part of the primary caretaker parent that contact is in the best interest of the child, and they only
need an external motivator. Contra-indication is when the unwilling parent Is convinced that the
other parent will harm the child;

- Instruments involving the use of the police or the Public Prosecution Service are seen by almost all
respondents as very drastic and potentially traumatic for children. In addition, it is seen that the use
of this type of instrument usually has no lasting effect; it does not lead to long-term compliance with
post-separation parenting arrangements. For the well-being of the child, it is therefore questionable
whether the negative experience in the short term outweighs any positive effect in the long term;

- Instruments that intervene in parental authority have very different effects, depending on how the
instrument is used. The instruments can be used restoratively when the contact-losing parent is
assigned custody or primary residence, but only in cases where this parent facilitates contact
between the child and the other parent. On the other hand, these instruments can be used to further
establish the loss of contact when parental authority or primary residence is taken away from the
contact-losing parent.
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In addition, we have seen in this study that in some extreme cases it may be in a child's best interest to
not to use an instrument, and instead put in a pause in the conflictual situation for a couple of months.
As a result, the child may experience more peace and quietness, but also the loss of contact
temporarily persists. This is only in the best interest of the child if a) there has been a long-standing
fierce battle between parents which is bothering the child, and b) the child itself resists contact with the
contact-losing parent and says that it does not want contact with this parent, and c) the child grows up
safely with the primary caring parent (and therefore there is no question of parental alienation).
Diagnosis of the underlying co-parenting problem is needed before this can be decided.

Recommendations for practice

Based on the findings, we can conclude that instruments can only be effective under the following

conditions:

- The underlying problems is thoroughly researched

- The child's authentic wish is heard

- The reason for using an instrument is clear to the child

- Specialized aftercare is arranged when using an instrument

- The child always retains access to both parents

- The deployment of an instrument is timely

- Itis possible to control and enforce the use of the instrument

- Executors of the instruments (for example care workers or police officers) are specialized to deal
with complex co-parenting problems

When choosing to use an instrument, a number of considerations can be made that contribute to a
potentially effective use of the instrument:

1. Determine the main cause for non-compliance with the post-seperation parenting agreements
2. Estimate the seriousness of the conflict and the willingness to cooperate
3. Estimate what will serve the well-being of the child in the short and long term

Reflection on the research

This research has shown that there are different perspectives on the best interests and well-being of
the child and that it is difficult to determine in what is most beneficial to the child's well-being in what
circumstances and why. When perspectives were contradicting, we have chosen to give the
perspective of the children (now young adults) priority when answering the research questions.

In addition, the unrecognizability of situations in which complex co-parenting problems and loss of
contact play a role is a complicating factor. In many cases it is unclear what the core cause of the
problem (the loss of contact) is, while the working mechanism and effectiveness of instruments depend
on this. This especially applies to the phenomenon of parental alienation, for which no clear diagnosis is
available, but so often referred to. We were therefore unable to make a link between the underlying
problem and the working mechanism of instruments, simply because we could not identify the
underlying problem by the available data.

Finally, despite many attempts, we were only able to find 1 case where it was possible to talk to at least

both parents and the child about their experiences with the use of an instrument. On the other hand,
there were many parents who, without approaching the other parent, were happy to share their
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experiences. We spoke to a number of these parents through group discussions and others completed
the survey. Many of these parents were the ones that lost contact with their child(ren). We therefore
mainly heard one side of the story, without hearing the other parents.

It should also be noted that the respondents in this study do not have (equal) experience with every
instrument and that not all instruments could be included in the casefile reviews. For example, there
was significantly less experience with imprisonment/committal, replacement of children by the police,
and application of Article 279 of the criminal law. None of the respondents had experience with an
penalty clause and Suspension, reduction or denial of spousal support.
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