Summary Financial supervision in (juvenile) criminal law

Background and research question

An increasing number of offenders in the Netherlands is facing financial problems. In recent
years, more attention has been paid to tackling financial problems as part of the reintegration
process of offenders. In both juvenile and adult criminal law there are certain options to impose
financial supervision. However, it has been claimed by academics and politicians that the
current financial measures available in (juvenile) criminal law are not being applied often
enough or are inadequate.

On 11 April 2018, a motion by two members of the Parliament was adopted in the Dutch House
of Representative enabling the mandatory financial supervision of convicted minors. This
includes new forms of financial supervision, such as the imposition by the criminal courts of
mandatory civil measures like an administration order as special condition. The assumption is
that mandatory financial supervision can contribute to preventing recidivism.

The present study was carried out on behalf of the Dutch Ministry of Justice and Security. The
aim of this study is to gain insight into the results of current forms of financial supervision,
points for improvement and the possibilities for deploying new forms of mandatory financial
supervision within a (juvenile) criminal law framework. The study answers the following main
research question:

Central research question: How are current financial measures in (juvenile) criminal law
proceeding and how can financial supervision be improved?

Research design

To answer the central question, three research methods were used. First, desk research was
conducted to analyse the current legal possibilities for imposing financial measures within a
criminal law framework. Second, file analysis was carried out at the Dutch Probation Service
in order to gain insight into the scope, nature, and results of the various forms of financial
supervision. The Dutch Probation Service made available 54,435 files of clients who had started
to receive supervision between 2016 and 2018. Of these files, 196 random files were drawn for
further analysis. Based on this selection, it was possible to estimate how often financial
supervision occurs in the Netherlands and to analyse the background characteristics of
probation clients and the financial supervision process. Third, 28 in-depth interviews were
conducted with respondents involved in the design or implementation of financial supervision.
These included policy officers, judges, public prosecutors, debt counsellors and administrators.
Based on these interviews, insights were gained into progress, results, and bottlenecks in the
current forms of financial supervision and how financial supervision could be improved.



Legal possibilities
Subquestion 1: What options exist for imposing various financial measures in current
legislation and regulations?

The legal analysis established that financial measures can be imposed in a conditional
framework in both adult and juvenile criminal law. This means, inter alia, in the context of a
suspension of pre-trial detention, a conditional sentence and a conditional release, that special
conditions can be imposed with which the person must comply for a certain period of time.
Specific conditions for dealing with financial problems are not included in the law. However,
such conditions can be placed under a more general category of special conditions, such as
participation in a behavioural intervention or the broad residual category ‘conditions concerning
the conduct of the convicted person’. Under this category, conditions can be imposed that relate
to the financial problems of the suspect or convicted person. These can include providing
information about their financial situation or cooperating in a debt counselling process or
administration order, which must subsequently be assessed by a civil court.

Nature, scope, and considerations of financial supervision
Subquestion 2: What is the nature and scope of the imposition of financial measures and what
considerations play a role when these measures are imposed?

This research distinguishes between two forms of financial supervision. From analysis of the
Probation Service files, it is estimated that in 4% of the cases a specific financial condition is
included in the verdict and in 29% of the cases, working on finances was part of the supervision
plan drawn up by the probation officer. Financial supervision in the context of a conditional
sentence is most common and both forms of financial supervision are most likely to be applied
in relation to property crime. Most clients placed under financial supervision are male and aged
between 26 and 35 years old.

Furthermore, the research examines the considerations about whether or not to impose financial
conditions. It confirms that hardly any special conditions are imposed by a judge if this is not
recommended by the probation officer prior to the judgment. However, probation officers are
not always able to collect sufficient information about a suspect’s financial situation in the
limited time available for drawing up an advisory report, particularly in the pre-trial stage.
Suspects often have little knowledge of their financial situation or are not completely honest.
Probation advisors may fail to identify a possible link between the, sometimes complicated,
financial problems and the criminal behaviour. As a result, they are reluctant to advise specific
conditions regarding finances.

Judges and public prosecutors have various ideas about the importance of tackling financial
problems as a way to reduce the risk of recidivism. Some judges do not consider it desirable



since financial measures are not always compatible with other punitive measures, e.g. imposing
a fine or compensation for the victim. Other judges stress the importance of tackling financial
problems. Generally, however, judges and public prosecutors appear to have little insight into
the financial situation of suspects. Also, they generally do not have knowledge about how
financial problems are linked to criminal behaviour and they are unaware of the possible forms
of financial supervision. Therefore, judges often see no need to impose specific financial
conditions in the verdict and assume that supervision of finances will be adequate if general
probation supervision is imposed.

Progress and results of financial supervision
Subquestion 3: How are current financial measures proceeding, what seems to work well and
where are the bottlenecks?

How financial supervision is actually implemented is generally determined by the probation
officers. Simple financial tasks can be performed by the probation officers themselves. If
financial problems are more complex, clients are referred to agencies with more expertise in
the field of finance and debts. In all cases, the probation officer acts as the project coordinator.

Even at the start of the probationary period, probation officers experience a clear difference in
the extent to which they can put pressure on clients to work on their financial situation. If a
judge has imposed a financial condition, probation officers feel they have a ‘big stick’ available
to encourage compliance. If the client does not comply with the special condition, they can be
returned to the Public Prosecution Service or the Central Judicial Collection Agency (CJIB).
This means of exerting pressure is not available if the Probation Service itself has included
finances in the supervision plan.

It usually takes a long time before all essential information has been gathered and a client is
accepted for financial trajectories. The financial trajectories therefore only form part of the
whole probationary period. Respondents indicated that the success of financial supervision
depends on quick results, a good relationship between the client and the supervisor, and clarity
about the process. Not all organisations offering financial support have experience in working
with probation clients, which complicates the relationship of trust with clients and the
cooperation with the probation service. In addition, it is important that clients themselves are
motivated to work on their finances. Mere obligation is insufficient since various conditions
must be met that require commitment from the clients.

Some clients respond well to working on their finances under supervision; either because they
were already motivated or because they cooperate due to pressure from probation officers or
the special conditions of their probation order. But other clients display much resistance, and it
is in these cases that probation officers believe a financial condition would be desirable. Clients
would then be convinced more quickly to cooperate and the process could start sooner. If a
client does not cooperate and working on finances was only part of the supervision plan,



probation officers keep trying to motivate clients to work on the financial situation. If a client
does not comply with the financial condition that is imposed, probation officers generally do
not consider it worthwhile returning them simply for not complying with the financial
condition. This could entail that the suspended sentence will be executed and the client would
then disappear out of the Probation Service’s sight completely. Probation officers rarely use
this option.

Points for improvement and recommendations
Subquestion 4: How can financial supervision in the Netherlands be improved?

The imposition by the criminal judges of mandatory civil measures like an administration order
or debt restructuring (WSNP) is not considered desirable. The conditions for this must be
assessed by a civil judge and to verify this, a detailed overview of the financial situation and
self-reliance of the accused is necessary. During a criminal trial there is no time and space for
such a detailed investigation of the financial situation. However, since a convicted person
currently has to wait at least six months for approval of civil measures, it is recommended that
the procedures between criminal courts and civil courts are accelerated. Faster access to a civil
judge would ensure that the, sometimes oppressive, financial problems can be dealt with sooner.

Respondents in this study indicated they have sufficient legal options at their disposal.
However, they state it would be helpful if financial conditions are imposed more often. In
juvenile criminal law, financial conditions are rarely imposed. To ensure financial conditions
are imposed more often, it is necessary to pay more attention at the advisory stage to finance
and to acquiring more knowledge about its link to criminal behaviour. Although the advisory
stage of certain legal modalities is short, much more information about the financial situation
can be collected during and after detention. It is important to accurately formulate the financial
conditions, so that if necessary the probation officer can amend the condition if more
information about the financial situation emerges.

Besides the advice to impose financial conditions more frequently, it is important that the range
of financial programmes, training courses and organizations that have experience working
within a mandatory framework is expanded. In juvenile criminal law there are few possibilities
where young people with financial problems can go. Also in adult criminal law few
organizations that offer financial support have experience working within a mandatory
framework. In addition, the teaching of financial skills is given little priority. When official
programmes and training courses can be offered, cooperation between the Dutch Probation
Service and the relevant authorities is expected to improve.

Concluding remarks

This study once again underlines that a large section of probation clients is facing financial
problems, which can have a significant impact on their lives. In recent years, the approach
towards financial problems has received increased attention from politicians and academia. But



this approach in the context of criminal law can still be improved on many points. For example,
at all stages in criminal proceedings there is a lack of knowledge, skills and attention for
financial problems in relation to rehabilitation and criminal behaviour.

While it is clear there are sufficient legal possibilities to oblige convicts to tackle their financial
problems, this research presents the following recommendations: i) accelerating the process
between the criminal and civil courts; ii) imposing financial conditions more often; iii) paying
more attention to finance at the advisory stage; iv) closer cooperation between the relevant
authorities and v) developing specific financial programmes.



