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Summary

To overcome the aftermath of crime, victims highly appreciate receiving compensation,
financially or otherwise. Compensation for victims being a focal point of the current Dutch
criminal justice policy, the authorities have set up arrangements to promote compensation in
the context of the criminal trial. Based on fairness and procedural efficiency, the Code of
Criminal Procedure traditionally provides for a procedure (Section 51f Dutch Code of Criminal
Procedure; DCCP) that enables so-called injured parties to join proceedings and file a civil claim
based on Section 6:162 Dutch Civil Code, requesting financial compensation from the offender.
Since the criminal accusation is the most important aspect, the civil claim needs to be of an
accessory nature, as covered by the criterion of onevenredige belasting (undue burden;
Section 361 Paragraph 3 DCCP), introduced in 2010. Although the Explanatory Memorandum
provides for some clarification as to what constitutes such an undue burden, the courts are left
to provide further clarification.

Since 2010, victim compensation has remained a focal point in the Dutch criminal justice
policy. In addition to the extension of the admissibility criteria, policy measures have been
taken to promote the assistance for crime victims to enable them to submit their claims
through the Slachtofferloketten (Victim Support Desks), a joint effort of the police, the Public
Prosecution Service and Slachtofferhulp Nederland (SHN: Victim Support Netherlands). In
addition, free legal aid to victims of serious crime was established. Finally, the introduction of
the schadevergoedingsmaatregel (compensation order; Section 36f Dutch Penal Code, 1995)
and the Voorschotregeling (Advance payment scheme; 2011) serve to relieve the victims from
the burden of having the verdict executed, representing major practical advantages for crime
victims.

It is therefore no surprise that a substantial number of crime victims have filed civil
claims by joining proceedings under Section 51f DCCP. Indeed, previous research has shown
that crime victims have a clear preference for compensation through the criminal procedure,
rather than lodging a claim with the civil court. Annually about 18 000 claims are lodged,
representing about a third of the total annual number of criminal cases. These numbers
indicate that the Dutch judiciary and the Prosecution Service are regularly called upon to
assess claims for wrongful acts in criminal procedures. With the latest evaluation dating from
2007 and given the policy measures and legislative changes since then, this begs the question

how victim compensation currently works?
The goal of the current study is to determine whether the policy measures taken since 2007

have promoted crime victim compensation, and if they have not, which impediments stand in

the way.
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Research questions

Our central research question is as follows:

How is victim compensation currently organised as part of criminal proceedings in terms

of judicial decision-making and what are the outcomes?

This central question was divided into several sub-questions:

1. Which arrangements have been made to support the crime victim in lodging a civil claim in
the context of the procedure under Section 51f DCCP?

2. What is the number of claims filed on an annual basis and how does this relate to the total
number of criminal cases handled annually?

3. Based on the available data, which criteria apply regarding both the number and type of
cases in which a civil claim is found to be admissible or inadmissible (wholly or partially)?

4. Given that civil compensation appears to be feasible due to the nature of the case
assessed, what considerations underlie the advice of the Prosecution Service and the
court’s verdict, respectively?

5. Have the bottlenecks found in 2007 been solved, and if so, to what extent? Have new
problems occurred?

6. What steps could be taken to promote the admissibility of civil claims which are presently
found inadmissible (wholly or partially)? Which adaptations with regard to the assessment

of the claim of the injured party would this require?

Research approach

We opted for a triangulation of research methods. This enabled us to study the issue of civil
compensation through criminal proceedings from a broader perspective, combining legal
insights (law in the books) with legal practice (law in action). Moreover, by using different
research methods we were able to verify the separate findings, thus strengthening the
outcomes. The methods used are both of a quantitative and qualitative nature.

First, we analysed the legal framework, including relevant case law. Secondly, the pre-
trial stage was explored, paying visits to Slachtofferloketten and conducting interviews with
respondents working in this area. Next, we performed a study into criminal files randomly
selected from the RAC-min, the central database of the Dutch WODC of the Ministry of
Security and Justice. This part of the study was limited to files relating to crimes settled by the
so-called meervoudige kamer (three-judge division) in the first instance. Next, four categories
of crimes were selected (theft, assault, vandalism, and public battery). These limitations were
chosen for practical reasons. A total of 240 files was selected, relating to six court districts. An
extended questionnaire (131 items) was used to analyse the files selected. The fourth part of
the research represented a second round of semi-structured interviews covering the trial
stages, including public prosecutors, judges and specialized lawyers. Finally, we analysed four

legal arrangements (the schadestaatprocedure, voorzittersbeschikking, splitsing van het straf-
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proces and tarifering) in order to establish whether these arrangements may potentially solve
the problems observed.
A final remark relates to the previous evaluation by Van Wingerden et al. of 2007. Since

we wanted to establish any possible changes, our findings were linked to those found in 2007.

Results

Quantitative results

For the period 2010-2014, authorized figures have shown that the total number of criminal
cases in which a claim was filed by an injured party remained relatively stable, with an average
of 17 909 cases annually. Figures show a tendency towards a decline in the number of cases
found to be wholly inadmissible. Indeed, the number of cases found to be admissible wholly or
partially has doubled in five years’ time from about 30 percent in 2010, to 60 percent in 2014.
The categories of crime selected for the study provide a similar picture, also indicating a
substantial decrease of the amount of cases that are found inadmissible as a whole.

The sample study for 2014 contained 240 randomly selected files handled by six regional
courts of first instance. Since some files did not provide sufficient data, the number of useable
files was 217. In line with the authorized findings the vast majority of these claims was found
admissible (wholly or partially). Most of these claims relate to pecuniary damages (7 out of 10
cases), whereas non-pecuniary damages related to 1 out of 4 cases. But less than 1 out of 10
claims was found wholly inadmissible. With regard to the number and nature (pecuniary or
non-pecuniary damages), the outcomes were not discriminative in nature. What did, however,
attract attention was the adjustment of the amount of damages awarded. Both the prosecutor
and the court show a tendency to lower the amount of money claimed. Based on these files,
the average amount of pecuniary damages awarded was 2 619 euros; with regard to non-
pecuniary damages the average was 905 euros. There was a significant relationship between
the quality of the claim’s arguments and the awarding of compensation of damage suffered by

the injured party.

The pre-trial stage

The establishment of the Slachtofferloketten represents a fundamental change in the
procedure for victims to join proceedings. Whereas SHN formerly offered assistance in the
claim shortly before the trial, currently the victim receives an early offer of assistance by SHN.
This assistance is now offered at a regular basis, and is used by a substantial number of injured
parties. There are, however, differences between regional practices.

The most significant issue mentioned with regard to the pre-trial stage was the risk of
non-registration of the injured party. This is said to be caused by the digitalisation of
procedures and the short terms allowed for filing a claim. Respondents, however, mentioned
‘round-about’ solutions, which enabled them to restore omissions, if they were spotted in
time. It should be mentioned that digitalisation was also valued. Indeed, non-registration can

also be caused by inactivity of the injured party. Problems experienced by those working at the
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Slachtofferloketten are handled by applying ‘round-about’ solutions, emphasising the
importance of personal contact. Nevertheless, non-registration and other administrative
omissions in the pre-trial stage regularly cause problems at the trial stage. The defendant
being unaware of the victim’s claim, it may pop up unexpectedly at the trial, causing some
disturbance in proceedings. According to prosecutors and judges, this happens regularly.
Additionally, lawyers mentioned difficulties in obtaining information in time.

Other issues mentioned with regard to the pre-trial stage are time pressure and a lack of
capacity at SHN, implying diminished assistance in the claims lodged by injured parties.
Moreover, respondents working for the Prosecution Service have sometimes criticised the
quality of the support provided by SHN, suggesting that these workers should lower victims’
expectations instead of supporting claims that will most likely be found inadmissible. This is a
difference of opinion between SHN on the one hand and the Prosecution Service and the
courts on the other hand: whereas SHN takes a civil-law perspective, pursuing tailor made
compensation, the Prosecution Service and the courts assess the claim from a criminal-law like
perspective, implying a more general approach using ‘fixed rates’. Nevertheless, the work of
SHN is also appreciated, especially by the Prosecution Service. Still, according to the
prosecutors and the judges, the activities of SHN would benefit from using a more realistic
perspective on victim compensation as part of criminal proceedings. This implies a need to
manage victims’ expectations. SHN, in turn, has criticised the lack of substantiation in court
verdicts and the opinions of the Prosecution Service. Similar arguments were heard in the
evaluation of 2007.

Overall, the conclusion is that although the present preparation of victims’ claims is still
not trouble-free, the current policy is preferable to the model used in 2007. Nevertheless,

there is room for improvement.

The trial stage

In comparison to the findings of 2007, the handling of civil claims at the trial stage remains
largely unchanged. Problems with regard to the inadmissibility of insufficiently founded claims,
or the need to lower the amount of damages awarded, are still mentioned, Nevertheless, the
prosecutors and courts, although to a lesser extent, appear to be more willing to
accommodate the victims’ wish for compensation. Nevertheless, both prosecutors and courts
still struggle to strike a good balance between addressing the victims’ needs and the incentive
to conduct a fair trial. Indeed, victims’ participation becoming of a more intrusive nature these
days (read: the recent introduction of a victim statement of opinion) it has become
increasingly difficult to have proper court sessions. Although this is unanimously mentioned as
a major concern, respondents also mention that the majority of the claims does not cause
undue burden on the criminal trial due to their modest nature, and therefore compensation
can be awarded. With regard to the extension of the admissibility criterion of 2010, the
impression is that this has not brought about any real change. Moreover, in the spirit of the
instruction of the Raad voor de rechtspraak (Council for the Judiciary), courts will find the

claim inadmissible, rather than reject the claim. In contrast to the claim being found
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inadmissible, the claim being rejected represents a substantive evaluation of the claim, ruling
out the option to pursue compensation in subsequent proceedings at the civil court.

As mentioned, prosecutors and judges feel that claims are often overrated and in need
of adjustment. With regard to the nature of the claim, both the nature of the damages
(pecuniary or non-pecuniary) and the amount are not considered problematic if the claim is
substantiated properly. With regard to pecuniary damages this needs submission of receipts,
and for non-pecuniary damages this requires experts’ reports or reference to case law. This
may, however, cause problems, since courts — and to a lesser extent prosecutors — are
somewhat reluctant to apply rates based on case-by-case comparison.

A factor of some importance also is the amount of the civil-law expertise available at the
court in question. This does not relate to the Prosecution Service, for prosecutors are all willing
to assist in the victim’s claim on the condition that it is compatible with the standards of a fair
trial. The judges’ perspective, however, may vary since the judge may have a civil-law
orientation. For both prosecutors and judges, their professional opinion with regard to the
legitimacy of victims’ compensation as part of criminal proceedings is of major importance.
Both arguments, the influence of a civil-law orientation and the significance of the professional
opinion, were also mentioned in the 2007 evaluation.

As for lawyers assisting victims in their pursuit of compensation, it is their task to pursue
maximum compensation. Nevertheless, it is the lawyers who prove to be most critical with
regard to the need to substantiate such claims. Starting from a civil-law perspective, being
aware of the accessory nature of the claim, only ‘solid’ claims will be submitted. Providing
substantiated claims, one expects the Prosecution Service and the courts to deliver ‘solid’
outcomes. Disappointment, however, lies ready to pounce since verdicts finding the claim
partially or wholly inadmissible, or ordering an adjustment of the claim, are presented without

clear explanation. This argument is also heard from SHN.

Potential solutions available in the current legal arrangements

With regard to the potential represented in the DCCP by means of the four legal arrangements
mentioned, we do have a preference. Careful analysis of the legal options shows that the value
of each of these arrangements depends on the characteristics of the case to be assessed. The
prosecution and adjudication of criminal cases are of a complex nature, with various scenarios
implying a broad range of considerations. Given the accessory nature of victims’ claims for
compensation, their assessment will be subordinate to the evaluation of the criminal
proceedings. In line with this, one may argue that practical arrangements are preferable to
legal change. Given the continuous struggle of the judiciary (Prosecution Service and courts) to
uphold the standard of a fair trial in light of the increasing role of victim participation as found
in both the evaluation of 2007 and the present one, there is genuine reason to consider an

analogous application of arrangements, in addition to (re)considering potential legal change.
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Conclusion

In conclusion, the present evaluation shows that although progress has been made since 2007,
there is still room for improvement. In spite of the general acceptance of the victim’s right to
compensation, the criminal justice system still struggles to strike a good balance between the
defendant’s right to a fair trial and the victim’s right to be treated fairly. Indeed, Article 6 ECHR
embodies both incentives, making it no easy task for the prosecutor and the court to strike a
fair balance. In spite of the fact that the procedure to join proceedings as a party represents a
long-standing tradition, the constant concern of the Prosecution Service and the courts with
regard to victim participation has great impact on its application. To strike a good balance,
early preparation of the claim is preferable since this may ensure that all parties are informed
in time. Moreover, the quality of the preparation being crucial, early preparation allows time
for the claim to be improved. But even then, both prosecutor and court — although the latter
has but limited leeway — show a willingness to award some compensation. This coincides with
the picture as drawn in the 2007 evaluation. Moreover, the extension of the admissibility
criterion in 2010 has not been found to have contributed to any change, at least not
significantly. Indeed, the definition of the benchmark of ‘no undue burden’ is felt to remain
unclear. Given the fact that the number of claims found wholly or partially admissible has
remained stable, there is no apparent reason to advocate further legal change. Yet, there is
some reason for debate, taking into account victims’ preference for the criminal route and the
apparent increase of more complex claims and types of damages lately lodged by injured
parties.

All'in all, the ‘story’ of crime victim compensation is unfinished, as is the case for victim
participation as a whole. As expressed in the evaluation of 2007 the law, both in the books and
in action, is a living instrument, adapting to changing societal circumstances. Criminal law
being but a slow instrument, victim compensation is presently acknowledged as a primary
victim’s right. Nevertheless, there are still administrative problems to be solved and
fundamental issues which need to be discussed. The conclusion of the present evaluation
therefore reads as follows: ‘Although there has been improvement, the issue of victim

”

under construction”, reflecting “work in progress”.

III

compensation is stil
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