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Summary

1. Introduction

This evaluation of legislation examines how the collective action (hereinafter: collective action
or WAMCA action are used interchangeably) in the Netherlands works in the light of the
objectives of the Act on the Collective Redress of Mass Damages (Wet afwikkeling
massaschade in collectieve actie, WAMCA). This Act entered into force on 1 January 2020.
The legislator promised to evaluate these legislative amendments five years after their entry
into force (Dutch State Gazette 2019, 130). The WAMCA amended Article 3:305a of the Dutch
Civil Code (Burgerlijk Wetboek, DCC) and introduced Articles 1018b up to and including
1018m with the new Title 14a of the Dutch Code of Civil Procedure (Wetboek van Burgerlijke
Rechtsvordering, DDCCP).

In a collective action, a representative organisation (associations or foundations established
under Dutch law) can file a legal claim against a defendant in the interest of a group with a
similar legal interest. In the previous statutory provision for a collective action, applicable
before the entry into force of the WAMCA, the representative organisation could only claim an
injunction (prohibition or court order) or a declaratory judgment. The WAMCA provides for,
in addition to these claims, a possibility to claim for damages. In addition to this extension to
collective claims for damages, the WAMCA strengthened the conditions of standing and
admissibility for all collective claims. In addition, the WAMCA introduced a mandatory, clearly
differentiated phasing of the WAMCA procedure. We will come back to this later. As an
introduction, it is relevant to mention that a collective claim can relate to financial interests,
but also to public and/or non-commercial interests, and can be brought against private



individuals, private and public companies, and the government alike. In that sense, the
WAMCA action has a broad reach under Dutch law.

This evaluation is part of an extensive study into the WAMCA action commissioned by the
Research and Data Centre (Wetenschappelijk Onderzoek- en Datacentrum, WODC) in 2024.
The first part concerns a comparative law study into access to the courts by representative
organisations in non-commercial public interest actions (De Jong, Van Boom, Arons & Erken
2025). The evaluation, which is presented in this second part of the study, is broader in scope.
It focuses on the functioning of the legislative amendments introduced by the WAMCA. The
objectives of this WAMCA serve as an assessment framework.

2. Research question, sub-questions and method
This evaluation answers the following main question:

How does the WAMCA action work in legal practice in the light of the objectives of the
WAMCA?

Two terms in the main question deserve explanation. The first term concerns ‘the WAMCA
action.” Contrary to what the word ‘the’ suggests, this evaluation does not focus on one type of
WAMCA action, but two. This is due to the introduction of paragraph 6 in Article 3:305a DCC.
As a result, there is a ‘regular action’ to which all the standing and admissibility conditions of
Article 3:305a DCC apply. However, some actions are subject to a lighter standing and
admissibility test. These actions are called ‘paragraph 6 actions’. It often concerns (non-
commercial) public interest actions or (non-commercial) group actions. This evaluation relates
to both WAMCA actions.

The second term that needs to be clarified is the term ‘legal practice’. This has been interpreted
broadly. It relates first of all to the application and interpretation by the Dutch courts of the
standing and admissibility conditions and procedural rules. In addition, this term refers to the
experiences of professionals who are active in the field of the WAMCA actions. In the light of
the legislator’s objectives with the WAMCA, the (experienced) success factors, clarities,
ambiguities, bottlenecks, and gaps of the introduced regulations in legal practice have been
identified and listed. No research has been done into other (societal) effects of the legislative
amendments. The case law analysis was completed on 30 April 2025. The data collection of
the other parts was completed in June 2025.

The main question was answered on the basis of the following sub-questions:

e What is the legal framework of the WAMCA action and what objectives are pursued
according to the parliamentary history of the WAMCA?

e How many collective claims have been filed and assessed, and how does the judge interpret
the standing and admissibility conditions and procedural rules of the WAMCA action? What
clarities, ambiguities, obstacles, or gaps do the case law analysis show?

e What success factors, clarities, ambiguities, bottlenecks, and gaps with regard to the standing
and admissibility conditions and procedural rules do professionals active in the field of the
WAMCA action experience?

In order to be able to answer these questions, an analysis of the Central Register for Collective
Actions (‘Central register’) and the published case law has been made. A total of 95 WAMCA
actions were analysed (1 January 2020 until 30 April 2025. In addition, 6 focus group meetings
were held. Furthermore, a questionnaire study was conducted. A broad group of professionals
(with diverse backgrounds) who are active in practice in the field of the WAMCA action



participated in the focus group meetings and the questionnaire research. Lawyers, interest
groups, defendants and judges participated. Finally, a literature review was carried out (period
January 2020 until June 2025). Recommendations were made based on these findings.

The answers to the sub-questions are set out in the interim conclusions of chapters 2-4. The
following includes a description of the legal framework, the number of cases and claims, the
general findings and then the findings per objective.

3. Assessment framework: objectives of the WAMCA

Objective 1: To enable collective redress

The first objective is to introduce a collective claim for damages. This action is possible for all
types of damages, liabilities, and claimants. The WAMCA merely introduces a possibility of
collective action for damages and did not change tort law and the law of damages. In order to
achieve this objective:

e Article 3:305a DCC was amended and Title 14a of the DCPP was introduced, making the
collective claim for damages possible for all types of mass harm cases;

e Section 6.1.10 of the DCC has been declared applicable to damage assessment, in which
categorising victims, loss items and damage awards (damage scheduling) is one of the
possibilities;

e In the absence of a settlement agreement between the litigating parties, the courts are given
the authority to determine and impose a collective settlement of damages.

Objective 2: Coordinated, efficient and effective collective action

The second objective is to achieve a coordinated, efficient, and effective resolution of collective
actions. In essence, these are three sub-objectives that — although they have an independent
significance — have hardly been mentioned separately from each other in parliamentary history.
In essence, the aim is to prevent the ‘chaos of many individual claims and the litigation in
multiple proceedings by different representative organisations about the same event’, ‘by
treating mass cases for the same event or events on similar questions of fact or law as one case’.
Three elements have been mentioned as crucial for an efficient and effective settlement:
‘coordination, streamlining and finality’. For the purpose of achieving this objective, a
mandatory, clearly differentiated phasing has been introduced, consisting of:

e The obligation to register the summons (or an extract of it), so that other representative
organisations are able to file a claim as well (preparatory phase). The period for this is (at least)
three months (hereinafter: 3/6-month period).

e The standing and admissibility test of the representative organisation and the collective claim
(Article 1018c (5) CPP). It is assessed whether: the standing and admissibility conditions of
Article 3:305a DCC have been met; it is more efficient and effective to file a collection claim;
the claim is not summarily unsound.

e The appointment of an Exclusive Representative (ER). An ER is in charge and is the primary
point of contact (also as a representative of the other organisations not designated as ER and
passed the standing and admissibility test —are parties to the WAMCA proceedings).

¢ Determining the strictly defined group whose interest are represented and offering an opt-out
option to group members (domiciled in the Netherlands). The goal is to achieve finality for as
many parties as possible. With an opt-out a group member can withdraw from the binding effect
(res udicata) of the judgment in the collective action.

e The mandatory settlement attempt/phase prior to the substantive assessment. The aim is to
achieve an out-of-court finality for the represented group.



e In addition, it has been arranged that the WAMCA procedure takes precedence over other
individual proceedings dealing with the same facts or points of law (those other proceedings
are suspended for at least one year).

Objective 3: Quality assessment of representative organisations for the protection of injured
parties

The third objective of the WAMCA is to improve the quality of representative organisations
for the protection of injured parties. The standing and admissibility of the representative
organisation has to be tested ‘more intensively’ by enshrining the Claimcode (a soft law
instrument) in statutory provisions in the WAMCA. This intensified assessment entailed a
tightening of the eligibility requirements in terms of governance, funding, and
representativeness. In order to achieve this objective:

¢ An intensified assessment of the standing and admissibility of the representative organisation
is introduced.

e The safeguard test tightened: representativeness requirement and specific requirements for
the organisation. The specific requirements that Article 3:305a(2), (3) and (5) DCC imposes on
the representative organisation concern internal supervision; the opportunities for
representative individuals to participate in decision-making; an assessment of the financial
resources and control (over the legal procedure) of the board of the representative organisation;
transparency requirements; an experience and expertise test; directors must be non-profit-
seeking; a management report and annual accounts must be drawn up and the management
report is subject to an obligation to publish.

¢ The obligation to appoint an ER was introduced.

Objective 4: Preventing excesses

The fourth objective is to prevent WAMCA actions from becoming a sanctuary for
commercially minded organisations which do not have the interests of the parties they claim to
represent as primary focus but their own commercial interest. This objective is related to the
previous objective. However, it has a more specific approach: preventing excesses. It serves as
a filter. For the purpose of achieving this objective:

e Every representative organisation must be willing to become ER.

e Strict standing and admissibility conditions apply.

¢ Directors involved in the establishment of the representative organisation may not have a
direct or indirect profit motive.

¢ A representative organisation must have financial resources and expertise to conduct the
WAMCA procedure.

e The control over the legal action and settlement must lie to a sufficient extent with the
representative organisation (also in the light of the financing construction).

¢ A representativeness requirement is codified.

Objective 5: Stimulate consultation and settlement

The fifth objective is to make out-of-court settling more attractive. It is repeatedly made clear
that a collective settlement is preferable to a collective action. The existence of a collective
action should act as a deterrent not to settle. For the purpose of achieving this objective:

e Mandatory moments for (settlement) consultations have been introduced into various phases
of the WAMCA action, namely: prior to summons (two-week period), and after the
appointment of the ER and prior to the substantive assessment of the collective claim(s) by the
court.

e An ER is appointed to represent the interests of the strictly defined group.



Objective 6: Preventing a pull effect on foreign parties

The sixth objective is to prevent the WAMCA action in the Netherlands from being too
attractive effect for foreign parties. Such a pull effect can lead to a serious burden on the Dutch
judiciary, and it can have a negative effect on the business climate. For the purpose of achieving
this objective:

¢ The admissibility requirement that the legal action must have a sufficiently close connection
with the Dutch legal sphere has been introduced.

¢ (in principle) an opt-in option for the participation of foreign injured parties in a 305a action
before the Dutch court applies instead of the opt-out mechanism applicable to parties domiciled
in the Netherlands.

Objective 7: Lighter standing and admissibility test of actions due to non-expediency heavy
test

The final purpose of the WAMCA is to omit the assessment of the admissibility requirements
in the case of WAMCA actions for which it is not appropriate to assess all admissibility
requirements. For the purpose of achieving this objective: Article 3:305a paragraph 6 DCC has
been introduced. This paragraph states that an interest group can be admissible without having
to assess the requirements of paragraph 2 subparagraph a up to and including e and paragraph
5 (it must be assessed against paragraph 1 and the representativeness requirement). The legal
action must then have been brought with a non-commercial purpose and have a very limited
financial interest. Also, the nature of the action brought by the representative organisation, or
by the persons in whose interests the action has been brought, gives rise to the lighter standing
and admissibility test. However, this particular WAMCA action excludes claiming monetary
damages. We will come back to this paragraph 6 action below.

4. Findings

The findings of this legislative evaluation are discussed below. First of all, more context is
given by the discussion of the numbers. Then four general findings are discussed. Finally, the
specific findings are presented for each objective.

4.1 Findings on numbers

If we look at the numbers, the first thing that becomes clear is that the register contains a total
of 95 collective actions to which the WAMCA regime applies (from 1 January 2020 to 30 April
2025). It concerns 71 305a proceedings on the merits; the rest are summary proceedings. From
the total numbers, it has been concluded that, if this number is compared to the counts of the
305a action under the old regime before 2020, the average number of collective actions seems
to have decreased. Another observation is that of the 26 proceedings on the merits completed,
most are Member 6 actions (73%). Of the completed proceedings on the merits, only 5 are
regular 305a cases on the merits (compensation cases) (23%). The case law analysis shows in
two ways that the admissibility assessment of the regular action seems to go less 'smoothly'.
First of all, it appears that until 30 April 2025, a collective claim is admissible in 25 paragraph
6 actions, while the same final judgment was only given in 10 regular 305a actions. The fact
that the admissibility assessment of the regular collective action proceeds less smoothly than
the paragraph 6 action also seems to be reflected in the calculation of the processing times of
the admissibility assessment at the first instance. Moreover, it appears that up to 30 April 2025,
a collective claim was considered admissible in 25 paragraph-6 actions, while the same
judgment was only given in 10 regular collective actions in the same period. If the focus is on
the 305a proceedings on the merits and the admissibility regime, it becomes clear that the
number of regular 305a actions and paragraph 6 actions does not differ very much (par. 6: 29 /



regular: 25), but that the percentage of finished paragraph 6 cases is considerably higher (par.
6: 55% finished / regular: 21 % finished). A collective action is considered finished if a
substantive final judgment has been given on the claims (or the claims have been declared
inadmissible) and no appeal or cassation has been lodged (on 30 April 2025). Relevant in this
context is that there is still no final judgment on collective damage settlement; The collective
actions in which damages are claimed are still pending in the first instance or on appeal.

4.2 General findings

This legislative evaluation has resulted in four general findings. First, the results of chapter 4
show that professionals active in the field of collective actions are positive about the existence
of the collective (compensation) action; and consider its existence as a success factor. The
second general finding concerns the new procedural law introduced by the WAMCA. These
new procedural rules relate in particular to the mandatory, clearly distinguished, phased
procedure of the collective claims. A general finding is that the mandatory prescribed and
clearly differentiated phasing ensures that the progress of the collective action is a point of
attention; The law has little flexibility for the judge on this point. The impression has arisen
that the desired coordination of the collective action is at the expense of its effectiveness and
efficiency, while these three concepts have often been mentioned in the same breath in
parliamentary history. Several concrete recommendations relate to this general finding. A third
general finding is that no collective settlement of damages has taken place on the basis of the
WAMCA regime. The preliminary phase (prior to the substantive hearing) seems to take so
much time that collective compensation claims have often not yet been dealt with substantively.
A fourth general finding is that any legislative amendment of this magnitude leads to
ambiguities and possible bottlenecks in legal practice, as is also the case of the WAMCA.
Clarity is required on certain points (which does not always have to involve new legislation or
amendments). Because of the fourth general finding, it was decided to suggest technical
legislative amendments that promote the progress of the procedure and support of all
professionals involved (including judges). This results in a considerable number of
recommendations. It should not be inferred from that number that the WAMCA is perceived as
negative; the introduction of the WAMCA, in particular the possibility that this Act offers for
collective claims settlement, has — as mentioned above — been positively appreciated by
professionals.

4.3 Findings and recommendations by objective

In addition to general findings, the evaluation of the law also yields findings with regard to the
various objectives. These are discussed below, including the suggested recommendations. With
regard to these recommendations, it is relevant to explain the wording (in advance). Four types
of recommendations have been suggested: (1) recommendations that relate to concrete
suggestions for legislative amendments and with which we therefore address the legislator
(recognisable by the terms 'consider', 'give' and 'introduce'); (2) recommendations for
clarification of concepts or parts of the procedure and with which we do not necessarily address
the legislator (clarification can also be provided by the courts) (recognisable by 'clear is
desirable about'); (3) legislative systematic choices that emerge from this evaluation; and (4)
suggestions for monitoring the functioning of the collective procedure.

4.3.1 Objective 1: Enable collective redress

Participants in the focus group meetings and respondents in the questionnaire survey indicated
that it is good that the collective compensation action is there. The possibility of bundling
claims (in both the regular and the paragraph 6 action) is also positively valued. The number
of findings on this objective is limited due to the lack of collective proceedings in which a



collective settlement of damages has been established. Judges have ruled that there is a need to
use an amicus curiae, so that experts in the field of collective damage assessment can think
about an adequate settlement. This is preferred, rather than the appointment of an expert,
because the latter is accompanied by (again) a lot of party debate. In legal practice, the question
has also arisen whether a claim for referral to proceedings for the determination of damages
fits within the collective action regime. If this is the case, it would mean that one or more
proceedings on the merits would follow after liability has been established in main collective
proceedings. The key question is whether such a reference fits within the well-defined
procedure currently laid down in Title 14a of the Dutch Code of Civil Procedure (in particular
Article 10181 DCCP). In this context, it is also relevant whether it would concern individual
damage assessment proceedings in which individual damages are (still) determined, or whether
the court in the damage assessment proceedings may determine the collective settlement of
damages within the framework of the collective action (and thus a second 305a action is
conducted, but in the form of damage assessment proceedings). Finally, the question has arisen
in the literature whether the current principles of compensation law offer sufficient scope for
collective claims handling.

The recommendations regarding this objective are the following:

e Consider whether judges should be given the opportunity to use an amicus curiae in a
collective action.

¢ The legislative systemic choice whether a claim for referral to follow-up proceedings for the
determination of damages fits in with the WAMCA procedure.

e Monitor the way in which the court reaches a collective claim settlement, and whether the
applicable compensation law offers sufficient room for reasonable collective damages.

4.3.2 Objective 2: Coordinated, efficient and effective collection action

This objective seems to be the least achieved of all objectives, in particular because of the long
duration of the preliminary phase of a collective procedure under the WAMCA regime. This
point is in line with the general finding that the mandatory prescribed and clearly differentiated
phasing ensures that the progress of the preliminary phase of the collective action is a point of
attention. Findings have been made on various components, concentrating here on the findings
relating to the recommendations. For other findings, reference is made to par. 5.5.3.

With regard to the preparatory phase, it is unclear whether the court may rule on incidental
claims during the 3/6-month period. Moreover, in paragraph 6 actions, it has not yet happened
that another interest group has a summons registered within this mandatory 3/6-month period.
The following recommendations were made:

Consider giving the court room to skip the 3/6-month period in paragraph-6 actions if another
representative organisation is unlikely to register. The regular rules on intervention and joinder
should then continue to apply. Clarity is required about whether it should be possible to assess
(certain) incidental claims before the 3/6-month period has expired (Article 1018c (3) DCCP).
According to professionals, the admissibility phase (Article 1018c paragraph 5 DCCP in
conjunction with Article 3:305a DCC) contributes to the passage of time in the preliminary
phase. We will discuss the specific findings on this part in more detail below, under objective
3. To reduce the time lapse of this phase, various suggestions have been made by professionals.
It has been suggested: to reduce the defendants' ability to defend themselves; in the case of
repeat players on the claimant's side, to only assess admissibility requirements that are relevant
to the collective action at hand. It has also been suggested to introduce a two-track system. The
first track would then consist of a certification system, whereby the existing system of Articles
3:305¢ and 305¢ DCC could be extended to Dutch representative organisations that could also
be certified for domestic collective actions in this way, provided that such certification would
not only be possible for consumer actions, but for all collective actions (regular and paragraph



6). The second track concerns the possibility of the court to review the standing and
admissibility of the representative organisation on an ad hoc basis (in accordance with Article
3:305a of the Dutch Civil Code. With regard to these legislative systematic choices, it is
important to note that adjustment of the standing and admissibility assessment must be made
in a well-considered manner because of the other purpose of this test: protection of the interests
of  interested  parties. = There must be a  good  balance  between
coordination/efficiency/effectiveness on the one hand and protection on the other. With regard
to the admissibility phase, it is still unclear whether Article 3:305a (1) DCC (the requirement
of similar interests) and Article 1018c(5)(b) DCCP (with regard to sufficiently similar facts and
points of law) apply to the same standard of review. In the light of all this, the following
recommendations have been made:

e Clarity is desirable as to whether the sufficiently similar interest test of Article 3:305a (1)
DCC and sufficiently similar facts and legal questions test of Article 1018¢c(5)(b) DCCP
concern the same standard of review. This is to prevent unnecessary repetition.

e The legislative system choice whether a different legal system should be chosen for the
standing and admissibility test, especially when it comes to repeat players on the claimant side.
A two-track system seems to deserve consideration.

The phase after the standing and admissibility assessment consists of the appointment of the
Exclusive Representative. It follows from the questionnaire research that the designation of the
ER is generally experienced as neutral/positive in the light of the achievement of the objectives.
The case law research does show that the directing role of the ER in the collective compensation
action can hardly be tested, because the admissibility assessment was only completed in 10
cases during the investigation period. Courts indicate that the ER does not always take its
directing role to the same extent. The appointment of the ER in paragraph 6 actions also creates
a bottleneck. The ER regime is attributed to the situation in which several representative
organisations proceed to register entry. This situation has not yet arisen in paragraph 6 actions.
What has happened is that one 305a organization registers, or that several interest groups
register one summons together. In these cases, the court does not always appoint an ER, but
the question is whether the law provides that leeway. The following recommendations were
made:

e Introduce a legal rule on (abolishing the obligation on) appointing of an ER if one
representative organisation makes a register entry, or if several representative organisations
jointly register one summons. An alternative is: give the courts the opportunity by law to skip
this step in these cases.

e Monitor whether the role of the ER should be strengthened in the future by legal intervention.

The phase after the designation of ER consists of determining the narrowly defined group and
their legal claim. In this phase, an opt-out option is also offered to group members. In paragraph
6 actions in particular, this phase results in bottlenecks. Firstly, some paragraph 6 actions focus
on a group that is diffuse and indeterminate, which makes it impossible to identify a narrowly
defined group. The court therefore does not always do this, but the question is whether the law
offers this leeway. Second, the opt-out option does not always have a function as a
representation of a public interest in which no one can escape the court's judgment on that
point. It happens that judges do not offer an opt-out option in these types of cases. The question,
however, is whether the law offers this space.

The following recommendations were made:

¢ Give the court the leeway by law not to establish a narrowly defined group as a group that is
diffuse and indeterminate, so that its determination is not possible.



e Give the court the leeway by law to skip the opt-out phase in the case of a paragraph 6 action
if it defends a public interest in which an individual cannot opt out of the outcome.

The next phase is the settlement phase, which is discussed in more detail below with the
findings on Objective 5. Three topics are discussed here. First, the WAMCA introduced
(almost) no rules for appeal and cassation in a collective procedure. The lack of rules on appeal
and cassation is — on certain points — considered a lacuna. So far, little attention has been paid
to this theme in the literature. It is beyond the scope of this legislative evaluation to make
recommendations on the introduction of procedural rules for appeal or cassation in collective
actions, given the limited extent to which this has been the case in the period under
investigation. We do recommend that you do follow-up research into this. The second topic
that needs attention is subjective accumulation. Subjective accumulation on the claimant side
(for example, of an individual claim in addition to a 305a claim) can have advantages for
claimants, for example because of the possibilities of appeal to the European Court of Human
Rights (ECtHR). Case law differs on this point. Subjective accumulation on the defendant's
side also raises questions, especially if different 305a organizations address other defendants
(possibly with different claims). A solution proposed in the focus groups is to determine that
all subpoenaed parties are deemed to be defendants in relation to all representative
organisations. This suggestion calls for legislative action. Finally, the theme of joinder and
intervention was discussed. The WAMCA does not introduce any special rules for joinder and
intervention in collective actions. This is experienced as a gap. The key question is whether
joinder and intervention on the claimant side fit within a collective procedure with a
preparatory phase in which other parties can register as a representative organisation.

The following recommendations were made:

e Create clarity about the principles for appeal and cassation. Crystallizing this can be left to
the courts to a certain extent but may require legislative intervention on certain points. This law
evaluation does not provide the scope to investigate specifically the appeal and cassation in the
305a action. The advantages and disadvantages of certain options have yet to be identified.

e Introduce a legal rule that streamlines subjective accumulation on the defendant's side.

e Create clarity about whether joinder and intervention on the claimant side is possible in a
305a action. If this should not be possible, it requires a change in the law.

4.3.3 Objective 3: Quality assessment for the protection of injured parties

The third objective of the WAMCA was to improve the quality of representative organisations
for the protection of stakeholders. It has already been discussed above that professionals rate
the designation of the ER positively in the light of the objectives of the WAMCA. The same
positive picture generally exists with regard to the governance, financing and
representativeness requirements. That does not mean that this stricter admissibility test has
remained without criticism. Two ambiguities were discussed. Firstly, the lack of clarity in legal
practice about the interpretation of the test of whether a representative organisation has
sufficient resources for and sufficient control over the collective action. This question arises in
particular if litigation funding is provided by a third-party financier. Clarity about this is
important for legal practice and the protection of stakeholders. The question is whether this
point (at the moment) forces legislative intervention or whether the creation of clarity can be
left to the courts or the market. As a solution, professionals have suggested that guidelines or a
model financing agreement should be developed, so that the plaintiffs can join in, and the court
can review resources and control more easily. A second point of uncertainty is the interpretation
of the representativeness requirement (Article 3:305a (1) and (2) DCC). It is unclear in the case
of regular and paragraph 6 actions when a judge applies a quantitative test or a qualitative test.
Moreover, it is unclear how the court interprets this test and when an interest group is



sufficiently representative from a quantitative point of view. A quantitative interpretation of
the representativeness requirement (also known as the relationship with the constituency) of
paragraph 6 actions in which a general interest, or (broader) an idealistic goal, is defended,
does not work well (widely supported by all professionals in various capacities and with
distinct roles). After all, such an action can be about the interests of minorities or the voiceless.
There is a strong preference (for professionals) for a qualitative test (also called the suitability
to stand up for interests). There are also judgments in which the court explicitly addresses this.
In general, it can be deduced from this case law that since 2023, the so-called mouthpiece
criterion has taken on a more prominent role in the assessment of representativeness in
paragraph 6 actions when it comes to actions with a non-commercial objective.

There is still a difference of opinion between professionals as to whether a legal revision is
necessary because case law on this point is under development.

The recommendations regarding this objective are the following:

e Introduce a qualitative representativeness test for (at least) paragraph 6 actions (with a non-
commercial objective), in which the suitability of the representative organisation to act in the
non-commercial interests that are the subject of the procedure is tested.

e Further clarity is desirable about the interpretation of the representativeness requirement in
regular actions and in paragraph 6 actions. This can be left to the courts.

e Clarity is desirable about the meaning of the control test. The development of guidelines or
a model financing agreement can be a solution.

4.3.4 Objective 4: Prevention of excesses

The admissibility requirement that sufficient control over the collective claim must lie with the
interest group (and not, for example, with a litigation funder) was introduced to prevent
excesses. As already noted, there is still uncertainty about what exactly the criterion of 'control’'
entails. Also, the remarks made above about finding a good balance between
coordination/efficiency/effectiveness and protection of injured parties (and possibly other
interested parties, such as defendants) in considering legislative systematic choices about the
admissibility assessment also apply to this objective. The recommendation with regard to this
objective is the following:

e Provide clarity about the control test.

4.3.5 Objective 5: Stimulate consultation and settlement

The case law analysis shows that (at least) two collective actions were settled even before the
admissibility assessment could take place. Other settlements in collective actions are not known
(at the time of completion of the judicial investigation). This can perhaps be explained by the
fact that it is not reasonable to settle in paragraph 6 actions with an idealistic goal in which a
general interest is defended and, in addition, only in 10 regular actions a (provisional) final
judgment was given on the standing and admissibility of the representative organisation and its
collective claims. Moreover, settling is (simply) not always possible or necessary. The
questionnaire study did show that the considerable time lapse in the preliminary phase, and in
particular the uncertain admissibility assessment, has the side effect of removing the incentive
to settle. In addition, claims that are too broad or too high would make a case 'not settable'.
Another finding is that the settlement phase after the designation of the ER but before the
substantive phase comes too early in the collective procedure. The recommendation with regard
to this objective is the following:

¢ Give the judge the space to skip the settlement attempt prior to the substantive assessment or
to have an attempt to do so at a (later) time.



4.3.6 Objective 6: Preventing pull on foreign parties

The requirement of a sufficiently close connection with the Dutch legal sphere does not raise
any questions in practice. The opt-in option for the participation of foreign injured parties also
does not raise any questions. There are no indications (as yet) that the 305a action has an
attractive effect on foreign parties. No recommendations have been made in relation to this
objective.

4.3.7 Objective 7: Lighter admissibility test

A lighter admissibility test applies to paragraph 6 actions; it is not necessary to assess against
the requirements of paragraph 2 (a) to (f) and paragraph 5. A first finding concerns the type of
claims covered by this action. The court now makes a distinction between paragraph 6 actions
in which a general interest is defended and group actions. The text of paragraph 6 does not
make this distinction. A second finding is that there is regular party debate about the answer to
the question whether the lighter regime of paragraph 6 applies, which is accompanied by the
passage of time. However, professionals indicate that it is expected that case law will provide
sufficient clarity on this point. In order to prevent party debate, a two-track system could offer
a solution, because institutionalised representative organisations are (mainly) active in
paragraph 6 actions. A third finding is that there is a lack of clarity about the meaning of the
criterion that a claim may not be a ‘prelude to compensation.” The lack of clarity lies in the
distinction between 'is the claim a claim for damages', 'can granting the claim (easily) result in
damages' and 'will — in the opinion of the court — awarding the claim result in a claim for
damages'. The recommendation is the following:

¢ Provide clarity about the meaning of ‘prelude to compensation.’ This can be left to the court.

Finally, two issues remain that lend themselves to future research, but which do not stand in
the way of the adjustments to the current collective action (as mentioned above). First, it seems
relevant to investigate the costs of a regular and paragraph 6 action in legal practice for: the
plaintiff, the defendant, and the judiciary. Based on this, assumptions about this can be tested.
A second study that is recommended is that of what a socially acceptable remuneration/profit
margin that the parties involved should receive from a representative organization and/or a
litigation funder for work performed or (entrepreneurial) risk incurred. Finally, it was suggested
that any legislative changes as a result of this investigation should be monitored periodically.
It is a relatively 'young law' with social relevance.

5. Concluding remarks

The introduction of the WAMCA, in particular the possibility that this Act offers for dealing
with collective claims, has generally been received positively. Nevertheless, this law evaluation
results in quite some recommendations. That does not mean that the proverbial 'baby' should
be thrown out with the bathwater. The findings of this evaluation give reason to promote the
progress of the preliminary phase of the collective action. This preliminary phase was partly
introduced to coordinate the collective action and to achieve an effective and efficient collective
action. These three concepts are often discussed simultaneously in parliamentary history.
However, legal practice has shown that in order to improve the efficiency and effectiveness of
the collective action, some mandatory elements aimed at coordination could be abandoned or
modified. It must be borne in mind, however, that any legal amendment is likely to result in
(new) uncertainty. Moreover, when deciding whether it is appropriate to adopt amendments,
the interests of injured parties should not be lost sight of. In that sense, it is (again) a search for
a (new) good balance.



