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Justitiële verkenningen (Judicial explorations) is published nine times

a year by the Research and Documentation Centre of the Dutch

Ministry of Justice in cooperation with Boom Juridische uitgevers.

Each issue focuses on a central theme related to judicial policy. The

section Summaries contains abstracts of the internationally most

relevant articles of each issue. The central theme of this issue (vol. 30,

nr. 6, 2004) is Europe.

A constitution for Europe; an assessment on main characteristics
B.R. Limonard and M. Sie Dhian Ho

The European leaders have recently concluded a new Constitutional

Treaty for the European Union. This article assesses the result on the

three main criteria that were set for the constitutional project: a more

transparent, efficient and democratic Union. The authors find that on

all criteria important progress has been made. The Constitutional

Treaty is more readable than the current Treaties which it will replace,

while the structure of the Union is less complex. Decision-making will

be more efficient by the extension of qualified majority voting in the

Council of Ministers (in a simpler form) and more room for ‘enhanced

cooperation’ between a group of member states. The Union will be

more democratic a.o. by a more prominent role for the European

Parliament, more involvement of national parliaments and increased

transparency of the Union’s legislative process. The authors conclude

that the new treaty is another incremental step improving the way the

Union works, rather than a fundamental change.

The enlargement of the European Union in historical perspective
O. Holman

This contribution critically examines the recent big bang enlargement

of the European Union towards Central and Eastern Europe. It is

argued that the earlier, successful incorporation of Spain, Portugal

and Greece is no guarantee for future economic prosperity, social

inclusiveness and democratic stability in countries like Poland, the

Czech Republic and Hungary. The political and economic

transformation in this region is much more complex than the

previous democratic transitions in Southern Europe, and takes place

under fundamentally different, domestic and international
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(European) circumstances. Particularly the sustained social crisis in

the new member states gives cause for concern about their short and

mid-term political stability. In addition, it is argued that the most

recent enlargement is – unlike previous enlargements – not going

hand in hand with a simultaneous process of deepening integration.

A closer Union, particular in the fields of foreign and security policy

and social policy, seems no longer a feasible option.

Crime threats from the new EU memberstates
G.J.N. Bruinsma

The enlargement of the European Community with the ten new

members from Eastern and Southern Europe will have consequences

for the crime situation in the Netherlands. In several circles there are

concerns about the wave of transnational (organised) crime that will

come to the Netherlands. In the article this concern is analysed. Firstly

the crime trends in the new member states are reviewed, and then the

question is posed whether the criminals from these countries will

become transnational in their scope. Besides that, in Dutch police

data some empirical evidence is found that a low number of criminals

are active here. The conclusion is that there are hardly any indicators

so far that the Netherlands will be confronted with all kinds of

criminals from the new member states in the near future.

Mutual recognition of court decisions in civil and penal law cases
A.M.C. Boerwinkel and P.M.M. van der Grinten

In 1999 (Tampere) the European government leaders decided that

mutual recognition of judicial decisions should become the

cornerstone of judicial cooperation, both in civil cases as well as in

criminal cases. The aim of mutual recognition is to improve judicial

cooperation. For penal law the principle of mutual recognition is a

unprecedented fact, whereas in civil law the principle was already

known for quite some time. That is why extensive experience was built

up regarding mutual recognition in the field of civil law. From this

experience it became clear that mutual recognition did in fact lead

to better cooperation in civil cases. For the moment it is too soon to

draw a similar conclusion for penal law cooperation, since the

developments in the field of penal law have just recently set in. On the

basis of the new EU constitution and the ongoing and indicated plans

it can be concluded that the developments regarding mutual

recognition in the field of civil law as well as penal law will go on

without abatement.
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The European Arrest Warrant; consequences for the legal practice
and the human rights aspects
A. Smeulers

The European Arrest Warrant has fundamentally changed the

European extradition system into a fast and efficient system of

surrender. Grounds for refusal have been limited, the requirement of

double criminality has been partially abolished, there is very limited

time for appeal and the judge has been given an almost exclusive

mandate, to name just some of the many changes. Art. 1 par. 3 of the

European Arrest Warrant deserves special attention, because it gives

states the opportunity, even duty to refrain from surrendering an

individual if there are substantial grounds to believe that his human

rights will be violated in the requesting state. As such the European

Arrest Warrant has changed the awkward relationship between human

rights and extradition for the good: states will no longer be confronted

with two conflicting treaty obligations and simply have to deny

surrender if the human rights of the requested person will not be

sufficiently guaranteed in the requesting state.

European asylum law
H. Battjes

Recently, the European Community established the ‘Common

European Asylum System’, a body of legislation on all major asylum

issues. It meets its objectives, ‘fairness’ (towards refugees and asylum

seekers) and ‘efficiency’ (fast processing of asylum claims and

precluding secondary movements of asylum seekers within the

European Union) only partially. Certain rules on qualification for

asylum are a huge step forward, but rules on procedures turn out to

be a deception. What to do in a second phase of harmonisation?

Proposals for the processing of asylum claims outside the European

Union (at embassies, or in special processing centres) appear to be

unrealistic. Further development of the present asylum system seems

more feasible. The objectives of efficiency and fairness are best met if

reception and residence conditions were further harmonised, and the

standards for asylum procedures were enhanced. 

The end of European judicial co-operation; the birth of an
European area of criminal procedure
P. de Hert

This article offers a descriptive analysis of  recent and upcoming

European Union framework decisions with regard to co-operation in
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the field of criminal law. Together these measures show that the

traditional characteristics of judicial co-operation (trust, voluntary

responses, good faith, and recognition of plurality and diversity) are

replaced by a system of co-operation based on standardisation, forced

co-operation and the removal of legal obstacles. Without questioning

the need for such revolution, the contribution questions the

democratic nature of the decision-making procedure that has

generated these decisions. Moreover, there is a problem of legitimacy.

The Treaty of Amsterdam did not provide sufficient grounds for a

complete change of legal rules based on the concept of mutual

recognition. 

The position of the Netherlands in the European landscape
P. de Hert and Th.A. de Roos

In May 2003 the Dutch Minister of Justice Donner launched a

federally inspired project of European criminal law based on the

necessity to recognise legal diversity between member states of the

Union. In view of the Presidency of the Netherlands in the second half

of 2004, this contribution detects the possibilities for the Dutch policy

makers to develop the project of a European criminal law based on

federalism. Although there remains a possibility to realise the said

project, it was launched very late in the history of European

constitutionalism. Moreover, without the ratification of the Draft

Constitutional Treaty of the Union, it will be difficult for Dutch policy

makers to convince their colleagues to alter the current process of

criminal law reform in Europe. It is time to break in into this process

and reflect on the success of past achievements. Reform of culture of

organisation, rather than legal reform should have immediate priority.
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