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Justitiële verkenningen (Judicial exploration) is published nine times a year by the Research and 
Documentation Centre of the Dutch Ministry of Justice in cooperation with the publishing house Gouda 
Quint BV. Each issue focuses on a central theme related to criminal law, criminal policy and 
criminology. This section contains abstracts of the more relevant articles.  

Bankruptcy law; an obstinate field of law? 
A.J. Berends  

In this article the author draws attention to the fact that bankruptcy law is a field of law that is hard to 
change, due to the many conflicting interests involved. Nevertheless, some movement has become 
discernable in this field of law. The most important development is the socalled MDW-operation 
initiated by the first Dutch Purple Cabinet. The first phase of this MDW-operation has resulted in a 
recent bill changing some not too controversial parts of the bankruptcy law. Some of these changes 
have been taken out of the new Sanitising law (Wsnp) like the duty of utility companies to for example 
keep on providing gas, electricity and so on or like the possibility of a coerced agreement. The author 
also sketches two other developments as a result of which the bankruptcy law has taken on a different 
form: the renewal of the `guideline transition enterprises' and a European claim concerning insolvency 
procedures.  

Towards an economic bankruptcy philosophy; looking at the future instead of looking back 
N.J.H. Huls  

In this article the author discusses the normative aims of bankruptcy law. He favors looking at this 
issue in a way that has been in vogue in the United States already for a long time and that has been 
applied in a new debt sanitizing law in the Netherlands only recently. In this view failure in an 
economic enterprise should not be shifted onto the individual entrepreneur, but instead these 
entrepreneurs should be given a second chance: one should look to the future and one should not 
look back. The author tries to apply this idea of a 'fresh start' to entrepreneurs so that the modern way 
of thinking about insolvency for private individuals can also be applied to them. The one sided 
orientation on the interests of the creditors should make room for a way of looking at the problematic 
situation in such a way that the perspective of the debtor and societal interests as employment are 
taken into account as well.  

Problematic debts; from bankruptcy to sanitation 
E. Niemeijer, N. Jungmann  

This article discusses the working of a new law, aimed at the sanitation of personal problematic debts. 
During a period of three to five years personal debtors pay off a much as they can afford. If they 
succeed in doing this, all their debts are sanitised and they can make a fresh start, without being 
hunted by their old creditors. This arrangement can be based either on an agreement with their 
creditors or on a verdict of a judge. The authors conclude that their seem to be no great problems with 
the law as such. However, in the implementation there are several problems which stand in the way of 
succes.  

Bankruptcy and the position of employees 
R.M. Beltzer, R. Knegt  



To what extent is it possible for a company to use bankruptcy as a tactical means to get rid of part of 
its personnel without infringing legal rules, and to what extent is it actually used this way? Empirical 
research points out that in the Netherlands in more than half of the cases of bankruptcy of companies 
employing five people or more the enterprise is continued in a new legal skin, usually under practically 
identical ownership or leadership. On the basis of an analysis of 286 court files a typology of 
bankruptcy cases is presented and illustrated. The article goes into the position of the official receiver, 
bound to represent creditors' interests but at the same time keen on retaining employment. Current 
Dutch bankruptcy law is argued to be unnecessarily lacking in the legal protection of employees.  

The judge-commissioner (official receiver) in insolvencies; impartial judge or engaged 
commissioner? 
R.D. Vriesendorp  

The proposed reorganization of the Dutch judiciary does not affect the judge-commissioner (official 
receiver/`rechter-commissaris') in the 19 District Courts, acting in bankruptcy cases. Pursuant to the 
Bankruptcy Act, the judge-commissioner is supposed to supervise the management and liquidation of 
the bankrupt estate by the bankruptcy trustee and to resolve disputes between the trustee and a 
creditor or debtor. In practice, however, it appears that the judge-commissioner is not always well-
equipped for his task. Contrary to his natural counterpart, the trustee, he misses adequate training and 
normally stays in office for only 2-3 years. In this article it is argued that the supervisory task of the 
judge-commissioner should be concentrated and limited to one in each of the five Courts of Appeal-
jurisdictions. Such concentration will also solve the present situation that there might be at least an 
appearance of partiality in his judicial role due to his supervisory relationship with the trustee.  

The Dutch bankruptcy; lessons from abroad 
R.J. van Galen  

In this article, the author discusses seven problems posed by Dutch insolvency law and the way in 
which other jurisdictions deal with the issues. The main emphasis lies on German and U.S. insolvency 
law. Issues discussed are: the Dutch Supreme court interprets the criterion for bankruptcy ('the debtor 
has ceased to pay its debts') thus that the debtor should have at least two creditors; the debtor who 
has been summoned by a creditor in proceedings for the opening of an bankruptcy has to choose 
between defending himself against the request for bankruptcy or asking for a moratorium of payments; 
once a regime has been decided upon (bankruptcy, moratorium of payments etc.) the court does not 
have any freedom as to the question whether the estate should be managed by the trustee or in 
cooperation between the trustee and the debtor; in bankruptcies without assets the trustee does not 
receive any remuneration; creditors do not have an opportunity to oppose the discharge of a debtor on 
the ground that the debts arose because of fraud committed by the debtor; a short discussion is given 
of the possibilities under an American Chapter 11 plan and a German Insolvenzplan; in the absence of 
a treaty the Dutch Supreme court is very reluctant in recognizing foreign bankruptcies.  

The economics of bankruptcy; `creative destruction' amongst small starting companies  
B.J. ter Weel  

The recent high levels of economic growth in the Netherlands have been gone along with a rising 
number of bankruptcies. This at first sight non-plausible relationship between growth and bankruptcies 
is explored in this article by considering evolutionary economics. First, figures on the number of 
bankruptcies show that particularly starting entrepreneurs are the ones going bankrupt, whereas 
established and large firms operate more or less independently from economic cycles. The conclusion 
of this short article is that the concept of creative destruction among small and/or starting firms leads a 
kind of dynamic market environment which is able to explain both a higher level of economic growth 
and rising numbers of bankruptcies.  


