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1. Introduction 

 

‘How the prosecution itself proved why lawyers are no good as fraud investigators’, reports 

the Dutch independent news platform Follow the Money from the 4th of June 2021.1 The article 

is critical of a practice that is currently in the centre of attention, and which seems to elicit a 

wide range of opinions: self-investigations by companies suspected of financial crime. Private 

(corporate) investigations do not constitute a new phenomenon.2 Private investigation 

companies, internal security departments and forensic accountants provide investigative 

services to companies and other organisations under the banner of ‘corporate investigations’. 

However, the involvement of lawyers as investigators is a relatively recent phenomenon in the 

Netherlands.3 While opinions are divided on the desirability of self-investigation and the self-

reporting that may potentially follow it, the involvement of lawyers seems to in particular give 

rise to discussion.4 In the Dutch system, lawyers are – by law – partisan advocates of the client. 

While there is much debate about this subject, little is yet known about the potential benefits 

and risks of corporate self-investigation and self-reporting of fraud and corruption within the 

Dutch context. 

The criminal justice system in the Netherlands has been under pressure for several years 

due to scarce resources and limited capacity within the police organisation, the prosecution 

office and the judiciary. At the same time, ever more acts are brought within the scope of 

criminal law, while new possibilities for criminal investigation and prosecution are 

continuously introduced. As a result, the traditional approach to crime, in which only the police 

and prosecution are authorised to investigate and prosecute criminal offences, is no longer 

tenable.5 Moreover, there are various non-criminal law authorities already involved in the 

investigation of criminal behaviour, such as regulatory agencies. In addition, companies and 

citizens are increasingly involved through cooperation with law enforcement authorities.6 

Moreover, outside the context of criminal justice, citizens and companies use investigators to 

investigate potential crimes.7 Only a minority of cases is reported to the criminal justice system 

after such private investigations.8 While such a hybrid approach brings practical benefits, it 

also harbours the risk that important legal safeguards against unlawful government action can 

 
1 H. Rasch, ‘Hoe het OM zelf aantoonde waarom advocaten niet deugen als fraude-onderzoeker’, Follow the 

Money, 4 juni 2021, www.ftm.nl. 
2 See for example C. Meerts, Corporate Investigations, Corporate Justice and Public-Private Relations. Towards 

a New Conceptualisation, Palgrave: McMillan 2019. 
3 C. Meerts, Corporate Investigations, Corporate Justice and Public-Private Relations. Towards a New 

Conceptualisation, Palgrave: McMillan 2019; Y. Taminiau, S. Heusinkveld & L. Cramer ‘Colonization contests: 

How both accounting and law firms gain legitimacy in the market for forensic accounting’, Journal of Professions 

and Organization 2019. Vol.6 nr.1, 49-71. 
4 See for example J. Polman, ‘De advocaat-onderzoeker ligt onder vuur’; Het Financieele Dagblad, 5 mei 2021, 

p. 3. 
5 S.S. Buisman, ‘Naar een normatief kader voor hybride rechtspleging in Nederland en de Europese Unie’, NJB 

2021/281, p. 296-298. 
6 Kamerstukken II 2016/17, 34372, 6, p. 117-118. E. Moerman ‘Burgers in het digitale opsporingstijdperk’, NJB 

2019/94. S.S. Buisman, ‘Naar een normatief kader voor hybride rechtspleging in Nederland en de Europese Unie’, 

NJB 2021/281, p. 298. 
7 C. Meerts, Corporate Investigations, Corporate Justice and Public-Private Relations. Towards a New 

Conceptualisation, Palgrave: McMillan 2019. 
8 PwC, ‘Economic Crime Survey Nederland’ 2021, www.pwc.nl. 
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be easily circumvented. Citizens must however be able to foresee in advance which actions 

will lead to the exercise of government power.9 

Corporate self-investigation and self-reporting of fraud and corruption could also be 

placed in the context of the above-mentioned developments of hybrid justice. In this case, it is 

the company that commissions investigations into alleged criminal offences, such as fraud and 

corruption, which are then voluntarily reported to the public prosecutor’s office. A recent 

survey shows that 50% of Dutch companies and organisations conduct such self-investigations 

after detecting possible financial crime within their own organisation and that they enlist 

lawyers (10%) or forensic accountants (11%) for these investigations.10 In this way, companies 

may contribute to relieve some of the pressure on police and judicial authorities that are charged 

with the investigation of financial crime.11 The legal frameworks surrounding self-

investigation are fragmented and differ between investigators. For instance, private 

investigation companies are regulated under the Wet particuliere beveiligingsorganisaties en 

recherchebureaus (Private security organisations and private investigation firms Act) and the 

Privacygedragscode particuliere onderzoeksbureaus (Privacy code of conduct for private 

investigation firms) which specifically focusses on investigative activities. In the case of in-

house investigators within companies, (forensic) accountants and (investigative) lawyers, 

however, regulation relies largely on self-regulation, partly in combination with disciplinary 

law.12 The use of such investigations within the context of criminal proceedings, furthermore, 

differs, as do opinions on the (legal) possibilities to do so.13 

Although self-investigation and self-reporting occur regularly, no policy framework or 

regulations have been developed in the Netherlands on how self-investigation and self-

reporting should be used within criminal proceedings, and which consequences (if any) are 

attached to (not) cooperating with the criminal investigations by the suspected company.14 

Taking Article 6 ECHR (c.q. nemo tenetur principle) into account, however, suspects are not 

obliged to cooperate with their own criminal conviction. In addition, the imposition of criminal 

sanctions can have major consequences for the company involved, such as reputational damage 

and significant financial consequences. Practitioners, academics and the OECD have therefore 

repeatedly called for clear policies and guidelines regarding corporate self-investigation and 

self-reporting.15 It is therefore useful to explore how the self-investigation and self-reporting 

of financial crime is shaped in other countries. 

 

 
9 S.S. Buisman, ‘Naar een normatief kader voor hybride rechtspleging in Nederland en de Europese Unie’, NJB 

2021/281, p. 303. 
10 PwC, ‘Economic Crime Survey Nederland’ 2021, www.pwc.nl. 
11 Handelingen II 2018/19, nr. 88. Aanhangsel Handelingen II 2018/19, nr. 3898. M. Velthuis, ‘Medewerking 

door ondernemingen aan een strafrechtelijk onderzoek. Nopen nieuwe ontwikkelingen tot invoering van 

Nederlands beleid voor interne onderzoeken?’, TBSH 2020-3, p. 94-95. H. Sytema, ‘Fraudeonderzoek door de 

eigen advocaat. Tuchtrecht als bescherming of beperking?’, Tijdschrift voor Sanctierecht & Onderneming 2020, 

nr. 3/4, p. 157. 
12 C. Meerts, Corporate Investigations, Corporate Justice and Public-Private Relations. Towards a New 

Conceptualisation, Palgrave: McMillan 2019. 
13 C.A. Meerts, W. Huisman & E.R. Kleemans, Living apart together? Publiek-private relaties in de bestrijding 

van interne financieel-economische criminaliteit, Politiewetenschap 127, Politie en Wetenschap, Den Haag: Sdu 

Uitgevers 2022. 
14 M. Velthuis, ‘Medewerking door ondernemingen aan een strafrechtelijk onderzoek. Nopen nieuwe 

ontwikkelingen tot invoering van Nederlands beleid voor interne onderzoeken?’, TBSH 2020-3, p. 94. 
15 See for example OECD, Implementing the OECD anti-bribery convention. Phase 4 report: Netherlands, 

www.oecd.org. 
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2. Corporate self-investigation and self-reporting of fraud and corruption in the 

Netherlands 

 

This research focuses specifically on self-investigation and self-reporting in the context of 

fraud and corruption. The public discussion on self-investigation and self-reporting is not 

limited to fraud and corruption and extents to other unacceptable behaviour. In particular, the 

broader discussion focuses mostly on (self)investigation in the context of integrity and 

inappropriate behaviour.16 As a result of the scope of this study, these behaviours are not 

covered in this report.  

Fraud and corruption are very broad concepts that are difficult to define. In addition, 

Dutch law does not contain a general criminal provision for or definition of fraud.17 

Nevertheless, it is important to provide somewhat of a conceptual framework. For this reason, 

we utilise the following definitions. Within this study, corruption is defined as the misuse of 

conferred authority or power for personal gain. ‘Corruption’ is an umbrella term, which 

includes the Dutch criminalisation of bribery. Corruption can be active (actively committing 

corruption) and passive (allowing oneself to be corrupted). It may involve actively or passively 

corrupting public officials or private-sector corruption.18 Similarly, fraud is an umbrella term 

consisting of several offences. In short, it can be described as deliberate deception to obtain 

undue advantage.19 In this study, we limit ourselves to financial forms of fraud and corruption 

committed by or within organisations and companies (hereinafter: companies). This means that 

offences such as identity fraud and social insurance fraud do not fall within the scope of this 

study. 

In this study, self-investigation is defined as the execution of internal investigations by 

or on behalf of a company in response to signals of fraud and/or corruption.20 As self-

investigations are not conducted by law enforcement officers, the private investigators 

executing the investigations lack powers of investigation. Nevertheless, a large amount of 

information can be gathered through self-investigations by use of the examination of internal 

documentation and systems (including financial records), open sources, using interviews with 

those (indirectly) involved, and through other investigative methods such as observation.21 

Self-investigations do not necessarily lead to self-reporting; a company may choose to solve 

the matter in alternative ways. 

For this study, self-reporting is defined as the act of reporting instances of fraud and 

corruption committed or suspected to have been committed by the company to the prosecution 

office on the company’s own accord. Self-reporting is often the result of self-investigation 

conducted by lawyers, (forensic) accountants or other investigators engaged by the company.22 

 
16 See for example Accountancy van morgen, ‘Pheijffer en andere hoogleraren zeer kritisch over onderzoek naar 

Arib’, www.accountancyvanmorgen.nl and Advocatie, ‘Kritiek op onderzoeksrol Van Doorne in The Voice-

schandaal zwelt aan’, 20 January 2022, www.advocatie.nl. 
17 Specific forms of fraud, such as forgery and embezzlement, are criminalised in the Dutch criminal code. 
18 Based on FIOD, www.fiod.nl. See also the Dutch criminal code on active and passive bribery. 
19 Based on FP, see www.om.nl. 
20 Included are cases in which a lawyer acts as the client on behalf of a company. 
21 C.A. Meerts, W. Huisman & E.R. Kleemans, Living apart together? Publiek-private relaties in de bestrijding 

van interne financieel-economische criminaliteit, Politiewetenschap 127, Politie en Wetenschap, Den Haag: Sdu 

Uitgevers 2022. 
22 V.M. Velthuis, ‘Medewerking door ondernemingen aan een strafrechtelijk onderzoek. Nopen nieuwe 

ontwikkelingen tot invoering van Nederlands beleid voor interne onderzoeken?’, TBSH 2020-3, p. 94-95. 

http://www.advocatie.nl/
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One of the main points of concern with regard to self-investigation revolves around the 

subjects of objectivity and transparency of the investigation.23 For forensic accountancy, 

criteria for independence and impartiality have been developed in case law of disciplinary 

boards, which are also laid down in the professional rules for accountants.24 These prescribe, 

among other things, that forensic accountants may only investigate facts and are not allowed 

to draw conclusions about the (un)lawfulness of these facts. Now that more and more law firms 

have started to focus on internal investigations into fraud and corruption, a public debate has 

(re)ignited that focuses on the objectivity and transparency of this type of service.25 This is 

fuelled by the legal position of lawyers, who are, by law, partisan advocates of clients. In other 

words, even though they should act independently of their client, they are also obliged to 

represent the clients’ interests at all times.26 The general counsel of the Nederlandse Orde van 

Advocaten (NOvA; Dutch Bar Association) recognises that self-investigations contain potential 

risks for the lawyer who executes the investigations and has therefore issued guidelines 

(published on 20 May 2022). The guidelines stress the fact that investigative lawyers remain 

bound by the core values of the legal profession and will have to comply with the professional 

rules. The guidelines also recognise a number of risks that could lead to impropriety.27 In 

addition, the Amsterdam Board of Discipline has also set further rules on internal investigations 

conducted by lawyers, in particular, regarding objectivity, transparency and the separation 

between the roles of investigator and defence lawyer.28 The same questions of impartiality also 

arise with regard to (forensic) accountants and other private investigators, such as private 

investigation companies and internal security departments, investigating on behalf of a 

company.29 Relatedly, the extent to which the (derived) legal privilege of lawyers can be used 

in the context of a private (self) investigation is up for debate. This comes into play the moment 

a lawyer is involved in the investigation process. This involvement may consist of conducting 

the investigation, but also of the situation in which a lawyer acts as a client for the 

investigations, conducted by a forensic accountant or private investigation company.30 The 

foregoing points also explicitly touch on the value that can be attached to a self-investigation 

in the context of criminal proceedings, for example in response to self-reports.31 

 
23 J. Polman, ‘Justitie laat fraudeonderzoek vaker over aan bedrijven zelf’; Het Financieele Dagblad, 4 juni 2019, 

p. 1. F. Rense & E.R. van Rhijn, ‘Intern onderzoek door advocaten. Ergo, gericht onderzoek door deskundigen in 

vertrouwen’, Tijdschrift voor Sanctierecht & Onderneming 2020. nr. 3/4, p. 166. Sytema 2020, p. 159. 
24 J. van Wijk, W. Huisman, H.G. van de Bunt & T. Feuth, Op deugdelijke grondslag. Een exploratieve studie 

naar de private forensische accountancy, Zeist: Kerckebosch 2002. 
25 See for example L. van Almelo, Klachtenregen over ‘zelfonderzoek’, Advocatenblad 2020, and P. van Leusden, 

‘Zelfonderzoek: enige nuancering’, Tijdschrift voor Sanctierecht & Onderneming, 10(3/4), 120-123. 
26 Art. 10 See also Nederlandse Orde van Advocaten, ‘Intern feitenonderzoek’, via www.advocatenorde.nl. F. 

Rense & E.R. van Rhijn, ‘Intern onderzoek door advocaten. Ergo, gericht onderzoek door deskundigen in 

vertrouwen’, Tijdschrift voor Sanctierecht & Onderneming 2020. nr. 3/4, p. 166. 
27 Nederlandse Orde van Advocaten, ‘Intern feitenonderzoek’, via www.advocatenorde.nl. 
28 Raad van Discipline Amsterdam 25 July 2022, ECLI:NL:TADRAMS:2022:140. 
29 F. Rense & E.R. van Rhijn, ‘Intern onderzoek door advocaten. Ergo, gericht onderzoek door deskundigen in 

vertrouwen’, Tijdschrift voor Sanctierecht & Onderneming 2020. nr. 3/4, p. 167. C.A. Meerts, W. Huisman & 

E.R. Kleemans, Living apart together? Publiek-private relaties in de bestrijding van interne financieel-

economische criminaliteit, Politiewetenschap 127, Politie en Wetenschap, Den Haag: Sdu Uitgevers 2022. 
30 C. Meerts, Corporate Investigations, Corporate Justice and Public-Private Relations. Towards a New 

Conceptualisation, Palgrave: McMillan 2019. 
31 C.A. Meerts, W. Huisman & E.R. Kleemans, Living apart together? Publiek-private relaties in de bestrijding 

van interne financieel-economische criminaliteit, Politiewetenschap 127, Politie en Wetenschap, Den Haag: Sdu 

Uitgevers 2022. 
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In addition, due to the lack of guidelines and policy frameworks, it is unclear how self-

reporting is considered in the imposition of legal sanctions. Some insight can be provided by 

the prosecution’s considerations in the context of individual deferred prosecution agreements 

(transactie), such as those reached with SHV Holdings and its subsidiaries Econosto Mideast, 

Econosto and ERIKS. In these deferred prosecution agreements, the prosecution indicated the 

manner in which cooperation was provided by the companies and how this was positively taken 

into account in determining the amount of the fines.32 Nevertheless, the lack of a predetermined 

assessment framework is at odds with the principles of legal certainty and equality and may 

also be an obstacle for companies to self-investigate and/or self-report.33 In this context, the 

term ‘class justice’ is also sometimes used in the public debate.34  

 

3. Research objective and research questions 

 

The objective of the study is to identify, firstly, experiences with the self-investigation and self-

reporting of possible financial crime by companies in other countries, and secondly, the 

perceived benefits and risks of corporate self-investigation and self-reporting of possible 

financial crime in the Netherlands.  

The study contains two sub-studies that are inextricably linked. Part A focuses on the 

experiences of self-investigation and self-reporting in other countries from a comparative legal 

perspective. In Part B, the results of Part A are used for an empirical study into the benefits and 

risks of self-investigation and self-reporting in the Netherlands. The following questions are 

central to the research.  

 

Part A – Experiences with self-investigation and self-reporting in other countries  

 

Main research question:  

Which forms of corporate self-investigation and self-reporting exist in Germany, England (and 

Wales), France and the United States, which experiences have been gained with corporate self-

investigation and self-reporting in practice, and what are possible relevant points of interest for 

the Netherlands?  

 

The main research question is operationalised below using various sub-questions.  

 

 
32 Openbaar ministerie, ‘Nelson - Vanguard Feitenrelaas en Beoordeling Openbaar Ministerie’, www.om.nl. 

Openbaar ministerie, ‘Nelson - Gali Feitenrelaas en Beoordeling Openbaar Ministerie’, www.om.nl. Openbaar 

ministerie, ‘Nelson - Wadi Feitenrelaas en Beoordeling Openbaar Ministerie’, www.om.nl. 
33 OECD, Implementing the OECD anti-bribery convention. Phase 4 report: Netherlands, www.oecd.org. 
34 “Class justice is the selective administration of justice that illegitimately disadvantages someone when this 

person does not belong to the ruling class, and illegitimately advantages someone when this person does belong 

to the ruling class. These forms of disadvantages and advantages can be illegitimate on grounds of the law and/or 

be experienced as illegitimate by citizens. Forms of advantaging and disadvantaging class justice can occur in 

both direct and indirect ways, in both conscious and unconscious manners, and can be both systematic and 

incidental in nature.” K. van den Bos, L. Ansems, M. Schiffelers, S. Kerssies & J. Lindeman, Een verkennend 

kwalitatief onderzoek naar klassenjustitie in de Nederlandse strafrechtketen, Universiteit Utrecht 2021. In the 

context of this study, we can interpret the above as the possibly unfair favouring of wealthy companies, that are 

able to avoid criminal prosecution through the use of self-investigations and self-reporting. This would favour 

these wealthy companies over individuals and companies that do not have the means to carry out self-

investigations. 
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Sub-questions:  

1. What are the general principles of Dutch, German, English, French and US criminal 

procedural law? And what are the roles of the lawyer and accountant within the context 

of self-investigations and self-reporting in these countries?  

2. How are corporate self-investigation and self-reporting of fraud and corruption 

regulated in the aforementioned countries?  

3. What is stipulated in terms of preconditions to and incentives for self-investigation and 

self-reporting by companies that may have committed fraud and corruption?  

4. What experiences exist with corporate self-investigation and self-reporting in these 

countries; what advantages and disadvantages are identified and by whom?  

5. What are the criticisms that have resulted from the practices of corporate self-

investigation and self-reporting in these countries, and what are the main 

parties/interests involved?  

6. Is there any evidence that corporate self-investigation and self-reporting has improved 

or been detrimental to the detection and prosecution of fraud and corruption? If so, what 

are these indications, improvements, or deteriorations? 

7. What focus areas follow from the experiences with corporate self-investigation and 

self-reporting in the other countries?  

8. Which of the identified focus areas are potentially also relevant for the Netherlands? 

 

Part A of this research thus focuses on an international (legal) comparison regarding the topics 

of corporate self-investigation and self-reporting. Part B seeks to explore these topics more in-

depth within the Dutch situation. 

 

 

Part B Perceived benefits and risks of corporate self-investigation and self-reporting in the 

Netherlands 

 

Main research question:  

What are the potential benefits and risks that are identified by experts (proponents, opponents 

and neutral observers) with regard to corporate self-investigation of fraud and corruption by 

investigative lawyers, forensic accountants and other private investigators, and with regard to 

corporate self-reporting, and which suggestions do these experts have about possibilities for 

potentially regulating corporate self-investigation and self-reporting in the Netherlands and 

keeping responsibilities separate in the process? 

 

The main research question is operationalised below using various sub-questions. 

 

Sub-questions: 

1. How are corporate self-investigation and self-reporting carried out in the Netherlands? 

2. What potential benefits and risks can be inferred from previous scientific research on 

corporate self-investigation and self-reporting? 

3. What are the potential benefits and risks that are identified by experts with regard to 

corporate self-investigation by investigative lawyers, forensic accountants and other 

professionals who are contracted to do so by the company in question and to self-

reporting? How do these experts evaluate these potential benefits and risks? 
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4. How do experts assess the relevance and applicability of the identified focus areas in 

Part A for the Netherlands? 

5. Which suggestions do experts put forward with regard to the possible regulation of 

corporate self-investigation and self-reporting in the Netherlands? What conditions 

should (the design of) possible regulation of corporate self-investigation and self-

reporting meet according to the respondents and how should responsibilities be 

separated in this regard? 

 

4. Research design 

 

The design of the study falls into two parts, corresponding with the two main parts of the study: 

experiences with corporate self-investigation and self-reporting in other countries on the one 

hand, and the perceived benefits and risks of corporate self-investigation and self-reporting in 

the Netherlands on the other. Answering the aforementioned sub-questions and (thus 

ultimately) the two main research questions, requires a triangulation of methods. Below, the 

methods of each sub-study are discussed. 

In order to properly conduct Part A and B of the research, the first research method that 

has been applied is desk research focused on the Dutch situation. The desk research was made 

up of the analysis of law and regulations, (policy) documents and other regulatory information 

and a media analysis. As the discussion on corporate self-investigations and self-reporting is 

largely conducted in professional literature and media, the desk research also included a 

literature study. Much of this information consists of factual descriptions. However, we are 

also interested in experts' perceptions and opinions on the Dutch situation. This information 

was collected within the desk research through media analysis. 

 

Comparative legal research – Part A  

As mentioned above, Part A of this study focuses on the experiences of corporate self-

investigation and self-reporting in other countries. A legal comparative study was made on  the 

forms of corporate self-investigation and self-reporting in Germany, England (and Wales), 

France and the United States. These countries have detailed (proposed) regulations on 

corporate self-investigation and self-reporting, making it possible to provide an in-depth 

analysis of the relevant legal instruments. 

The legal comparative analysis will be based on the method of Gorlé et al.35: describing, 

juxtaposing, explaining and evaluating.36 The first step – describing – provides an 

understanding of the object of study in the foreign legal order, i.e. Germany, England (and 

Wales), France and the United States, by examining legal sources, means and principles of 

those jurisdictions.37 For this study, particular attention is paid to the forms of self-investigation 

and self-reporting by companies that committed fraud and corruption, the preconditions and 

incentives for corporate self-investigation and self-reporting, the countries’ experiences with 

corporate self-investigation and self-reporting, the discussion about corporate self-

investigation and self-reporting in these countries, and the consequences of corporate self-

 
35 F. Gorlé, G. Bourgeois, H. Bocken, F. Reyntjes, W. de Bondt & K. Lemmens, Rechtsvergelijking, Brussel: E. 

Story-Scientia 2007. 
36 F. Gorlé, G. Bourgeois, H. Bocken, F. Reyntjes, W. de Bondt & K. Lemmens, Rechtsvergelijking, Brussel: E. 

Story-Scientia 2007, nr. 38 e.v. 
37 F. Gorlé, G. Bourgeois, H. Bocken, F. Reyntjes, W. de Bondt & K. Lemmens, Rechtsvergelijking, Brussel: E. 

Story-Scientia 2007, nr. 56 e.v.  
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investigation and self-reporting for companies in these countries. A systematic search of laws 

and regulations, literature and – where relevant – case law was conducted. First, we searched 

for law, regulations and (policy) documents and other regulatory information of the four 

selected countries. Then we described the procedures for corporate self-investigation and self-

reporting in those countries in detail, by including the rationale, legislative history, the legal 

consequences of the regulation, the possibility of judicial review of deferred prosecution 

agreements and legal safeguards. Relevant Dutch regulations have also been examined. 

In the second step – juxtaposing – the results from the study of the foreign legal orders 

were compared, and a schematic overview was provided on the differences and similarities 

between the countries.38 In the third step – explaining – an explanation was given for the 

differences and similarities observed between the different jurisdictions. This may include 

historical background, economic, political, social or cultural developments.39 In the final step 

– evaluating – we have provided an evaluation, based on the results, with regard to the question 

which of the identified focus areas are relevant for the Netherlands for introducing a corporate 

self-reporting and self-investigation regime. We focused on the focus areas that were frequently 

mentioned and/or bear strong similarities to discussions held in the Netherlands.40 

Consequently, for the purpose of legal comparison, the current situation in the Netherlands was 

also described. The results of Part A were then presented to respondents in Part B, to identify 

their opinions with regard to the focus areas identified in Part A. 

 

Empirical research - Part B  

The data collected for Part B were obtained using qualitative research methods. 29 

professionals (corporate investigators, clients, and public prosecutors and law enforcement 

officers) were consulted through the use of semi-structured interviews. In addition, three expert 

meetings were organised with a total of nine additional experts.  

The data collection of Part B mainly consists of 28 semi-structured interviews with 29 

respondents, which were conducted using a topic list. The topic list included topics necessary 

to answer the research questions, and was constructed using the research questions, literature, 

the description of the Dutch situation and the results of Part A. In view of the nature of the 

research questions and research population, the interviews were expert interviews.41 The 

interviews were recorded with the explicit consent of the respondent, to be subsequently 

transcribed verbatim. As restrictive measures around COVID-19 were still in place for much 

of the data collection period, all but one of the interviews took place via Microsoft Teams 

video-conferencing software. The interviews were conducted by a team of two researchers.  

Given the nature of the research questions, convenience sampling (purposive sampling) 

was used: the target population is so specific that randomised sampling would probably not 

yield enough useful respondents. The population is diverse: it does not consist of a specific, 

well-defined professional group. The population consists of experts in the field of corporate 

self-investigation and criminal law. Respondents were recruited based on the media analysis 

that was conducted within this study, the researchers' professional networks and by gate 

keepers and snowball sampling. The 29 respondents were divided among the respondent groups 

 
38 F. Gorlé, G. Bourgeois, H. Bocken, F. Reyntjes, W. de Bondt & K. Lemmens, Rechtsvergelijking, Brussel: E. 

Story-Scientia 2007, nr. 56 e.v. 
39 F. Gorlé, G. Bourgeois, H. Bocken, F. Reyntjes, W. de Bondt & K. Lemmens, Rechtsvergelijking, Brussel: E. 

Story-Scientia 2007, nr. 106 e.v. 
40 F. Gorlé, G. Bourgeois, H. Bocken, F. Reyntjes, W. de Bondt & K. Lemmens, Rechtsvergelijking, Brussel: E. 

Story-Scientia 2007, nr. 108 e.v. 
41 D.B. Baarda, M.P.M. de Goede & A.G.E van der Meer-Middelburg, Basisboek Open interviewen. Praktische 

handleiding voor het voorbereiden en afnemen van open interviews, Groningen: Stenfert Kroese 1996. 
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as follows. Ten respondents work within the criminal justice system. Two of these respondents 

work at the Fiscal information and investigation service (Fiscale Inlichtingen en 

Opsporingsdienst – FIOD), seven at the National office for serious fraud, environmental crime 

and asset confiscation (Functioneel Parket – FP) and one at the National public prosecutor's 

office (Landelijk Parket – LP). The emphasis on the FP is a deliberate choice, resulting from 

the involvement and experience of this part of the public prosecution with corporate self-

reporting (and the self-investigations that form the basis of these self-reports). Ten respondents 

are employed as corporate investigators. Four of these are working as (investigative) lawyers, 

three as forensic accountants and three are employed by a (specialised) private investigation 

company. Finally, we spoke to eight (potential) clients. These respondents are (or have been) 

employed by large companies and have self-reported, or if not, have experience with corporate 

self-investigations and the considerations of whether to self-report. Two respondents, both 

working at a law firm, indicated they had performed investigative work in the past, as well as 

acted as clients to other investigators. 

To conclude the empirical part of the study, three expert seminars were organised with 

experts not already represented in the interviews. During the expert seminars, the outcomes of 

both sub-studies were presented to participants in the form of propositions. A separate topic 

list was therefore created for the expert seminars. Given the purpose of the expert seminars – 

to deepen understanding, broaden and interpret – they formed the empirical conclusion of the 

study. The expert seminars took place in October 2022. The researchers acted as moderators 

during the expert seminars, with participants discussing among themselves. In this way, we 

created the opportunity to broaden the scope of the study and validate the results. The expert 

seminars were recorded with the explicit consent of the participants, which recordings were 

used for extensive documentation.  

The recruitment of participants for the expert seminars also took place by gate keepers, 

the snowball sampling and the researchers' professional networks.42 Three expert seminars 

have been organised, each containing three participants. The expert seminars were organised 

thematically. Expert seminar 1 was ‘over-arching’ in nature and included representatives of the 

The Royal Netherlands Institute of Chartered Accountants (‘Koninklijke Nederlandse 

beroepsorganisatie van accountants’ – NBA) and a specialised journalist. The second expert 

seminar focused on (non-forensic) accountancy, supplemented by a specialised journalist. The 

last seminar contained professionals involved in adjudicating possible cases of fraud or 

corruption or transaction decisions (members of the judiciary, academics, and a member of the 

Review committee for large settlement agreements (‘Toetsingscommissie hoge transacties’)). 

The expert seminars had a duration of two hours each. All but one of the expert seminars took 

place at VU University Amsterdam. For practical reasons, it proved impossible to organise the 

final expert seminar in person. For this reason, the final expert seminar has been organised as 

an online meeting using Microsoft Teams. As was the case for the interviews, participants in 

the expert seminars were informed that no recognisable details would be reproduced in the final 

report.  

The data collected through the interviews and expert seminars have been examined 

through qualitative analysis. This involved the use of thematic coding and open coding using 

an iterative process. Finally, we used pattern analysis to look for certain patterns in the data, 

grouping the codes according to (among other things) the research questions.43  

 

 
42 The recruitment of participants for the expert seminars was considerably more difficult than the recruitment of 

respondents for the interviews. While the responses to the study were mostly positive, many potential participants 

declined participation in the expert seminars based on their own assessment that their contribution would not be 

useful for the study. 
43 J. Evers, Kwalitatief interviewen. Kunst én kunde, Amsterdam: Boom Lemma Uitgevers 2015. 
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5. Answering the research questions  

 

As in other countries, a practice has emerged in the Netherlands in which companies and other 

organisations carry-out their own investigations when they receive signals of fraud or 

corruption within the organisation. Based on the results of these investigations, companies may 

decide to self-report to the public prosecutor’s office. This practice has recently been the 

subject of (renewed) debate in the media between proponents and opponents of corporate self-

investigation and self-reporting. Proponents point to the efficiency that allows more fraud and 

corruption cases to be investigated and disposed of, and to the expertise of specialised agencies, 

such as forensic accountants. Opponents question the independence of private investigators, 

denounce the improper use of the right to privilege in this practice and see the possible 

reduction of penalties to be paid by self-reporting companies as a form of class justice.44 

The practice of corporate self-investigations into fraud and corruption and the discussion 

about these practices are no new phenomena.45 Following the investigation conducted by 

KPMG into the expense claim behaviour of former mayor Bram Peper (also known in Dutch 

as the Bonnetjesaffaire), a similar discussion arose about the then new practice of forensic 

accountancy.46 The current discussion focuses in particular on the new role of the lawyer-

investigator and the significance of corporate self-investigations and self-reporting for criminal 

investigations and decision making. As a result of the recent discussion, parliamentary 

questions have been posed to the Minister of Justice and Security by members of the House of 

Representatives. These parliamentary questions prompted the commissioning of academic 

research on practices and regulation of corporate self-investigation and self-reporting in fraud 

and corruption cases. As stated, this research addressed two main research questions. 

 

5.1 Lessons from abroad 

 

The first main research question is:  

Which forms of corporate self-investigation and self-reporting exist in Germany, England (and 

Wales), France and the United States, which experiences have been gained with corporate self-

investigation and self-reporting in practice, and what are possible relevant points of interest for 

the Netherlands?  

 

To answer this question, the regulation of corporate self-investigation and self-reporting was 

examined for four countries – Germany, England, France and the United States – and compared 

with regulation in the Netherlands. The four countries have different regulations that prioritise 

certain elements of regulation over others. For instance, England, France and the United States 

use so-called prosecution guidelines, while the German legislative proposal provides for 

statutory regulations. Some national regulations provide meticulous conditions that the self-

investigations must meet, as in Germany, while others are more broadly formulated, as in 

France. In some countries, the emphasis is on the company’s cooperation in the investigation, 

as in Germany, France and the United States. In some countries, such as the United States, the 

 
44 See for example J. Sikkelbroeck, ´De NOvA moet ingrijpen bij Zuidas advocaten die ‘zelfonderzoek’ doen´, 

www.lawforum.nl and accountant.nl, ‘SP stelt Kamervragen over fraudeonderzoek door advocaten’, 

www.accountant.nl. 
45 C. Meerts, Corporate Investigations, Corporate Justice and Public-Private Relations. Towards a New 

Conceptualisation, Palgrave: McMillan 2019. 
46 J. van Wijk, W. Huisman, H.G. van de Bunt & T. Feuth, Op deugdelijke grondslag. Een exploratieve studie 

naar de private forensische accountancy, Zeist: Kerckebosch 2002. 
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consequences of self-reporting are clearly formulated for companies, especially in relation to 

possible incentives, while in other countries, such as France and England, the possible 

consequences of self-reporting are not clearly defined in the regulations. Finally, only Germany 

offers some legal safeguards for involved employees, such as the right to remain silent. For a 

complete overview of the legal comparison, we refer the reader to the report. 

In the studies on the various countries, attention has also been paid to the experience 

gained with corporate self-investigation and self-reporting. Important to note is that the 

regulation that has been examined for Germany is currently pending and has not yet been 

accepted as law. As a result, no practical experience has yet been gained with this specific 

regulation. In the other countries, experiences seem to be predominantly positive. Both for the 

company itself and for the criminal justice authorities, the regulations seem to have advantages. 

Based on the discussion in the different countries, several focus areas have been 

identified for each country. Together, these lead to the following four categories of focus areas 

for the Netherlands. 

 
Conditions  Incentives 

- Requirements for self-investigations 

- Moment of self-reporting 

- Consequences of self-reporting 

- Type of arrangement 

- Penalty reduction 

- Out of court settlement versus prosecution 
- Guarantees  
 

Procedure Legal safeguards 

- Alignment with existing foreign regulations 

- Relationship between self-investigator and 

defence 

- Judicial scrutiny  

- Confidentiality of the investigations  

- (Legal) position of employees  

- Victim safeguards 

 

5.2 Practical experiences in the Netherlands 

 

The second main question of this study is: What are the potential benefits and risks that are 

identified by experts (proponents, opponents and neutral observers) with regard to corporate 

self-investigation of fraud and corruption by investigative lawyers, forensic accountants and 

other private investigators, and with regard to corporate self-reporting, and which suggestions 

do these experts have about possibilities for potentially regulating corporate self-investigation 

and self-reporting in the Netherlands and keeping responsibilities separate in the process? 

 

Given the discussion that prompted this study, it is, first of all, striking that the views of the 

different experts who were consulted in this study seem to for the most part align. A first point 

of agreement concerns the general view that conducting a self-investigation (with or without a 

self-report) is positive and should be encouraged in the context of the prevention of corporate 

fraud and corruption and remediation, corporate social responsibility and the problems 

emerging from capacity shortage in the criminal justice system.  

Moreover, experts are unanimous on the benefits of corporate self-investigation and self-

reporting for the three categories of stakeholders: companies, the prosecution and investigation 

services and society. Efficiency and information provision are seen as important potential 

returns by all types of experts for all three categories of stakeholders. The interpretation of 

these two types of potential returns differs for each party. For companies, efficiency means 

faster clarity about the facts and possible (criminal) consequences, for the prosecution and 

investigation services efficiency means not having to draw (as heavily) on their own limited 

capacity and for society it means saving tax money because companies pay for the 
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investigations themselves. The provision of information means for companies that they receive 

insight into the nature, scope and causes of problems within their own organisation. For the 

prosecution and investigation services the provision of information means insight is provided 

into criminal offences that would otherwise remain hidden. This more complete picture of 

corporate fraud and corruption in the Netherlands is also positive for society. For companies, 

additional returns are also identified: the possibility of control over the investigation and its 

consequences, the ability to take responsibility (or accountability) and the chance of a reduction 

in penalties. For the prosecution and investigation services, control over the self-investigation 

and thus the information provided is seen as an additional yield. For society, the additional 

benefit is that corporate self-investigation (possibly in combination with self-reporting) 

promotes the integrity of Dutch companies. 

The different types of experts are also remarkably unanimous on the perceived risks of 

corporate self-investigation and self-reporting. According to them, risks for companies are the 

costs of self-investigation, the limitation in investigative possibilities (compared to criminal 

justice investigations), self-incrimination, the uncertainty about the next steps that follow a 

self-report and reputational damage. Risks to the investigation and prosecution of fraud and 

corruption are largely focused on the question of the extent to which criminal justice authorities 

can rely on the information provided by companies and their investigators. This falls into three 

areas of concern: the quality of the investigation and the investigator, undue influence by 

investigators and clients on the (outcomes of the) investigations, and the lack of transparency 

by the company following a self-report. Negative public opinion about the practices of 

corporate self-investigation and self-reporting is also seen as a risk for criminal justice 

authorities. Finally, two risks were identified for society: a lack of knowledge about corporate 

fraud and corruption and the risk of class justice when the consequences for companies 

following self-investigation and self-reporting are less far-reaching than consequences for legal 

or natural persons who are not in the (financial) position to self-investigate. 

Nevertheless, experts do not regard class justice as a substantial risk. Class justice is 

mainly presented as a problem of public perception, which can be solved by being transparent 

about the process. Experts stress that the prosecution office has an important role to play with 

regard to transparency: they should explain why corporate self-investigations and self-

reporting have a positive effect and should be encouraged and rewarded. 

Despite the assessment of the experts involved in this study that ‘class justice’ is too 

harsh a qualification, they also point to the risks and possible legal inequality when the decision 

to prosecute is influenced by the fact that a company self-reported and the underlying self-

investigations. On the one hand, rewarding a company for good behaviour can be seen as a 

logical consequence of the procedure: if it is considered desirable for companies to self-

investigate and report themselves, then it helps to offer incentives. On the other hand, this raises 

the question of whether this is fair to companies (and natural persons) that are not able to 

conduct a self-investigation. Such a company may still come forward, but the question is 

whether a self-report that does not involve a self-investigation will offer the company the same 

benefits (after all, the information provided is likely to be less comprehensive). 

 

Another finding on which experts agree is the importance of the commissioning stage of the 

self-investigation. The investigative instruction of the company determines the process of 

investigations, (potentially) reporting and (criminal justice) decision making based on the self-

report. Thus, whereas the public discussion seems to focus mainly on the final stage (the 

decision to prosecute), the experts mainly emphasise the very beginning (the investigative 

instruction/order). Experts making themselves heard in the media have also emphasised this 
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recently.47 A sound investigation starts with a good investigative instruction, which defines the 

scope of the investigations and includes all relevant paths of inquiry. Accordingly, the 

investigations could be broader than just the behaviour of a specific person who is suspected 

to be involved, including the behaviour of the people around this person and the context in 

which the behaviour took place. For this reason, it should be prevented that persons why may 

have been involved, are involved in the investigative instruction. For this reason, the 

Supervisory Board of a company is often appointed as the most appropriate client. However, it 

is difficult to create a completely independent principal for the self-investigations, as the 

principal will always represent the interest of the company under investigation. 

Finally, most experts agree that some form of regulation of corporate self-investigation 

and self-reporting of fraud and corruption is necessary. Experts are less clear on the way in 

which self-investigation and self-reporting should be regulated (legal regulation, prosecution 

guidelines or professional rules). Suggestions fall into conditions that should be met by the 

investigation and conditions that should be met by the investigator through a quality mark or 

licence. The experts also make suggestions regarding the separation of roles, especially about 

lawyers involved in the investigation. According to the experts, it is important to separate the 

roles of investigator, counsel and/or defence. Although experts state that corporate self-

reporting should not be regulated too strictly, most experts point out that it would be beneficial 

to start working with sentencing guidelines (as is the practice in the United States) to determine 

how the act of self-reporting should influence the prosecution's decisions on the finalisation of 

the case. Additional requirements such as timeliness of reporting, completeness and 

cooperation could prove useful as well, according to most experts.  

All this should provide clarity to both the (potential) self-reporter and the prosecution. 

Experts further believe that the judiciary has an important role to play in the follow-up after 

self-reporting. Through a marginal evaluation of possible out-of-court settlements in the form 

of a deferred prosecution agreement, the judge ensures more transparency. This may lead to 

greater public support on the one hand and better protection of the legal position of companies 

on the other.  

The regulations studied in Part A of the research are mostly focused on corruption (not 

covering fraud). It is therefore relevant to see whether we can discern differences between 

corruption and fraud in the context of corporate self-investigation and self-reporting. With one 

exception, experts see no differences between fraud and corruption in terms of corporate self-

investigation and self-reporting. The difference that can be identified is that experts stress that 

self-reporting can play an important role in particular in combating (foreign) corruption, given 

the limited possibilities of Dutch investigative bodies to (swiftly) gather information from 

abroad. 

 

Differences of opinion 

Experts involved in the practice of corporate self-investigation and self-reporting are thus more 

unified and nuanced than one would expect based on the media discussion. Nevertheless, 

differences of opinion exist as well. 

 

A first difference of opinion among the experts involved in this study is related to the 

desirability of corporate self-reporting. Whereas the experts are unanimously positive about 

the practice of corporate self-investigation, this is not the case with regard to self-reporting. 

Most experts are positive towards the principle of self-reporting, but at the same time, some of 

them comment on the current practice in the Netherlands. For instance, they argue that the 

 
47 See for example Accountancy van morgen, ‘Pheijffer en andere hoogleraren zeer kritisch over onderzoek naar 

Arib’, www.accountancyvanmorgen.nl. 
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consequences of a self-report are still too uncertain for companies, but also that it is not yet 

sufficiently clear for the public prosecutor how to deal with a corporate self-report. Experts 

who are positive about self-reporting (especially those working in the public prosecutor's office 

or the FIOD) place particular emphasis on broadening the knowledge base of the criminal 

justice authorities regarding corporate fraud and corruption. According to these experts, the 

general interest of fighting crime is served by corporate self-reporting. In addition, among the 

experts who have been interviewed in their capacity of self-investigator of client, some 

criticisms were voiced regarding self-reporting. They argue that, at least at present, any 

advantages of self-reporting do not outweigh the disadvantages. Three disadvantages are 

identified: (1) the lack of clarity regarding what happens to a report, (2) the tension between 

deferred prosecution on the one hand and judicial decisions in criminal cases on the other and 

the prosecution’s role in this,48 and (3) the role that lawyers play in the current practice of 

corporate self-investigation and self-reporting. Regarding the role of lawyers in self-

investigation, opinions differ on issues such as the lawyer's expertise as an investigator, the 

(legally defined) partiality and therefore the independence (or objectivity) of the lawyer-

investigator, the relationship between the investigative activities and the functions of legal 

assistance and legal advice, and the lawyer's use of the right to privilege. 

A second difference of opinion relates to the content of the investigative instruction. 

Experts agree on the importance of the commissioning phase for the subsequent course and 

consequences of self-investigations and self-reports. However, they are not in agreement about 

the question whether the intended end result of self-investigations (for example: a self-report) 

should be included in the assignment agreement. There is a tension between the importance of 

establishing early on whether the investigations are intended for internal or external use on the 

one hand and, on the other hand, the importance of using the results of the investigations as a 

basis for the decision to self-report or take other action. In practical terms, it may prove difficult 

to determine in advance whether a self-report is the best course of action for the company, as 

at that stage, it is not yet clear whether a criminal offence has taken place and what the 

consequences of a self-report would be. Nevertheless, a number of experts (and the Amsterdam 

Board of Discipline) consider it important that, prior to an investigation, it is clearly established 

what will happen with its outcomes. Indeed, whether the results of the investigations are to be 

used externally or remain internal to the organisation could have an effect on the investigation 

being conducted, the manner in which it is conducted and the potential opportunities and risks 

of the self-investigations. For example, according to some experts, an investigation conducted 

by a lawyer may well be used as the basis for internal action, but, given a lawyer’s legally 

defined partiality, it would be less appropriate as the basis for a self-report. This also touches 

upon the use of the right to privilege. Experts suggest that the right to privilege should not be 

used for self-investigations leading to a self-report. Nevertheless, respondents with a 

background in self-investigation stress that self-investigations should always meet high quality 

standards, regardless of the decision whether to use the outcomes internally of externally. They 

therefore argue that it is not necessary (or necessarily desirable) to define in advance whether 

self-reporting will be undertaken. 

A further point of discussion, which can be placed in the context of questions of fairness 

of the process of self-investigation, self-reporting and the final decision to prosecute. Some 

experts perceive that the prosecution is in a position of power, and they express some frustration 

on this perceived privileged position. These experts argue that the prosecution takes advantage 

of the vulnerable position in which a company finds itself after self-reporting. This takes the 

 
48 This refers to the difference that experts perceive between the punishment imposed by a judge in fraud and 

corruption cases and the amounts paid for deferred prosecution agreements in such cases. In the perception of 

these experts, penalties imposed by a judge are lower than the amounts that are paid based on deferred prosecution 

agreements. 
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shape of what these experts perceive as exorbitant fines as part of the out-of-court settlement. 

By stressing this, these experts seem to defend themselves against arguments that companies 

are unfairly favoured by the process of self-investigation, self-reporting and the decision 

whether to prosecute. 

Finally, experts differ in their perception of the need for and shape of regulation of 

corporate self-investigations and self-reporting. Here, it is important to distinguish between 

views on regulation of self-investigations and regulation of self-reporting. With regard to 

corporate self-reporting, the general opinion of experts seems to be that this should be better 

regulated, but at the same time experts stress that self-reporting should not be over-regulated 

as to the question what this would mean in practice, the experts do not articulate clear opinions. 

On corporate self-investigations, opinions are somewhat more divided. While not all 

experts believe that further regulation of investigative activities and the actors conducting the 

investigations is necessary, most experts indicate that it is useful to impose certain conditions 

on corporate self-investigations, especially when a self-investigation is used for self-reporting. 

The self-investigators among the consulted experts are mostly of the opinion that standards 

should be applied in any investigation (regardless of whether this is followed up by self-

reporting). There is no agreement among the experts as to whether these standards should be 

designed as an overarching regulation applicable to all different types of investigators. 

Accountants believe that their professional rules provide sufficient regulatory framework for 

self-investigation. Over the past 20 years professional rules for forensic accounting 

investigations have been developed and clarified by disciplinary case law. This is different 

from the legal profession, where investigations are a new practice. When the accountants that 

have been interviewed in this study advocate further regulation, they therefore see (profession-

specific) professional (self) regulation as the most appropriate means. 

Experts who do not consider further regulation of corporate self-investigation and self-

reporting to be necessary stress that strict regulation could be detrimental to the willingness to 

self-report and the prosecutor's discretionary powers. They consider the prosecution capable of 

assessing the quality of corporate self-investigations and self-reports and, in addition, see the 

judicial review of (high) deferred prosecution agreements as a sufficient guarantee for 

assessing the quality of the self-report. Below, we elaborate on the regulation of self-

investigation and self-reporting. 

 

5.3 Towards a regulation of corporate self-investigation and self-reporting? 

 

The research offers insight into how other countries deal with corporate self-investigation and 

self-reporting in cases of fraud and corruption, and the perspectives of various experts in the 

Netherlands on this. We have seen that Dutch practice is still developing and the insights from 

this research can help shape and formalise it. This comparative legal and empirical research on 

foreign regulations and Dutch practices and perceptions has not addressed the normative 

question of whether corporate self-investigation and self-reporting of fraud and corruption 

should be regulated. On the one hand, the results show a process of self-regulation of current 

practice through the emergence of best practices, through training and professionalisation and 

through the avoidance of legal risks by investigators and principals. In particular, some 

disciplinary rulings in the sphere of accountancy and the legal profession have had a regulatory 

effect. On the other hand, most experts favour some form of further regulation, but prefer 

different solutions: statutory regulation, prosecution guidelines or (the supplementing of) 

professional rules. If some form of regulation is chosen, this study does reveal subjects that 
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should be addressed, or at least decided upon, following examples from abroad and/or the 

opinion of the experts consulted in this study.49 

 
In particular, the separation of roles of (investigative) lawyers is identified as a focus area. This 

relates to the lawyer's role as (partial) counsel on the one hand and the role of (objective) 

investigator on the other. Connected to this subject is the (lack of) clarity with regard to the 

scope and use of the right to privilege by the lawyer-investigator. In addition to the provision 

of guarantees with regard to quality and independence of investigations and investigators, 

regulation should in particular clarify which topics should be part of the investigative 

instruction. For the regulation of corporate self-reporting, issues of particular concern are 

clarity on when to self-report and on the consequences of self-reporting (including the expected 

penalty reduction). Another possible issue in regulating self-reporting is whether admission of 

guilt should be a condition, as is the case in the United States. 

 

Regulation does not only provide clarity to the involved parties with regard to conditions and 

consequences of self-investigation and self-reporting, it may also be beneficial to the social 

acceptance of the practices of corporate self-investigation and self-reporting. Regulation could 

contribute to the transparency that experts advocate as a remedy against the public perception 

of class justice. 

 

Finally, regulation can offer protection to two types of stakeholders who are currently side-

lined in the arrangements between principals, investigators and the prosecution: victims of 

corporate fraud and corruption and natural persons who are (potentially) considered as 

suspects. The position of natural persons in particular is a problem that is recognised and 

acknowledged by the consulted experts, for which they see no clear solution under the current 

regulations. As a result of the policy of the National office for serious fraud, environmental 

crime and asset confiscation, a natural person who might be involved in fraud or corruption 

runs the risk of being prosecuted regardless of the settlement established between prosecution 

and the company. This places the natural person in the company in an odd position. On the one 

hand, this person will be stimulated by the company to cooperate with the self-investigations. 

After all, the company has an interest in doing so: the possible reward of an alternative form 

of settlement and possible penalty reduction. Without the cooperation of natural persons, self-

investigations are unlikely to enable the company to obtain the necessary information, which 

will limit the information the company can provide to the prosecution. On the other hand, by 

cooperating in the corporate self-investigation, that person may incriminate themselves by, for 

example, providing self-incriminating information in an interview. However, natural persons 

are not protected within the context of corporate self-investigations in the same way suspects 

are within criminal investigations. However, the natural person who cooperates fully does not 

benefit from any alternative form of settlement and punishment reduction offered to the 

company. 

The experts who were consulted in this study see the position of the natural person within 

corporate self-investigations and self-reporting as a dilemma for which there is no easy 

solution. The study, however, also indicates that judges may be sympathetic to the additional 

investigative wishes of suspects who have not had the opportunity to do so within the self-

investigations. In addition, suggestions to strengthen the position of the natural person have 

emerged from the comparative legal study. First, the natural person could also be offered a 

settlement (France). Secondly, one can think of granting natural persons the right to remain 

 
49 Here we can also refer to the discussions that have been and are being held around the regulation of deffered 

prosecution agreements. 
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silent within the framework of self-investigations (Germany). These options are not seen as a 

(full) solution by Dutch experts. Nor does the solution adopted in the United States – the non-

cooperation of natural persons cannot be held against the company by the prosecution – offer 

a complete solution because, in practice, it may be difficult for a company to cooperate properly 

if it cannot rely on information provided by natural persons. In summary, the legal status of 

natural persons emerges as a key concern for regulation. 

 

5.4 Relevance of findings to other types of offences 

 

This research has focused on corporate self-investigation and self-reporting within a broad yet 

defined category of criminal behaviour, fraud, and corruption. Following several recent 

scandals involving sexual and other inappropriate behaviour within organisations, the 

discussion on, in particular, corporate self-investigation is now being widened.50 The topic of 

self-investigation into integrity issues and inappropriate behaviour also arose in the interviews. 

The experts who were consulted in this study make a clear distinction between self-

investigation of possible fraud and corruption and self-investigation of possible integrity 

breaches and inappropriate behaviour. The consensus seems to be that experts consider 

corporate self-investigation in the former context very useful (and even essential), but they are 

much more cautious about self-investigation in the latter context. They point to the sensitive 

nature of the matter, the subjectivity of the topic and the interests of victims and/or the 

individuals who report the behaviour. A key difference with fraud and corruption is that in the 

case of inappropriate behaviour, the individuals who report the behaviour are often direct 

victims who are employed by the company or have another type of contractual relationship 

with the company. This is often not the case with fraud and corruption.51 Within a self-

investigation that focuses on inappropriate behaviour, the situation can quickly arise where 

victims are interviewed by an investigator hired by the organisation that provided the context 

for the inappropriate behaviour (as was the case in the self-investigation conducted in response 

to the reports of inappropriate behaviour in the television programme The Voice of Holland). 

Consequently, there is a greater risk of influencing or even intimidating witnesses and/or 

victims. This type of investigation should be reserved for law enforcement authorities, 

according to the experts in this study. 

Several findings of this study, such as the importance of clear investigative instructions, 

may be relevant to forms of self-investigation outside the area of fraud and corruption. 

However, the differences in criminal behaviours, in the applicable frameworks, in victimisation 

and in organisational contexts raise the question of which findings could be applicable to self-

investigations into other forms of inappropriate behaviour and to what extent. This question 

will have to be answered in future research. 

 
50 See for example Accountancy van morgen, ‘Pheijffer en andere hoogleraren zeer kritisch over onderzoek naar 

Arib’, www.accountancyvanmorgen.nl; Advocatie, ‘Kritiek op onderzoeksrol Van Doorne in The Voice-

schandaal zwelt aan’, 20 januari 2022, www.advocatie.nl; and Vullings, ‘Onderzoek naar grensoverschrijdend 

gedrag oud-PvdA-Kamerlid Gijs van Dijk ‘broddelwerk’ volgens deskundigen’, 11 oktober 2022, 

www.eenvandaag.avrotros.nl. 
51 H. Croall, 'What Is Known and What Should Be Known About White-Collar Crime Victimization?', in Shanna 

R. Van Slyke, Michael L. Benson, and Francis T. Cullen (eds), The Oxford Handbook of White-Collar Crime, 

Oxford Handbooks, 2016. 


