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Summary 
 

Chapter 1: Introduction 

 

In this report, the results of a study commissioned by the Scientific Research and 

Documentation Center (WODC) and requested by the Directorate Legislative and Legal 

Affairs (DWJZ), Sector Criminal and Sanction Law (SSR) of the Ministry of Justice and Security, 

is presented. The purpose of the study was to evaluate the Wet bronbescherming in 

strafzaken (Source Protection in Criminal Matters Act), which came into force on October 1, 

2018. The reason for the study was a motion passed by the Tweede Kamer (House of 

Representatives), calling for evaluation of the law. 

The Act codified the right to protect journalistic sources, which had previously 

resulted from case-law of the European Court of Human Rights and the Supreme Court, and 

from Guidelines of the Public Prosecution service. The Act allows a journalist/publicist to 

conceal the identity of a source who has provided information. The introduction of the Act 

led to the amendment of other pre-existing laws. The core provision is Article 218a of the 

Code of Criminal Procedure (CCP), which grants a right to refuse to testify to journalists and 

publicists. This right can be set aside if a judge is of the opinion that there is an overriding 

public interest that outweighs the interest of source protection. The right to refuse to testify 

has an effect on the application of coercive measures against journalists/publicists. 

 

The research questions are as follows: 

1. What were the objectives of the Wet bronbescherming in strafzaken? 

2. Since the entry into force of the Wet bronbescherming in strafzaken, how often is the 

right to refuse to testify under Article 218a of the Code of Criminal Procedure invoked, 

how often and for what reasons is a claim granted and denied, and in what way are the 

relevant interests balanced by the judges? 

3. How often does it occur that coercive measures are applied in respect of which the Code 

of Criminal Procedure has special rules when it concerns a person who can claim the right 

to refuse to testify under Article 218a of the Code of Criminal Procedure, and on the basis 

of which considerations is it determined whether the use of these coercive measures is 

permissible? 

4. Have the objectives of the Wet bronbescherming in strafzaken been achieved? 

 

To answer the first research question, the parliamentary history was studied. To answer 

research questions 2 and 3, which relate to the application of the law, an attempt was made 

in various ways to collect cases in which the right to source protection played a role in 

criminal cases since the entry into force of the Act. Judicial decisions were collected by 

searching on rechtspraak.nl and in the e-archive (containing unpublished decisions) of the 

judiciary. Investigating judges were asked to make relevant decisions available. Public 

prosecutors in five regions were approached to locate cases that occured within those 

regions. In addition, news items were searched for cases. Finally, journalists, the general 

secretary of the Nederlandse Vereniging van Journalisten (Dutch Association of Journalists), 
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an investigating judge, a public prosecutor and two criminal lawyers were interviewed. The 

interviews included views on the degree of protection provided by the Act. 

The data collection yielded few cases. A total of eight cases became known. No 

factual information became known about two of them. The very small number of cases 

found, meant that a quantitative analysis was hardly possible. Therefore, although research 

questions 2 and 3 were formulated quantitatively, the final research conducted was more 

qualitative in nature. 

 

Chapter 2: Context: the right to protect journalist sources according to the ECtHR 

 

The right to source protection is an aspect of the right to freedom of expression, guaranteed 

in Article 10 of the European Convention on Human Rights (ECHR). The right to source 

protection is an important right in a democratic society. Journalists are considered public 

watchdogs by the European Court of Human Rights (ECtHR). They must be able to report on 

news events, especially when it concerns malpractices within the government. The public 

should be able to know about such malpractices. If a journalist can be forced to reveal the 

identity of a source, sources will be less willing to provide information to journalists. 

Therefore, under ECtHR case-law, a journalist who has expressed himself in the context of a 

public debate is in principle not obliged to reveal the identity of his source when asked to 

provide unpublished information that could lead to identification of the source. However, 

the right to source protection only accrues to persons acting as a responsible journalist. This 

means that certain journalistic standards must have been observed. In criminal cases, a 

journalist, invoking his right to source protection, may refuse to answer questions when 

heard as a witness. Also, coercive measures that could lead to disclosure of a source’s 

identity may, as a general principle, not be applied. 

In special circumstances, however, an infringement of the right to source protection 

may be justified. In such cases, there is a weighty public interest, which prevails over the 

journalist’s interest of source protection. ECtHR case-law has developed a legal framework 

that is used to assess whether or not an infringement of the right to source protection was 

permissible. It follows from that legal framework that the infringement must have a basis in 

a legal norm that is sufficiently clear and contains sufficient safeguards against arbitrary 

state action. 

An important safeguard is the review by a judge or other impartial body of the 

legality of the infringement. This review should preferably take place prior to the use of the 

power, and in any case prior to the knowledge of the data obtained by the power. 

Infringements of the right to source protection must further serve a legitimate purpose and 

be necessary in a democratic society. In assessing the necessity, the principles of subsidiarity 

and proportionality are important. Complaints to the ECtHR about violations of the right to 

source protection have often led to the finding of violations of Article 10 ECHR. This was also 

the case in three Dutch cases in which coercive measures had been applied against 

journalists. 
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Chapter 3: Creation, objectives and content of the Act 

 

The main purpose of the Source Protection in Criminal Cases Act was to codify the rules and 

principles on the right to source protection that can be derived from ECtHR case-law. The 

ambition was to do this in a future-proof manner. A secondary objective of the Act is 

therefore that the law would be future-proof, so that the law would also be consistent with 

Article 10 ECHR in the event of developments in ECtHR case-law. It is therefore intended that 

the law be interpreted in a manner consistent with ECtHR case-law. The central provision in 

the law is Article 218a CCP. This grants a right of refuse to testify to journalists and publicists 

who take part in the public debate through publications with news value. 

The right to privilege accrues to both journalists and publicists. Journalists publish 

professionally. Publicists do not. No delineated criterion has been given to determine 

whether a person should be considered a publicist. As a result, the term publicist is 

somewhat indefinite. In determining whether a person is a publicist, it is relevant whether 

the publishing person acts in accordance with journalistic standards and whether he 

publishes regularly. 

During the parliamentary consideration of the proposed Act, much attention was 

focused on the circle of privileged persons. The motion giving rise to the present study, was 

submitted in the context of the debate on the meaning of the term ‘publicist’. The motion 

expressed concern that persons to whom the legislature intended not to grant a right to 

refuse tot testify, could also invoke this right and that such claims might be honored by 

judges. This was considered undesirable by some parliamentarians. From the foregoing, 

another secondary purpose of the law arises: the law is intended to provide protection only 

to persons whom the legislature believes deserve protection. 

When a journalist or publicist is heard as a witness, he or she has the right to refuse 

to answer questions when those answers might reveal the identity of the source. However, 

this right to privilege is not absolute. A judge may determine in exceptional cases that a 

weighty public interest must prevail over the right to source protection. A weighty public 

interest may exist if it is considered necessary to prevent, end or investigate criminal 

offenses. In assessing this necessity, the principles of subsidiarity and proportionality must 

be tested in accordance with the case-law of the ECtHR. 

In order to prevent the identity of a source from being discovered by applying 

coercive measures to a journalist/publicist, restrictions have been placed on the use of 

certain coercive measures against journalists. These coercive measures may only be applied 

when there is a public interest that outweighs the right to source protection. It is up to the 

judge to make this consideration. The public prosecutor considering the use of coercive 

measures against a journalist/publicist must seek the approval of the chief public 

prosecutor. The Board of Procurators General must also be informed. This procedure is 

stipulated in the Guidelines on criminal action against journalists. This also lays down other 

standards that public prosecutors must observe. 
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Chapter 4: The Act in practice 

 

In total, the data collection revealed eight cases in which source protection played a role in a 

criminal context since the Act came into force. Regarding two of these cases, no facts were 

revealed. Analysis of the six remaining cases did not reveal any unjustified violations of the 

right to source protection. However, since the data collected often did not contain all 

relevant facts, it cannot be excluded that the right to source protection has been violated. 

The cases studied always involved a journalist. 

On the basis of this study, it cannot be concluded that the small number of cases in 

which the right to source protection has been violated, is the result of the introduction of a 

legal framework on the right to source protection in the Code of Criminal Procedure. Indeed, 

before the Act came into force, most of its aspects were already apparent from the case-law 

of the ECtHR and the Supreme Court and from the Public Prosecution Service’s Guidelines. 

The entry into force of the Act and of the new Guidelines did contribute to the awareness of 

the importance of source protection within the Public Prosecution Service. This can be 

deduced from the statements on the subject by an interviewed public prosecutor and from 

the fact that, approximately from the moment the Act entered into force, the application of 

coercive measures against journalists/publicists has been addressed in the training of public 

prosecutors. Also, the entry into force of the law led to a tightening of the wording used in 

the new Guidelines, which may also have promoted awareness. 

According to the journalists and lawyers interviewed, the law provides reasonably 

good protection and, according to the prosecutor and investigating judge interviewed, good 

protection against violations of the right to source protection. Opinions differ on the 

application of the law. The basic premise of Public Prosecution Service’s policy is that, in 

principle, journalists are not exposed to coercive measures. This will be different in 

exceptional cases only. Prosecutors who provided written input or were interviewed as part 

of this study, indicated that there is a strong awareness within the Public Prosecution Service 

of the need to exercise restraint in the use of coercive measures against journalists. Four of 

the six cases about which factual information became known, involved the interrogation of a 

journalist at the request of the suspect’s lawyer. This can be taken as an indication that the 

prosecution rarely takes the initiative to call a journalist as a witness. Another sound comes 

from lawyers. Indeed, the two lawyers interviewed see no signs of restraint on the part of 

the prosecution when it comes to applying coercive measures against journalists.  

 

Hoofdstuk 5: Conclusions 

 

Research question 1: objectives of the law 

The main purpose of the law was to codify the right to source protection, which derives from 

ECtHR case-law based on Article 10 ECHR. Two secondary objectives can be distinguished. 

The first secondary objective is that the law is future-proof, in the sense that no legislative 

change would have to be made, should the ECtHR interpret the right to source protection 

differently in the future. The second secondary objective is that the law offers protection 

only to persons who meet the conditions to qualify as journalists or publicists. In practice, 
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the circle of persons entitled to the right to refuse to testify should not be drawn any wider 

than the legislature intended. 

 

Research question 2: invocation of the right to privilege in practice 

The data collection yielded only eight cases, where of two cases – mentioned by the 

interviewed lawyers – no more was known than that the fact that the cases occurred. The 

data collected regarding the other six cases did not always contain all the data relevant to 

answer the research question. Therefore, the investigation revealed few cases in which the 

right to source protection played a role. It is plausible that other cases also occurred, which 

did not emerge in this study. Because only a small number of cases were found and because 

this presumably does not give a complete picture, drawing quantitative conclusions is hardly 

possible. Nevertheless, the study conducted does provide a picture of the application of the 

law in practice. 

All six cases on which factual information was disclosed, involved a journalist and 

therefore not a publicist. In four cases, a journalist was heard as a witness and invoked the 

right to privilege. One case involved the seizure of a journalist’s telephone. In the sixth case, 

a telephone conversation in which a journalist participated may have been recorded. 

In none of the cases did a judge rule that there was such a compelling public interest 

that the journalist could not claim his right to privilege. In four cases, the right to privilege 

was claimed during the interrogation of a journalist as a witness. In two of those cases that 

claim was honored, in two other cases it is not clear how the judge has decided. In one of 

the four cases, the investigating judge ruled that a particular question should be answered 

because it had not become plausible that the journalist’s answering the question posed a 

risk that the source’s identity would be revealed. The court that later ruled on the case, 

however, took the view that a broader interpretation of the right to source protection 

should be assumed based on ECtHR case-law. It did however not justify why its chosen 

interpretation was in line with that case-law. 

 

Research question 3: application of coercive measures in practice 

Also with regard to the third research question, an important limitation is that only a small 

number of cases were found in which source protection played a role. Only a few of these 

cases also involved the application of coercive measures. Two cases involved the question of 

whether a journalist who refused to testify would be deprived of his liberty. In one case it 

was decided not to deprive a journalist of her liberty, because the judge did not consider it 

urgently necessary. In the other case, the investigating judge ordered that the journalist be 

deprived of his liberty because he refused to answer a question from the defense lawyer, 

even though, as far as the investigating judge was concerned, it had not become plausible 

that the identity of a witness could be revealed by answering the question. The deprivation 

of liberty lasted one day. Then the court released the journalist, considering that the 

journalist had the right not to answer the question asked. 

One case was reported in which a journalist’s smartphone was confiscated. The 

smartphone was returned several hours later. In the civil case on this matter, the court ruled 

that the seizure was not unlawful and did not demonstrably violate the right to source 

protection. It has not become plausible that the police had taken notice of the contents of 
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the smartphone. No cases were found to have occurred after the Act came into force that 

with certainty involved the interception of a journalist’s phone, the eavesdropping on a 

conversation made by a journalist, the requisitioning of calling or other data, or the search of 

a journalist’s office or home. 

 

Little can be concluded regarding the considerations of judges as to whether or not to 

deploy a coercive measure or to deem the deployment (un)lawful afterwards. The public 

prosecutor and investigating judge who were interviewed, indicated that, within the limits of 

the law, they are willing to explore the possibilities for the use of coercive measures when 

this is necessary for the investigation of a serious crime. The lawyers interviewed indicated 

that they have the impression that the principle of subsidiarity is not always observed by the 

judicial authorities. Even when certain information can be obtained by other means than the 

application of coercive measures against a journalist, in their experience, journalists are 

subjected to coercive measures that infringe on the right to source protection. The 

investigating judge interviewed, indicated that during the investigation, the content of the 

final dossier is not yet known and, therefore, powers are not only deployed because there is 

no other possibility of obtaining the data deemed important. In this, to some extent, 

confirmation can be found for the lawyers’ view that the principle of subsidiarity is not 

always observed. 

According to respondents, the introduction of the Act and the new Public Prosecution 

Service’s Guidelines has led to greater awareness of the importance of the judiciary 

exercising restraint when it comes to the application of coercive measures against 

journalists. The respondents are of the opinion that the law offers (reasonably) good 

protection against infringements of the right to source protection. 

 

Research question 4: objectives achieved? 

The main objective of the Act has been achieved. After all, the principles from ECtHR case-

law have been codified. The secondary objectives of the law have also been achieved. The 

Act has so far proven to be future-proof, as it is currently still in compliance with Article 10 

ECHR. Thus, the first secondary objective has been met. The second secondary objective has 

also been met. Indeed, the circle of persons entitled to privilege is in practice no wider than 

the legislator intended. 

An ECHR-compliant application of the Act was not explicitly formulated as an 

objective of the introduction of the law, but was clearly the intention of the legislator. The 

present investigation did not reveal any cases in which the right to source protection has 

clearly been violated since the Act came into force. Again, it is important to note that this 

finding is based on a very small number of cases. It cannot be ruled out that more cases have 

occurred in which the right to source protection played a role and in which that right may 

have been violated. 

 It should be noticed that the interviews with the investigating judge and lawyers give 

reason to think that the principle of subsidiarity may not always be adequately observed. 

Subsidiarity is an important factor when the ECtHR assesses the necessity of an infringement 

of the right to source protection. Indeed, in a number of the cases discussed in Chapter 2, a 

violation of Article 10 ECHR was established because other means of obtaining the same 
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data had not been used. For Dutch criminal law practice, taking subsidiarity into account 

against this background is therefore an important point for attention. 

  


