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The position of ordinary creditors in bankruptcy is the subject of a longstanding debate in the 
Netherlands. Research carried out in 2015 by Statistics Netherlands1 shows that the recovery rates for 
ordinary creditors amount to around 2 percent. On 1 January 2021, the Act on Court Confirmation of 
Extrajudicial Restructuring Plans (Wet homologatie onderhands akkoord; hereafter referred to as 
Whoa) entered into force. Pursuant to amendments adopted during the legislative process, provisions 
were included in the Whoa that aim to improve the position of ordinary creditors in the procedure 
resulting in the adoption of a restructuring plan. 
 
At the request of the Department of Legislative Affairs of the Ministry of Justice and Security, the 
Research and Documentation Centre (Wetenschappelijk Onderzoeks- en Documentatiecentrum 
(hereafter referred to as: WODC)) commissioned the University of Groningen with the task of 
exploring – also from a comparative law perspective – which possibilities exist to improve the position 
of ordinary creditors. The object of the study is to determine which position ordinary (SME-)creditors 
currently have in bankruptcy and to map possible measures to improve that position. The aim of the 
study is not to make recommendations, but to analyse the pros and cons inherent in the various 
conceivable measures. 
 
The central questions in this study are: 
 
1. What is the current position of SME’s and ordinary creditors in bankruptcy? 

 
2. Which specific measures can be introduced to improve the position of ordinary creditors and 

SME’s in bankruptcy? 
 
More specifically, the following measures have been explored at the request of the WODC in order to 
answer the second question: 
 
- a right to a recovery rate of at least 20 percent (to the extent possible in view of the size of the estate) 
for small ordinary SME-creditors who supplied goods or services to, or have a tort claim against the 
bankrupt debtor; 
- limiting the rights of shareholders in the proceedings leading to the confirmation of a bankruptcy 
scheme, more specifically relating to the possibility to retain value in the form of all or part of their 
shares or any other form; 
- a strict valuation in bankruptcy of secured claims, based on the value that the creditor could realise in 
the short term by exercising his priority right by way of separate liquidation of the asset that serves as 
security, as was proposed for the Whoa, and the less stringent form that was adopted in article 374 
para 3 Dutch Bankruptcy Code (hereafter referred to as: DBC); 
- subordination of shareholder loans. 
 
3. What is the expected impact of these conceivable measures on the estate and – consequently – on 
the distributions to other creditors? 
 
A quantitative study was carried out in order to answer the first research question. Liquidators’ reports 
published in one hundred randomly selected bankruptcies were studied in order to determine the 
recovery rates of ordinary creditors. Moreover, an in-depth study was made of ten specifically selected 
bankruptcies, in which an analysis was made of the amounts recovered by secured creditors, 
preferential creditors and the other creditors. The services of the Chamber of Commerce were used to 
establish how many of the ordinary creditors in the ten selected bankruptcies qualify as SME’s 
according to the SME-definition adopted in art. 374 para 2 DBC. We found that it is quite difficult to 
distinguish ordinary SME-creditors from ordinary non-SME-creditors on the basis of the definition 
adopted in art. 374 para 2 DBC. This definition is rather technical in nature and requires an 
investigation of the number of employees, the applicable legal provisions in respect of annual accounts 
as well as the nature of each creditors claim. In the event that no annual accounts have been published 

                                                       
1 Statistics Netherlands (Centraal Bureau voor de Statistiek (CBS)) is a Dutch governmental institution that 
gathers statistical information about the Netherlands.  



or when the creditor is a foreign business, no use can be made of information available in the 
Commercial Register. 
 
It should be emphasized that, because of the number of bankruptcies studied and the other limitations 
mentioned earlier, the numeric results in the quantitative part of the study are not representative. The 
aim of the quantitative research is merely to give an impression of the position of ordinary creditors in 
the bankruptcies studied. Subject to this reservation, we found that approximately 74,4 percent of the 
ordinary creditors in our study are SME’s. CBS-data show that more than 99 percent of all businesses 
in the Netherlands are SME’s. The average recovery rate in the one hundred randomly selected 
bankruptcies amounted to 0,1 percent for ordinary creditors. 
 
The second research question was answered by mapping the conceivable measures to improve the 
position of SME-creditors, more specifically the measures explored at the request of the WODC. An 
analysis has been made of similar measures that are - or have been - in force in Germany, Austria and 
the United Kingdom. In each of the legal systems mentioned, some form exists of at least one of the 
measures that potentially improve the position of the ordinary creditors, including SME-creditors.  
 
The laws of Germany and the United Kingdom contain provisions pursuant to which certain secured 
creditors must hand over part of the proceeds. In Germany, the aim of these provisions is not to 
improve the position of ordinary creditors, but to ensure that the secured creditors bear the costs of 
determination and enforcement of security rights, which belong to the task of the Insolvenzverwalter 
in the German system. Positive effects on the position of ordinary creditors will in particular be likely if 
such a ‘costs-based’-contribution regime is combined with abolition or reduction of priority rights 
and/or estate claims. 
 
A different form of a contribution regime is that in which the amount contributed is reserved for the 
ordinary creditors, which can be achieved by setting up a ring fenced fund, within or outside the estate. 
This ensures that the sums reserved actually benefit the ordinary creditors. Such a regime may lead to 
the singular result that the ordinary creditors receive more than the preferential creditors or even 
more than the secured creditors. Costs are involved in setting up such a ‘ring fenced fund’, if only 
because, more often than is currently the case, verification of ordinary claims will have to take place. 
After all, distribution of the available assets must take place according to a fair system, that allows the 
creditors involved to have a say. It is questionable whether the current system of simplified settlement 
(vereenvoudigde afwikkeling) still has a right to exist in such a system. 
 
It is conceivable that a 20%-rule, as it is currently in force as part of the WHOA, is introduced in 
bankruptcy as well. It should be noted that this will, however, lead to a change in nature of this rule. In 
the Whoa-system, the 20%-rule is a factor in the negotiations on a restructuring plan, during which 
the parties involved can choose to surrender the sums necessary or to finance, in view of the surplus 
value that can be realised by continuing the business, while they are ultimately never worse off than in 
bankruptcy. In bankruptcy liquidation, the 20%-rule merely leads to redistribution, as a result of 
which those who contribute are by definition (and definitively) worse off than according to the regular 
ranking of claims. If introduced in bankruptcy, the 20%-rule may also result in a higher distribution to 
ordinary creditors than to preferential or even secured creditors. It may lead to a substantial duty to 
contribute for secured creditors, the extent of which cannot be predicted ex ante. 
 
The improvement brought about by a restriction of the rights of shareholders in a bankruptcy scheme 
is probably limited. Bankruptcy schemes are rare and the existing requirements for court confirmation 
already prevent that a considerable amount of value remains in the company. Facilitating a debt for 
equity swap – by deactivating the control rights of existing shareholders – would make it easier to 
allocate the ‘upside potential’ to the creditors, but not necessarily to the ordinary creditors. Moreover, 
the position of other creditors, in particular those with security rights, will have to be reconsidered in 
this respect. 
 
A more stringent valuation rule as discussed during the Parliamentary debate on the WHOA Bill and 
adopted in a mitigated form in art. 374 para 3 DBC cannot function as easily in bankruptcy. Given that 
the valuation rule that was ultimately adopted is based on the value that can be realised in bankruptcy, 
an identical rule will not improve the position of ordinary creditors in bankruptcy. A more stringent 
rule, as discussed in an earlier stage of the Parliamentary debate is conceivable, but this method of 
strengthening the position of ordinary creditors has a fair amount of drawbacks. Generally, bankruptcy 
proceedings, unlike Whoa restructurings, actually involve the realisation of of assets. Limiting the 



entitlements to the proceeds to the result of a stringent valuation rule amounts to a contribution rule 
with arbitrary consequences, given that the outcome depends on the value of the collateral. Moreover, 
the rule is hard to reconcile with the system of recourse rights, which entitles the creditor to payment 
from the proceeds that have actually been realised and which is based on the premise that realisation 
of assets ideally takes place in the manner ensuring the highest possible proceeds. If the secured 
creditor is merely entitled to liquidation value, there is no incentive to achieve a better result. In order 
to counter this, the task of realisation of the assets should be placed in the hands of the liquidator, he 
should be given the right to purchase the asset for a price equal to the appraised value or the secured 
creditor’s right to seize and realise assets subject to security rights should be abolished. This would 
create an even stronger incentive for secured creditors to behave strategically, by seizing and realising 
the asset before bankruptcy proceedings are opened. In order to prevent this, the entitlements of 
secured creditors outside bankruptcy would have to be restricted as well. In sum, the introduction of a 
stringent valuation rule would require a fundamental review of the law on security rights. 
 
Subordination of shareholder loans may in certain cases lead to an improvement in the position of the 
(other) creditors, without any other effects on the ranking of claims. This is different when secured 
shareholder loans are subordinated, as proposed in an amendment rejected during the Parliamentary 
debate on the Whoa. In this case, subordination amounts to an obligation to contribute one hundred 
percent, benefiting in the first place the creditors in the next highest rank.  
 
Our comparative study shows that a statutory subordination regime is a complicated matter. The 
subordination rules in Germany and Austria differ considerably and are technically complicated, 
which is partly due to anti-evasion provisions. A clear rationale for subordination is lacking. Is it about 
the responsibility of the shareholder, the prevention of undercapitalisation or overinvestment, or 
about combatting abuse? Germany and Austria show that negative side effects on the ability of 
businesses to attract funding, in particular in case of restructuring, are a notable factor. In both 
countries, this factor has led to carve-outs from the subordination provisions, contributing to the 
complexity of the statutory regime. Moreover, in both countries, this factor was the reason for 
temporary suspension or mitigation of the statutory provisions in view of the adverse economic effects 
of the Covid-19 pandemic. 
 
The question whether a distinction can be made between ordinary SME-creditors and other ordinary 
creditors is an invitation to reflection from a fundamental, systematic and practical point of view. All 
measures mentioned involve a redistribution of available assets. The first question is why a distinction 
between SME-creditors and other ordinary creditors should be made. The common mechanism used 
for distribution is the ranking of claims, which historically is the result of weighing the interests of the 
creditors involved, which has been reconsidered (by the Houwing Committee and – in its footsteps – 
by the legislator) and which has resulted in the current department 3.10 DBC, with priority rights for 
some, but not all, SME-creditors and no general priority right. Neither in the Parliamentary history of 
the Whoa nor anywhere else have we found a justification for ranking all SME-creditors higher than all 
other creditors. Related to this is the objection of a systematic nature that this would lead to two 
distribution mechanisms operating simultaneously, with more or less the same goal: preferring one 
group of creditors over another. It is not evident why having only one of these mechanisms would not 
suffice. Our practical concerns relate to the nature of the distinction. As mentioned above, the Whoa-
definition of SME-creditors was used in this study, which led to considerable difficulties in making this 
distinction. Moreover, the question arises whether such a distinction is meaningful if more than 99 
percent of all business are SME’s. 
 
The limitations of this study do not allow for general statements when answering the third research 
question. Calculating the effects of the possible measures in the bankruptcies studied involves a 
redistribution of proceeds realised in a particular bankruptcy based on various measures. Those 
measures are inspired by measures existing abroad, but they lack in detail, are more abstract and 
ultimately fictitious. Indirect macro-economic effects that are of great relevance to choices the 
legislator may have to make, remain out of view in this study. Subject to these limitations, we found 
that: (i) a rule involving a contribution to the estate of part of the proceeds of assets realised by the 
secured creditor benefits, in the first place, the next creditor(s) in the ranking, unless the sum 
contributed is reserved for distribution amongst (for example) the ordinary (SME-)creditors; (ii) 
depending on the composition of the body of creditors a 20%-rule shifts value from equally ranking 
creditors or creditors one class above the ordinary (SME-)creditors; (iii) in the rare cases of 
confirmation of a bankruptcy scheme, restriction of shareholders’ rights in the scheme procedure leads 
to transfer of value from the shareholders to the creditors, according to how they rank in respect of 



each other; (iv) a more stringent valuation of collateral makes value available for distribution in 
accordance with – in principle – the ranking of claims; this does, however, involve a radical change of 
the system of security rights; (v) subordination of shareholder loans redistributes value from the 
shareholders to the ordinary creditors or – to the extent that security rights are dismantled – the 
creditors in the next highest rank. 


