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Summary 

Motivation  

In response to the legislative proposal on the revision of the regulation of multi-stage concurrence in 

criminal cases, the Council for the Judiciary (in Dutch: de Raad voor de rechtspraak) and also politicians have 

drawn attention to the financial capacity of citizens. Under the new law, unlimited cumulation of fines will be 

possible in case of multiple concurrence. Such accumulation can in practice lead to disproportionately 

severe punishment. Scientists have therefore made suggestions to include concrete tools for assessing the 

financial capacity in a ‘LOVS orientation point’ for multiple concurrence. The aim of the multi-act 

concurrence regulation could thus be more respected: a proportionate punishment. 

 

The Council for the Judiciary has adopted the aforementioned suggestion in its advice on the new law, but 

noted that such orientation points can only be addressed if ‘the ability to pay principle’ (in Dutch: 

draagkrachtbeginsel) is first worked out in more detail. The Council has therefore advised not only to look 

into how the ability to pay principle is applied in current legal practice, but also to propose alternative ways 

of taking the ability to pay principle into account. 

 

In order to provide clarity about the application of the ability to pay principle in the practice of sentencing, 

and to identify opportunities for improvement on this point, the Scientific Research and Documentation 

Centre (WODC) of the Ministry of Justice & Security has asked DSP-groep to research this.  

This summary presents the results of the study. 

 

Approach 

The following research question was central to the research: 

 

How can  (Article 24 Criminal Code) be elaborated in concrete terms so that judges can take into 

account the proportionality of the sentence in relation to the financial capacity of the suspect when 

imposing (cumulative) fines? 

 

Work was done in phases to answer this question. First, the background and meaning of the ability to pay 

principle was described on the basis of legislation, parliamentary history, court decisions and literature. 

Subsequently, a case law investigation was carried out on a selection of court rulings published  on 

rechtspraak.nl in which fines were imposed. Finally, interviews were held with nine members of the judiciary 

(judges and public prosecutors), five experts in the field of household finances (National Ombudsman, 

NIBUD, NVVK, SCP & SchuldInfo) and one scientist who is an expert in the field of the so-called ‘day-fine 

system’. 
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Guidance committee 

The study was supervised by an independent committee consisting of the following members: 

 Mrs. Dr. L.M. van der Knaap, Ministry of Justice and Security - Scientific Research and Documentation 

Center (WODC); 

 Mr. Drs. F.J.E. Krips LLM, Ministry of Justice and Security - Directorate of Legislation and Legal Affairs; 

 Mr. Dr. J.A.W. Lensing LLM, Arnhem-Leeuwarden Court of Appeal; 

 Mrs. Proff. Dr. P.M. Schuyt LLM, Leiden University - Faculty of Law - Chairman of the committee; 

 Mr. Drs M. F. Warnaar, National Institute for Budget Information (Nibud). 

 

Scope and Limitations of the Study 

A number of comments must be made on the results: 

 Within the study, the application of the ability to pay principle in the imposition of fines by the court 

was examined. However, most fines are imposed by the Public Prosecution Service (criminal orders). 

Although the ability to pay principle may also be involved, this application has not been looked into. 

 The case law research was conducted on cases published on rechtspraak.nl. However, not all cases 

are published on this website. In particular, court decisions of single judges are rarely published, while 

it is precisely they that are often the ones who impose fines. This means, among other things, that 

case law research cannot be used to make substantiated statements in a quantitative sense about 

the extent to which capacity to pay plays a role in sentencing. 

 The selection of judges was selective. A request has been made via the Legal Unity Committee of the 

Council for the Judiciary to all committee members (judges) to participate in an interview. Insofar as 

the member in question was unable to contribute to the interview himself, it was requested to 

forward the request to colleagues at the relevant court. The respondents who volunteered in this way 

seemed to have an above-average interest in the subject and to take above-average into account the 

ability to pay principle in sentencing. These respondents therefore do not appear to be fully 

representative of the entire group of judges. 

 The selection of public prosecutors was also selective. For pragmatic reasons, all interviews were held 

within one public prosecutor's office. 

 

The above comments raise the question to what extent the results of the study can be generalized for the 

entire sentencing practice. No definitive answer can be given to this. At the same time, it is striking that the 

results of the various research methods are highly consistent. In other words: the interviewees constantly 

paint the same picture of the performance practice. Moreover, this picture is largely in agreement with the 

results of the case law research and the literature review. Despite the aforementioned limitations, this 

mutual validation of research results provides an indication that the research nevertheless provides a good 

picture of the way in which the ability to pay principle is applied in sentencing throughout the case law. 
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Legal framework 

The study focused on the application of the ‘ability to pay principle’ in the imposition of fines by the court. 

This section therefore briefly discusses the framework that the law gives to the concepts of ‘the ability to 

pay principle’ and ‘fine’. 

 

Fine 

A  judge who wants to impose a fine has a lot of freedom to determine the amount. When a suspect is 

convicted for only one offense, the judge is only bound by the rule that the amount of the fine must not be 

less than the legal minimum of € 3 and not exceed the maximum sentence for the relevant offense 

determined. When a suspect is convicted of more than one crime, there is a concurrence. Various forms are 

distinguished from this, but for this study only a multiple concurrence is relevant. Multiple concurrence is  

when a suspect can be accused of more than one crime for which a sentence can be imposed. In case of 

multiple concurrence, the starting point is that similar main sentences may be added together. The law does 

not restrict the accumulation of fines, so that the fine imposed may be as high as the accumulated 

individual fines. If a court considers the maximum fines for the charges to be appropriate in principle, but 

the suspect is unable to pay them, the court may decide to impose a lower fine, so that the concurrence 

does not result in disproportionate punishment. 

 

The ability to pay principle 

The Criminal Code refers in Article 24 to the ability to pay principle as follows: 

“When setting the fine, the suspect's financial capacity is taken into account to the extent 

necessary with a view to appropriate punishment of the suspect without disproportionately 

affecting his income and assets.” 

 

Neither the law nor the parliamentary debate sets out what exactly is meant by "capacity". Within this study, 

in line with implementation practice, a working definition was used in which ability to pay is understood as 

“the suspect's ability to pay a fine of a certain amount in one go”. The ability to pay principle is referred to as 

a principle and not as a rule of law. The actual influence of the principle on decision-making also depends on 

other principles and interests. Therefore, the suspect's ability to pay cannot in itself lead to a specific 

sentencing. Financial capacity is one of the factors that the judge takes into account when determining the 

sentence. 

 

In general, it can be said that punishments imposed affect one person more severely than another because 

of the personal circumstances. The parliamentary discussion of the bill in which article 24 of the Criminal 

Code was introduced, shows that the rationale of the ability to pay principle is related to the purposes with 

which the punishment is to take place, in particular retaliation and special prevention. Retaliation involves 

adding distress to the convicted person in retaliation for his criminal behaviour. Special prevention occurs 
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when the convicted person is prevented from committing the same criminal behaviour again by the 

imposition of the sentence. In line with these penal objectives, the legislator aims at double proportionality 

with the ability to pay principle. In the first place, there must be crime proportionality: the fine must 

constitute an appropriate punishment for the offense. Second, the fine must be proportionate to the 

suspect's financial position. 

 

Parliamentary history shows that the ability to pay principle can have a moderating or increasing influence 

on the amount of the fine. According to the legislator, if the financial capacity is limited, the fine is only 

adjusted downwards in special cases. This has to do with the legislator's premise that an appropriate fine for 

a criminal offense - regardless of the ability to pay - is the minimum fine that can be paid by anyone. At the 

time, the legislator therefore mainly saw scope for adjusting the amount of the fine upwards. Parliamentary 

history does not show how the financial capacity should be calculated. Nor is it clear how the determination 

of the punishment should take into account the ability to pay once determined. 

 

Results    

Research into the ability to pay principle at the hearing 

The study shows that the ability to pay principle is used in different ways by judges in sentencing. Although 

ability to pay is regularly discussed in court, in the one case it is only found that there are no indications that 

the suspect is not sufficiently financially able, while in the other case the court actually investigates further 

into the ability to pay. The way in which this research is conducted also varies widely. Sometimes the judge 

makes use of formal sources such as the social interrogation in the police report or pay slips, while in other 

cases the judge makes an assessment based on, for example, the vehicle that the suspect owns, the address 

where someone lives or the clothing that someone is wearing. In most cases, however, the most important 

source of information is the statement that the suspect himself makes about his ability to pay. These 

statements are seldom checked for accuracy by the court. 

 

The way in which the judge takes into account the suspect's financial capacity 

The financial capacity investigation at the hearing may lead to the conclusion that the suspect has too little 

financial capacity to pay the fine (in one go). Or that the suspect has an above-average financial capacity. 

These findings do not always lead to an adjustment of the sentence. And insofar as the ability to pay is taken 

into account in the sentencing, this is not done in the first instance by moderating or increasing the amount 

of the fine. 

 

The starting point for the sentencing is formed by the ‘LOVS orientation point’. When a fine is mentioned 

therein, this is the starting point for determining the amount of the fine. In cases of limited financial means, 

it is often first investigated whether payments can be made in instalments or whether a community service 

order can be imposed instead of a fine. The mode of punishment is also regularly adjusted by imposing the 
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fine in whole or in part conditionally. Only in the last instance is punishment applied or no fine imposed 

because of insufficient financial capacity. 

 

Increasing a fine due to above-average ample financial capacity hardly occurs. In the case of an above-

average financial capacity, judges sometimes choose alternative sanctions such as community service 

orders or temporary disqualification from driving (in case of a traffic offense). 

 

The study shows that the ability to pay in multiple acts of concurrence plays no other role than when 

someone is convicted of one offense. Incidentally, it also appears that in the event of multi concurrence, 

judges do not in any case accumulate unlimited fines and - bearing in mind the proportionality principle - 

grant a 'penalty reduction'. But that discount has nothing to do with the financial capacity as such. 

 

Bottlenecks in implementation practice 

The study has revealed a number of bottlenecks in implementation practice: 

1 The ability to pay does not seem to be looked at in every case in which a fine is imposed. This 

arbitrariness creates a risk of legal inequality. 

2 Judges and public prosecutors do not have verifiable data on which the financial position of the 

suspect can be based objectively. The basis for determining the ability to pay is therefore subjective 

and differs per case.  

3 Judges and prosecutors do not have a generally accepted method of determining the ability to pay. 

The extent to which and the way in which the ability to pay is subsequently taken into account in the 

sentencing also varies widely between judges. This arbitrariness creates a risk of legal inequality. 

4 Contrary to what was envisaged by the legislator at the time, suspects with a high financial capacity 

hardly receive higher fines than the standard fines. Because wealthy suspects "feel" less of the fine 

than the average suspect, the question is whether the punitive objectives of retaliation and special 

prevention are sufficiently realized for this category of suspects. 

5 It should also be noted that the imposition of standard fines is not based on the minimum financial 

capacity, as the law intended, but on average financial capacity. This raises the question of whether 

the fines for suspects with limited financial resources are not disproportionately high. 

6 The aforementioned bottlenecks apply both to a conviction for one criminal offense and to 

convictions involving multiple acts of concurrence.  

 

Alternative application of the ability to pay principle 

The practice of the application of the ability to pay principle to fines shows arbitrariness, with the associated 

risk of legal inequality. Within the study, it has therefore been argued for either in future to refrain from 

further application of the ability to pay principle when imposing fines, or systematise and objectify the 

application of the ability to pay principle. Because the punitive goals of "retaliation" and "special prevention" 

can be better achieved when the ability to pay principle is taken into account in the sentencing, the study 
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looked into alternatives to the current practice. To this end, it was first looked at how capacity can be 

measured objectively and then methods used to systematically use capacity in sentencing. 

 

Objective method for determining financial capacity 

Financial capacity, according to household finance experts, can be equated with the difference between 

income and necessary expenses for living. This difference can be regarded as the payment capacity. The 

judiciary can systematically calculate this payment capacity in various ways. Because judges and experts 

require the calculation to be simple and objective and that the suspect should not be responsible for 

providing the necessary information, at least two calculation methods can be considered. 

 

The first concerns the attachment-exempt rate method (in Dutch: beslagvrije-voet methode). The 

attachment-exempt rate - as further described in Article 457d of the Code of Civil Procedure - applies as the 

subsistence minimum. Anything that exceeds the attachment-free rate in terms of income is subject to 

recovery and can be regarded as the ability to pay (payment capacity) of the suspect. 

 

The second is the ‘amount to be left free method’ (In Dutch: vrij-te-laten-bedrag method, vtlb). The vtlb - as 

further described in Article 295 of the Bankruptcy Act - is based on the attachment-exempt rate, but 

increases this amount by a nominal amount that is made up of a number of personal cost items that may be 

relevant to a greater or lesser extent. As with the attachment-exempt rate, the ability to pay can be equated 

to the difference between the net income and the vtlb. 

 

Of both calculation methods, the attachment-exempt method is the preferred method, because its 

calculation method is simpler and can also be carried out fully automatically. This therefore produces the 

least work for the judiciary. For the attachment-exempt rate method, it could be considered to allow judges 

to use the national bailiff's tool that is still under development. This tool is expected to be available on  

1 January 2021 and will determine the amount of the attachment-exempt rate based on standardized and 

government-controlled data. One of the data sources that is used for the calculation within this tool is the 

administration of the UWV that also includes the income data of most Dutch people. This tool could be 

expanded with a separate capacity module. In this module, the income data from the policy administration 

is processed so that the ability to pay (payment capacity) can be automatically calculated by deducting the 

attachment-exempt rate from the income. This option requires some technical and legal elaboration which 

this has not been included in this study. 
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Systematic method for applying financial capacity in the determination of 

punishment 

Once the ability to pay has been determined objectively, it is then important to take this into account in a 

systematic and objective manner when determining the sentence. Various options are conceivable for this. 

Two of these have been developed as a line of thought within this research. 

 

Capacity within the current system 

The first line of thought is based on the current system of sentencing. In this context, this means that the 

judge first determines what, in view of the circumstances and applicable orientation points, is an appropriate 

punishment for the proven criminal offense and - insofar as a fine is eligible - determines whether the 

suspect is capable of paying this fine (in one go). If that is not the case, the amount of the fine can be 

adjusted. If the suspect has above average financial means, the fine will be increased. In order to avoid as 

much discussion at the hearing as possible, suspects can be classified into capacity categories (e.g. low, 

medium and high) on the basis of the aforementioned calculation method and a fine adjustment factor can 

be used per category (e.g. 0.5, 1 and 2). The final amount of the fine can then be determined simply and 

without much discussion on a case-by-case basis. 

 

Capacity within a day-fine system 

The second line of thought concerns the day-fine system. The day-fine system also takes into account the 

ability to pay principle, but does so in a completely different way. Where, in Dutch case law, the primary 

consideration is whether the fine, which is appropriate in view of the guidelines and circumstances, can be 

paid by the suspect, within the day-fine system the appropriate punishment is (partly) determined on the 

basis of the ability to pay itself. 

 

In short, the system means that two factors are taken into account when determining the amount of the 

fine. First, a crime-related factor that depends on the seriousness of the offense and personal 

circumstances, such as the degree to which the offender can be blamed and recidivism. This factor is 

expressed in penalty units, which are also referred to as "(penalty) days". The more serious the offense and 

the greater the accusation that is made, the greater the number of days the offender will have to “feel” the 

fine. These fine units are completely independent of the suspect's ability to pay.  

The second factor is completely dependent on the person's ability to pay. The amount of the fine is then 

calculated by multiplying the number of days of the fine by this capacity-dependent factor. This calculation 

method guarantees that both the fine can be paid and that the fine is proportional to the amount of the 

suspect's income. With this fine system, the addition of suffering and the special prevention will be 

approximately the same for all income groups, which means that there is more proportionality and the 

punishment goals can be achieved more effectively than in the current situation. 
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To conclude 

The Council for the Judiciary has advised researching not only how the ability to pay principle is applied in 

current legal practice, but also in which alternative ways this could be done. This advice is understandable 

against the background of current legal practice: the way in which the ability to pay principle is currently 

applied in sentencing is arbitrary and thus creates a risk of legal inequality. Because the systematic and 

objective application of the ability to pay principle in sentencing can make an effective contribution to the 

realization of the criminal objectives, it is desirable that resources play a more prominent role in criminal law. 

The research shows that there are promising schools of thought for this. It is up to policymakers and 

politicians to pick up the gauntlet and give substance to the elaboration of these directions. When that 

happens, we recommend not only focusing on the imposition of fines by criminal courts, but broadening it 

to include the ability to pay principle in the imposition of all financial sanctions, both criminal and 

administrative. 
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DSP-groep is een onafhankelijk bureau voor onderzoek, advies en 

management, gevestigd aan de IJ-oevers in Amsterdam. Sinds de oprichting 

van het bureau in 1984 werken wij veelvuldig in opdracht van de overheid 

(ministeries, provincies en gemeenten), maar ook voor maatschappelijke 

organisaties op landelijk, regionaal of lokaal niveau. Het bureau bestaat uit 

40 medewerkers en een groot aantal freelancers. 

 

Dienstverlening 

Onze inzet is vooral gericht op het ondersteunen van opdrachtgevers bij 

het aanpakken van complexe beleidsvraagstukken binnen de samenleving. 

We richten ons daarbij met name op de sociale, ruimtelijke of bestuurlijke 

kanten van zo’n vraagstuk. In dit kader kunnen we bijvoorbeeld een 

onderzoek doen, een registratie- of monitorsysteem ontwikkelen, een 

advies uitbrengen, een beleidsvisie voorbereiden, een plan toetsen of 

(tijdelijk) het management van een project of organisatie voeren.  

 

Expertise  

Onze focus richt zich met name op de sociale, ruimtelijke of bestuurlijke 

kanten van een vraagstuk. Wij hebben o.a. expertise op het gebied van 

transitie in het sociaal domein, kwetsbare groepen in de samenleving, 

openbare orde & veiligheid, wonen, jeugd, sport & cultuur.  

 

Meer weten?  

Neem vrijblijvend contact met ons op voor meer informatie of om 

een afspraak te maken. Bezoek onze website www.dsp-groep.nl 

voor onze projecten, publicaties en opdrachtgevers. 

 

 

 

 

 

 

 

 

 


