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New sanctioning options

In maart 1998 werd in Canada de conferentie 'Beyond Prisons' gehouden. In deze laatste aflevering van het
Europese tijdschrift van het WODC zijn onder andere enkele bijdragen aan dit congres gepubliceerd. Er
worden diverse pogingen besproken om voor, tijdens, in plaats van of na detentie een zinvolle interventie te
introduceren. Het gaat achtereenvolgens om de volgende artikelen.

Josine Junger-Tas beschrijft recente tendensen in het Nederlandse strafbeleid. Het artikel behandelt
zowel het volwassenen strafrecht als het jeugdsanctiebeleid. Het geeft een overzicht van het Nederlandse
sanctiebeleid, de veranderende manieren van hechtenis en de groeiende invloed van alternatieve straffen op
sanctionering. Daarbij staat zij tevens uitgebreid stil bij de nieuwe penitentiaire programma's. De toename in
detentiejaren moet volgens de auteur vooral verklaard worden uit de tendens om strengere straffen op te leggen.
Junger-Tas verwacht dat de toename in aantal gevangenisstraffen en hoogte van de strafmaat zal doorzetten.

Ivo Aertsen en Tony Peters beschrijven nieuw sanctiebeleid in België, in het bijzonder de
ontwikkelingen die onder de noemer 'restorativejustice' zijn ontwikkeld. In 1991 werden experimenten gestart,
die tot doel hadden een alternatief te creëren voor gevangenisstraffen. Een dialoog tussen het slachtoffer en de
dader werd gestimuleerd met behulp van een onderhandelaar. In 1994 werden deze experimenten tot beleid
gemaakt. Herstel, schadeloosstelling en verzoening zouden de belangrijkste waarden van de strafrechtelijke
interventie moeten worden, volgens de auteurs. Zelfs met veroordeelde daders worden bemiddelingspogingen
ondernomen.

Judge F.M. W. McElrea informeert over het Nieuw-Zeelandse model van familiegroepsconferenties

(FCGs). Het is geïnspireerd op de rechtssystemen van de oorspronkelijke bewoners, Een delict wordt gezien als
inbreuk op de gemeenschap en dient als zodanig hersteld te worden. Dit model van herstellende rechtspraak

werd in 1989 geïntroduceerd in het jeugdstrafrecht. Sindsdien is het de hoeksteen van het systeem geworden.

Het model is geïntegreerd in een wettelijk kader, onder toezicht van de rechtbanken en toepasbaar op alle jonge
overtreders in Nieuw-Zeeland. Het wordt nu op vrijwillige basis op kleine schaal toegepast bij volwassenen.
Ecu bciaugiijk icsuitaat van dit rodel is een consequce e ..fr•.a._- jengc e.. a.. „,..• airrch ingen.

Alan W. Geschied enAlison Cunningham beschrijven de zogenaamde multisystematische therapie-
benadering. Ze beschrijven de implementatie van deze benadering in Ontario, Canada, bij jongeren die in
aanmerking zouden komen voor gevangenisstraf vanwege de ernst van of de volharding in hun criminele
gedrag. Studies van de empirische literatuur geven aan dat de multisystematische therapie een
kostenbesparende, geïndividualiseerde en een op de samenleving gebaseerd alternatief voor gevangenisstraf is.
Bovendien is sprake van een verminderd recidivisme bij jongeren met een verhoogd risico.

De twee laatste artikelen komen uit Hongarije en de Tsjechische Republiek. In deze

postcommunistische landen zijn alternatieve straffen nog nauwelijks ontwikkeld. De toename van de misdaad
en het tekort aan financiële middelen maken dat de implementatie van alternatieve straffen onder druk staat.

Klára Kerezsi berekende de kosten van uitvoering van proeftijd en dienstverleningsstraffen in Hongarije. De
alternatieven zijn zeer kostenbesparend vergeleken met andere sancties. Jana Válková zet in een kort artikel

vraagtekens bij de mogelijkheid om dienstverleningssancties in posttotalitaire landen te implementeren. De

auteur bespeurt bij mensen in deze landen een verlangen naar paternalistische zorg door de staat. Bovendien

heeft bijvoorbeeld de Tsjechische Republiek geen traditie van vrijwilligerswerk en zijn het publiek en de
instituties niet voorbereid op de introductie van alternatieve straffen. Válková waarschuwt ervoor dat

alternatieve sancties zonder een achterliggende systematische benadering contraproductief zullen werken.

In het deel 'Current Issues' wederom enkele reacties op het Britse White Paper No More Excuses.
Tevens wordt een summary gepresenteerd van een rapport aan de Franse minister-president over hetzelfde
onderwerp. Ook is opgenomen een scherpe reactie (van WODC'er Catrien Bijleveld) op het artikel over
huiselijk geweld dat in het eerste nummer van dit jaar verscheen. De auteur plaats enkele methodologische
kanttekeningen/vraagtekens bij de dramatische resultaten van dit onderzoek.

CRIMaviiAKRSppIpi.98
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In this issue, several new sanctioning options `beyond prison' are discussed. Several
papers that were presented at the Conference `Beyond Prisons', which was held in
Canada in March 1998, are published in this issue in revised form. A few other
articles have been added in order to give a comprehensive and interesting picture of
some recent developments in sentencing policy and some really innovative
alternatives to custody.



Aims and scope.The European Journal on Criminal Policy and Research is a platform
for discussion and information exchange on the crime problem in Europe. Every issue
concentraten on one centra] topic in the criminal field, incorporating different angles and
perspectives. The editorial policy is on an invitational basis. The journal is at the same time

policy-based and scientific; it is both informative and plural in its approach. The joumal
is of interest to researchers, policymakers and other parties that are involved in the crime

problem in Europe. The European Journal on Criminal Policy and Research is published
by Kluwer Academic Publishers in co-operation with the Research and Documentation
Centre (WODC) of the Ministry of Justice. The joumal has an editorial policy independent
from the Ministry.

Photocopying.In the USA: This journal is registered at the Copyright Clearance Center,
Inc., 222 Rosewood Drive, Danvers, MA 01923.
Authorisation to photocopy items for interral or personal use, or the interral or personal
use of specific clients, is granted by Kluwer Academic Publishers for users registered with
the Copyright Clearance Center (CCC) Transactional Reporting Service, provided that the
fee of USD 12.00 per copy is paid directly to CCC. For those organisations that have been
granted a photocopy licence by CCC, a separate system of payment has been arranged. The
fee code for users of the Transactional Reporting Service is 0928-1371/98 USD 16.00.
Authorisation does not extend to other kinds of copying, such as that for genera] distribution,
for advertising or promotional purposes, for creating new collective works, or for resale.
In the rest of the world: Permission to photocopy must be obtained from the copyright
owner. Please apply to Kluwer Academic Publishers, P.O. Box 17, 3300 AA Dordrecht,
The Netherlands.

The European Journal on Criminal Policy and Research is published quarterly.
Subscription price (1999, 1 volume of 4 issues): for institutions NLG 450,00/USD 225.00

(postage and handling included); for individuals NLG 150,00/USD 75.00
(postage and handling included). Published by Kluwer Academic Publishers,

Spuiboulevard 50, P.O. Box 17, 3300 AA Dordrecht, The Netherlands
and 101 Philip Drive, Norwell, MA 02061, USA.

Printed on acid free paper



EDITORIAL

In several previous editions this journal has focused its áttention on the
increasing rates of incarceration in Europe and North America and the
problems ofovercrowded prisons. In addition, the journal has covered topics
as the re-integration of ex-offenders and non-custodial sentencing. In other,
words, the journal plays - among other things - a role in the theoretical and
political debate on criminal law enforcement. In this issue several new
sanctioning options `beyond prison' are discussed. Several papers that were
presented at the Conference `Beyond Prisons', which was held in Canada
in March 1998, are published in this issue in revised form. A few other
articles have been added in order to present a comprehensive and interesting
picture of some recent developments in sentencing policy and some really
innovative alternatives to custody.

Josine Junger-Tas describes and analyses recent trends in sentencing
policy in the Netherlands. The article considers both the adult and the juvenile
(criminal) justice system. Sentencing policy in the Netherlands is following
a general pattern prevalent in Europe and the US. The article gives an
overview of the Dutch sentencing system, the changing patterns in
imprisonment and the growing impact of alternative sanctions in sentencing.
The rise in the rate of years spent in detention must, according to the
author, be explained by the tendency of judges to impose more severe
sentences. Junger-Tas expects that the increase in the number of persons
sentenced to prison and the length of sentences will continue. She also thinks
that community sanctions will acquire an increasingly retributive character.
A punitive and retributive system has been firmly rooted - also in Dutch
society.

IvoAertsen and Tony Peters report on new sentencing policies in Belgium,
more specifically on mediation. In 1991 experiments were initiated, which
were intended to create an alternative to prison sentences. A dialogue
between the victim and the offerader was stimulated using the services of a
mediator. In 1994 these experiments became firm policy with parliamentary
agreement on the `law holding the regulation of a procedure for mediation
in penal matters'. The law legitimates the conversion of a conviction to a
reparation order, a treatment programme, a training programme or a
community sanction. The authors evaluate the impact of this law on the
practice of mediation. In addition they report on a `mediation for redress'
project in Leuven in penitentiary settings. Reparation, redress and

40 European Journal on Crmminal Policy and Research 6: 475-477, 1998.



476 EDITORIAL

reconciliation should become core values of penal intervention - according
to the authors.

Judge F W.M. McElrea informs us about the New Zealand model of
family group conferences (FGCs). This model of restorative justice was
introduced in 1989 in the Youth Justice system. Since then it has become
the `foundation stone' of the system. A significant feature of the model is
that it is integrated in a statutory framework supervised by the courts and
applicable to all young offenders throughout New Zealand. FGCs are used
as a diversionary technique, both at the pre-adjudication stage and at a (post-
adjudication) pre-sentencing stage. In addition this type of model is now
being applied in a voluntary way but on a small scale with adults. A significant
feature of the FGC model is its greater use of community-based solutions
with a consequent reduction in the number of young persons in state
institutions.

Alan W. Leschied and Alison Cunningham report on the so-called
Multisystemic Therapy Approach in Canada. They describe the imple-
mentation of random trials in Ontario, Canada, of a community-based,
therapeutic intervention for youths who were candidates for custodial
sentences because of the severity or persistence of their criminal behaviour.
Many recognise the need to reduce custody terms. The realisation of that
goal requires the creation of community-based programmes whichjudges
believe will not put the public at risk. Reviews of the empirical literature
indicate that Multisystemic Therapy could be a cost-effective, individualised,
community-based alternative to custody that reduces long and short-term
recidivism of high-risk youths.

The last two articles are from Hungary and the Czech Republic. In these
post-communist countries alternative sanctions are at an embryonic stage.
However, the rise of crime and the shortage of financial means put the
implementation of alternative sanctions under pressure.

Klára Kerezsi calculated the specific costs of executing probation and
community service orders in Hungary. In Hungary, the probation service is
under the supervision of the judicial system, therefore, it does not have a
separate budget. The author calculated the costs of alternative sanctions in
several steps. These altematives are very cost-effective compared to other
sanctions. However, fines are collected and utilised by the courts. This
implies that judicial sanctioning practice may be determined not only by penal
law but also by financial considerations. The author claims that this casts a
different light on recent punishment practices under which imprisonment (and
its non-suspended form, in particular) has been increasingly replaced by fines
rather than by community sanctions.
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Ina brief article Jana Válková questions the implementation of community
sanctions and measures in some post-totalitarian countries like the Czech
Republic. Among the peoples in these countries the author signals a desire
for paternalistic care by the state. The Czech Republic has for example no
tradition of voluntary work, which, according to the author, is necessary to
implement community sanctions. Furthermore, the public and the institutions
are not prepared for the introduction of non-custodial sanctions. They must
be informed about the aims and purposes, the advantages and benefits, and
be better organised to implement them. Válková also thinks that it lacks an
explicit specification of the legai status; are alternative sanctions to be
considered as a penal sanction or as a way of rehabilitation for offenders?
She warns that without a systematic approach for the implementation of
alternative sanctions contra-productive effects might occur.

In the Current Issues section further comments are published on the British
White Paper onjuvenile crime and justiceNo More Excuses. In this section,
a summary of a report to the French Prime Minister on the same problem
is also published. In addition a very strong comment is made on an article
on domestic violence, which was published in Vol. 6, No. 1. The author puts
several methodological question marks over the dramatic results of this survey
research.

J. C.J.B.



JOSINE JUNGER-TAS

RECENT TRENDS IN SENTENCING POLICIES IN THE
NETHERLANDS

ABSTRACT. This article considers sentencing in the Netherlands and in particular the changes
that have been introduced since the 1980s, both in the adult and in the juvenile justice system.
Several questions will be treated in the article. Sentencing in the Netherlands in the last two
decades is analysed and some explanations for the changing trends are presented. Results
indicate that the Netherlands is following a general pattem, prevalent in Europe and the US, of
more punitive and repressive punishment. Also, the extent to which new sentencing options,
such as community sanctions have made a difference to the upward trend in imprisonment,
will be analysed. In an effort to reduce the costs of the system new policies are being developed,
introducing both `front door' and `back door' varieties in sentencing. These will lead to some
important and radical changes in the criminal justice system.

KEY WORDS: community sanctions, criminal justice, juvenile justice, prison, sentencing

This article considers sentencing in the Netherlands and in particular the
changes that have been introduced since the 1980s, both in the adult and in
the juvenile justice system. Several questions will be treated in the article.
Sentencing in the Netherlands in the last two decades is analysed and some
explanations for the changing trends are presented. Results indicate that the
Netherlands is following a general pattern, prevalent in Europe and the US,
of more punitive and repressive punishment. Also, the extent to which new
sentencing options, such as community sanctions, have made a difference to
the upward trend in imprisonment, will be analysed. In an effort to reduce
the costs of the system new policies are being developed, introducing both
`front door' and `back door' varieties in sentencing. These will lead to some
important and radical changes in the criminal justice system.

All through the article comparisons are made between the adult criminal
justice system and the juvenile justice system. Do the trends in juvenile justice
differ from those in the criminal justice system? To what extent have both
systems influenced each other, and do more punitive and repressive attitudes
in criminal justice affect sentencing policies in juvenile justice? In this respect
it should be recalled that the main characteristic distinguishing the two
systems is the - at least professed - more educative orientation ofjuvenile
justice. This aspect has been explicitly emphasised in the UN Beijing rules
and in the Council of Europe's Recommendation (No. R(87) 20) stating in
its Preamble "[...] [y]oung people are developing beings and in consequence

40 European Journal on Criminal Policy and Research 6: 479-505, 1998.
© 1998 Kluwer Academic Publishers. Printed in the Netherlands.



480 JOSINE JUNGER-TAS

all measures taken in their respect should have an educational character.;
[...] social reactions to juvenile delinquency should take account of the
personality and specific needs of minors [...]" However, my conclusion
is that despite educational theories and much rhetoric, in reality both systems
function as two communicating vessels and are strongly influenced by
general processes and social change in society.

The first section of the article will give a brief overview of the Dutch
sentencing system and the way it operates both in adult and juvenile cases.
The second section presents a more detailed picture of the changing patterns
in imprisonment and institutionalisation in the Netherlands since the 1980s,
while the third section discusses the growing impact of alternative sanctions
in sentencing. The fourth section presents some explanations for the
sentencing trends that have been shown in the article, and the fifth section
describes what might be called the emergence of a new and rather different
sentencing system from that which has been known so far. The last section
discusses the findings and draws some conclusions with respect to several
problems that threaten the implementation of the new sentencing-options
and discusses sentencing trends that might be expected in the future.

THE DUTCH SENTENCING SYSTEM

Dutch sentencing is essentially a distributive system: at every level of the
system the authorities may take sentencing decisions. For example, the police
have sentencing powers although these are supervised by the prosecutor and
of a limited nature. As is the case in many countries the police are authorised
to offer a fine - in the form of a transaction - in the case of non-serious
traffic violations, such as not observing traffic rules or speeding. By agreeing
to pay the fine the offender pleads guilty and the case will be dismissed.
Considering the mass of traffic violations this procedure has been introduced
for reasons of expediency. In juvenile justice the police may send young
people to a diversion programme in cases of petty offences, such as
vandalism, shoplifting and non-serious violence. The diversion programme
includes four to eight hours conununity service as well as compensation to
the victim. The legai provision is an informal conditional dismissal: if the
juvenile satisfies the requirements, the police will drop the case; if not they
will refer the case to the prosecutor. These programmes are now in place
over the whole country with the explicit objective to mete out mild and
immediate punishment in cases that some 20 years ago were dealt with by
a simple dismissal. The Prosecutors-General have issued guidelines
specifying the offences where such action may be taken by the police.
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The key figure in the Dutch system, however, is the public prosecutor,
who has very extensive powers in dealing with penal cases. The position of
the public prosecutor is somewhat ambiguous. He is not elected but appointed
by the Minister of Justice, but contrary to the independentjudge he can be
fired and in fact he is placed in a certain hierarchy for which the Minister
of Justice has final responsibility. Thus he may be characterised as both a
magistrate and a civil servant. It is clear that this ambiguity sometimes leads
to conflicting views on his position between the Minister of Justice and the
prosecutors.

Essentially the prosecutor is responsible for all investigating activities of
the police. He is also prosecuting and dealing with a growing number of
different types of penal cases. If he refers the case to court, he is responsible
for the indictment and has the power to demand a specific penalty during
the trial. Since the 1980s prosecutors have been subjected to growing
pressures from government and from the general public, who demand greater
efficiency and harsher penalties for criminals. In addition to the prosecutor's
role as magistrate within the legal system, emphasis is now placed on
instrumental aspects, that is his responsibility for efficient and expedient
procedures, as well as on his policy responsibility for investigating practices
of the police.

An important prosecuting tool is theprinciple ofexpediency, that is the
power the prosecutor has to dismiss a case when prosecution is not in the
public interest or is not required by public order. Both in juvenile and adult
cases the prosecutor may decide to drop the case with or without any
notification. With respect to juveniles he may hear the juvenile in his office
and he may impose a conditional dismissal, the conditions being an apology
to the victim, payment of compensation, performance of community service
up to a maximum of 40 hours or an educative sanction.

Where adults are concerned the prosecutor may impose fines for more
serious offences than the police are allowed to do. In 1983 that power was
greatly extended and the prosecutor may now offer a transaction by fine in
cases for which a maximum penalty of six years imprisonment exists. This
change was introduced to improve the system's efficiency, as the growing
volume of cases was blocking the system.

The principle of expediency, being based on such vague notions as `the
public interest' and `public order', gives the prosecutor considerable povers
to deal quickly with a host of offences he considers as not so serious. For
example, up to 1980 about three quarters of all officially recorded offences
were dealt with by either a technical dismissal, based on a lack of evidence,
or by a policy dismissal, based on the discretionary power of the prosecutor.
In 1983, 15,000 of a total of 40,000 cases of vandalism and simple theft
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were dropped without any condition on the basis of `dismiss, unless [...]'.
In the 1980s prompted by the increased volume of recorded cases as well
as by a radical change in views on crime and punishment, the basis of the
expediency principle was changed into `do not dismiss, unless [...]'. This
had far-reaching consequences: the number of cases where the charges were
simply dropped declined drastically whereas the number of transactions
increased considerably.

As far as the powers of the judge are concerned, up to the 1980s the main
sanctions at his disposal were the suspended sentence, with or without
conditions, supervised by a probation worker, the fine, or an unconditional
prison sentence. Efforts to reduce prison sentences have been deployed since
the nineteenth century. For example the first altemative to prison, the fine,
was introduced in Dutch penal law in 1886, initially only for petty crimes
but later, in 1925, also for more serious offences. The Financial Penalties
,4ct, dating from 1983, allows judges to dispose of practically all offences
with a fine. Of course ifjudges consider that the crime is particularly repulsive
(violent sex crimes), that the breach of the legal order is too serious or that
public feelings of justice have been seriously offended, a fine will not be
considered a realistic option. The possibilities of early release were expanded
in 1916 and suspended sentences or probation were adopted in 1916. In
addition the extensive Criminal P,rocedural Code, introduced in 1926,
offered considerable legal safeguards for defendants and helped to create a
pretty mild penal climate that was maintained until the 1980s. Table 1 gives
some insight into the shifts in sentencing policies since the last century.

Of course the comparison between these years is far from perfect because
the transaction did not exist in 1880 and 1910. However, Table 1 does clearly
show the shift away from dealing with defendants in court towards out-of-

TABLE 1

Decisions by prosecutor and judge on criminal defendants in the court-district Amsterdam
in three selected years in percentages.

Decision 1880 1910 1989
N = 963 N = 606 N = 9,942

Decision by prosecutor (transaction) 36 39 56
Decision in court by a judge 63 55 38
Other (acquittal, joinders) 1 6 6
Total 100 100 100

Source: van Ruller and Faber (1995, p. 67).
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court settlements by the prosecutor, who has taken over some of the judge's
powers and competence. In 1990 a transaction offer was allowed in cases of
drunk driving, hit and run offences, simple and aggravated theft, simple assault
and vandalism. This process is still continuing. For example, in addition to the
financial transaction, the new Juvenile Justice Law 1995, which laid down
the rules for imposing community sanctions, gives the prosecutor the power
to offer a transaction to the defendant in the form of 40 hours of community
service or a training order. The commission that introduced community
service in adult penal practice in 1981 proposed that the same possibility
should be available in the case of adults but the fierce opposition ofjudges
has prevented this from being adopted in parliament. In the new bill on
community sanctions (so-called `taakstraffen') the government submits this
proposal again for adoption, in an effort to increase the use of altematives.

Because of the fact that the prosecutors' powers were enlarged in 1983
the workload ofjudges has changed. For example, between 1982 and 1990,
the number of traffic offences coming before the courts, which formed about
half of the judges' workload, were considerably reduced. Only the most
serious offences, those that have led to serious injuries or death, are dealt
with in court. However, the kind of cases that end up in court depend on a
number of conditions, including changes in the crime picture, changes in
prosecution policies and changes in public's opinion on the type ofbehaviour
it wants to see more severely punished. Table II presents some of the changes
that occurred between 1985 and 1995.

The prime consequence of changing sentencing patterns is the reduction
of court-sanctioned fines, because of the prosecutors' enlarged power in this
respect. A second consequence is the reduction of suspended prison
sentences. This is probably caused by a combination of factors, such as more

TABLE II

Sentencing in 1985 and 1995 in percentages.'

Sentences 1985 1995
N=82,712 N=98,901

Unconditional prison 24.5 27.5
Suspended sentences 29.5 13.5
Fines (unconditional) 65 46.5
Community service 11.5 14
Withdrawal driver's license 10.5 9

'Totals more than 100% because of sanction combinations.
Source: Grapendaal et al. (1997, p. 25).
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sentencing powers for the prosecutor, the increase of community service
and the increase of unconditional prison sentences. It is interesting to notice
some essential differences in sentencing patterns between adults and
juveniles (see Figure 1).

The largest difference concerns the imposition of community sanctions
('taakstraffen') by the judge. In 1994 community sanctions accounted for
only about 60% of all sanctions imposed onjuveniles, while they accounted
for 16% in adult criminal cases. One third of all adult sanctions consists of
(partly) unconditional prison, while placement in an institution is the verdict
in only 10% of juvenile cases. The difference in fines imposed has to do
with the fact that as fines are generally paid by parents, juvenile judges do
not consider them to be very effective sanctions.

adults

juveniles

Figure 1. Main dispositions in adult and juvenile cases in 1994.Al1 sentences are (partially)
unconditional. Source: Parliament (1995-1996, pp. 10-11).
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CHANGING PATTERNS IN THE DEPRIVATION OF LIBERTY

The Netherlands has long been known for its mild sanctioning climate in
general and for its low prison and institutionalisation rate in particular. As
the penal climate has been changing since about the 1980s it is interesting
to examine some of the processes that are taking place. Complete prison
statistics are available from 1837, while the annual number of entries into
penitentiary institutions have been recorded since 1900. l:ncluding all types
of inmates, that is prisoners, detainees awaiting trial, mentally disturbed
prisoners in special institutions and juveniles in state institutions, and taking
into account the size of the population aged 15-64, van Ruller and Beijers
(1995) calculated prison-rates since 1837 (see Figure 2).

Overall there is a clear and continuous reduction in prison sentences from
1837 to 1975, with some interruptions during two economie recessions and
the two world wars. Since 1975 the rates have been steadily increasing
with only a minor interruption in 1987. The authors expect the rates to
continue to rise for some time because of the considerable prison building
programme under way in the country. According to them this will lead to a
structural expansion of the number of offenders deprived of their liberty
and it makes a rapid decrease in imprisonment highly unlikely.
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Figure 2. Average daily population in all types of institutions per year and per 100,000
population aged 15-64, including prisons, jails (since 1846), state institutions for juveniles
(since 1883) and mental institutions (since 1929). Source: van Ruller and Beijers (1995,
p. 38).
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A number of factors contributed to the secular downward trend in
imprisonment between 1837 and 1975. While in the 1850s prison terras of
five years were considered to be long, in the 1970s and 1980s this was the
case for prison terras of over six months. It seems likely that people tended
to perceive ever shorter detention periods as harsh and as sufficient
retribution for the crime committed, in the same way as people's sensitivity
to pain and suffering has increased (van Ruller and Beijers 1995). This then
led to the reduction of prison terms, for example by early release - first as
a reward for good behaviour and later as a right by law - and to the
suspended sentence, the laffer being based on a threat of prison instead of
real prison. In addition, the prosecutors' powers allowed many cases to be
dealt with out of court. Even as recently as 1988, 87% of all minor infractions
and 64% of all crimes were dealt with by the police and the prosecutor.
Moreover, in contrast to was happening in other countries, the limitations
of prison capacity up to that time did not lead to prison overcrowding or to
putting two persons in one cell, hut it did lead to suspects being sent home
to wait for a vacancy, a situation that raised increasing unrest and protest.
At the beginring of the 1980s this helped to limit prison rates, but
unfortunately subsequently it led to a huge prison building programme.

Considering the changes in imprisonment in the years 1985-1995 the data
clearly show that the rising rates are due to an increase in the number of
prison sentences as well as to an increase in the length of terms served in
prison. Figures 3 and 4 show the overall increase in the number and length
of prison sentences.

Although, according to the data for 1994 and 1995, the average prison
term seemed to stabilise, the number ofprison sentences continued to grow.
In fact the number of detention years (which is roughly the number ofprison
cells) almost doubled during that period (from 5,861 in 1985 to 10,939 in
1995). On the basis of the available data Grapendaal et al. (1997) calculated
that 41 % of the increase in the number of detention years was due to the
rise in prison sentences and 59% to the increase in the average prison term.

Of course this varies according to offence type. For example in the case
of sex offences there was no increase at all in the number of prison
sentences hut more cells were needed mainly because of the increase in
sentence length. Also, half of the increase in detention years in 1985-1995
was due to violent offences, mainly robberies, for which the number ofprison
sentences doubled during this period. The trend was quite the opposite with
respect to property and drug offences, where the number ofprison sentences
increased but sentence length decreased. As prison sentences for property
offences are usually rather short these offenders do not occupy much prison
space. Traffic offences are slowly disappearing from court: only the most
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Figure 3. Number of unconditional prison sentences (1985-1995). Source: Grapendaal et
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Figure 4. Average length in days of unconditional prison sentences. Source: Grapendaal,
et al. (1997, p. 27).
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serious ones are dealt with by ajudge in court. Most prison capacity is needed
for property-, drug-, and violent offenders. These changes are illustrated in
Table 111.

The highest increase in unconditional prison sentences is for violent-,
drug- and property offences. These offences account for 87% of all occupied
cells. However, the average term served for property offences is short (three
months) and hardly increased between 1985 and 1995. As a consequence,
property offences account for only 30% of occupied cells. In contrast, violent
offences, mainly robberies, account for half of the increased cell occupation:
the number of prison sentences for these offences doubled in 10 years and
the average term served increased by almost 70%. Considering all offences
it is clear that both phenomena - more prison sentences and longer prison
terms - have operated to explain the Dutch prison crisis: the number of
prison sentences has increased by 34% and the increase in average time
served has increased by 87% (Grapendaal et al. 1997).

Juvenilejustice trends are fairly similar to what is seen in the adult system.
The standard practice for the police and the prosecutor to simply drop
charges in the case ofpetty offences is drastically reduced. The police will
increasingly drop the case only on the condition that compensation is paid
to the victim and reparative work is done. Similarly the prosecutor will
practically always impose a transaction in the form of a fine, compensation

TABLE III

Recent trends in prison sentences and sentence length by offence category from 1985 to
1995.

Percentage of sentences that
were unconditional

Average length of term
served in days

1985 1995 Increase 1985 1995 Increase

Offences N = 20,119 N = 26,935 34% 133 197 48%
Violence 13% 17% 68% 280 471 68%
Sex offences 2% 2% 19% 250 501 101%
Drugs 8% 11% 79% 401 375 -7%
Property 49% 57% 57% 94 91 -3%
Public order 6% 5% 1% 78 161 108%
Firearms 2% 2% 35% 47 88 87%
Traffic 18% 4% -70% 24 33 38%
Other 1% 2% 244% 42 176 325%

Source: Grapendaal et al. (1997, p. 29).
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or a community sanction as a condition for dropping the charges.
Between 1985 and 1995 the number ofjuveniles deprived of their liberty

did not change much. Every year about 6,000juveniles appeared before the
juvenilejudge, of whom about one fifth were deprived of their liberty. On
the basis of juvenile penal law, which allows - in exceptional cases - the
transfer of 16-18-year-old juveniles to adult court, some 5-6% of these were
sent to prison, while in 1985 17.7%, and in 1995 19% of 12-18-year-old
juveniles appearing before the judge, were sent to juvenile hall, a slight
increase, However, the proportion of suspended sentences increased from
17.3% in 1985 to 31.3% in 1995. This was due to the fact that at that time
no legislation on alternative sanctions had been adopted so these sanctions
could only be imposed as a condition of probation. Considering the nature
of the offences, judges were dealing with relatively more violent offences
(robberies) in 1995 (24%) than in 1985 (14%) which suggests similar
changes injuvenile delinquency as in adult criminal behaviour.

However, the situation is now quickly changing. In September 1995 a
new juvenile justice law was adopted, introducing longer sentences. For
juveniles aged 12-16 the maximum duration of a term in a state institution
was doubled (6 to 12 months) and for juveniles aged 16-18 quadrupled (six
months to two years), while the transfer of juveniles aged 16-18 to adult
court was made considerably easier. In 1996 4.5% of prison inmates were
aged 14-19, most of whom were under 18 when they committed their
offence. The average number of days served injuvenile detention facilities
increased from 56 in 1991 to 80 days in 1996, and in treatment institutions
from 394 to 424 days. About 58% ofjuveniles were institutionalised because
of violent offences and 36.5% because of property offences (DJI 1997).

THE POPULARITY OF COMMUNITY SANCTIONS

The first community sanction introduced with the explicit purpose of
substituting a short unconditional prison sentence up to six months was
community service. Taking over the English model, community service was
introduced in the Netherlands in 1981 in eight experimental court districts.
An initial evaluation showed it worked as expected, except that the substituted
prison term was not six, but three months (Bol and Overwater 1984). A
second evaluation conducted about 10 years later showed that, similar to
what research had shown abroad, substitution of prison sentences had taken
place in only about half of all cases (Spaans 1994, 1995). The other half
were very similar to cases in which either a suspended sentence or a fine
would have been imposed. Community service slowly spread through the
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country and a law on `the penalty of unpaid labour for the benefit of the
community' was passed in 1989. The successful introduction of community
service for adults had a strong effect on those working in the juvenile justice
system. Because community service was supposed to present numerous
advantages over prison, such as a less criminogenic environment, better
opportunities for rehabilitation, and reparation to the victim or the
community, the sanction was seen as particularly appropriate for juveniles.

In 1983 community service was introduced for juveniles together with
another sanction modelled on the English IntermediateTreatment order (van
der Laan and van Hecke 1986; Junger-Tas 1989). The laffer consisted of
a three-month very structured and strict training programme, based on
behavioural techniques, social skills training and vocational training. It was
used in relatively serious cases as an altemative to pre-trial detention (Blees
and Brouwers 1996; Essers et al. 1995; van der Laan and Essers 1990).
Both sanctions, however, were essentially considered as welcome additions
to the limited sanctioning options that juvenile judges had, instead of
substitutes for institutional placements. Since these beginnings the popularity
of community sanctions has been overwhelming.

Of all juvenile sentences in 1996, 60% were alternative sanctions. In
1998 the proportion has increased to about 70%.' In 1983 juvenile judges
imposed 298 community services and six training orders. In 1995 this had
increased to roughly 3,000 community services and 1,500 training orders.
Juvenilejudges were willing to experiment with training orders, although
this was something entirely new in juvenile justice. Training orders may
vary from six meetings to a three-month programme and are still mainly
imposed onjuveniles. Because of some positive evaluations (van der Laan
and Essers 1990) the more intrusive kind, combining training with intensive
supervision, was extended to young adults. Actually efforts are being made
to develop varieties of training orders that would be suitable for adults.

As for adults, in 1983 judges imposed about 1,700 community services,
and in 1995 14,400 community services, while in 1995 in 1,400 cases the
sentence was a training order. Community sentences are mainly imposed
in cases of theft, assault and battery, vandalism and (social security) fraud.
Research has shown that up to this moment the sanction is a substitute for
short prison sentences in only half of the eligible cases, and in the other half
it is a substitute for a fine or a suspended sentence (Spaans 1995). Suspects
charged with sexual or firearms offences are generally excluded, as well as
drug addicts, repeat offenders and offenders without a fixed address. Over

'Personal communication from Mr. De Vries, Solicitor-General in theAmsterdam appellate
court.
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the years successful completion is achieved in a high 85% (adults) to 89%
(juveniles) of cases. A study of reconviction data, conducted about 10 years
after the introduction of the scheme confirmed earlier studies showing that
recidivism rates are essentially related to the criminal record of the target groups
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concemed and not so much to the type of intervention (Pease et al. 1977;
Petersilia 1991; Petersilia and Turner 1990; Spaans 1995).

BACKGROUND OF THE CHANGES IN SENTENCING

A great many factors have been mentioned to explain the growth of the
number of prisoners and the expansion of the prison system, including
legislative change, the increasing tendency to report offences to the police,
chain-effects in the criminal justice system, changes in the volume, nature
and seriousness of crime and changes in attitudes and behaviour of the
judiciary (Grapendaal et al. 1997). Other factors emphasise fundamental
social change in Dutch society since the 1980s leading to increased
punitiveness and repression (van Ruller and Beijers 1995). In the following
pages different explanations are reviewed.

First, in the Netherlands, as elsewhere, new types of criminal behaviour
that did not figure in the law previously, such as computer crime, commercial
surrogate motherhood, the trade in illegal immigrants and environmental crime
have been defined as punishable. In addition maximum penalties for some
crimes, such as the production of and trafficking in child pomography, legal
document fraud, discrimination and environmental pollution, have been raised.
However, the objective in these cases was not so much to increase imprison-
ment but rather to facilitate the investigative powers of the prosecutor and the
police. For example, telephone bugging, infiltration, entering premises and pre-
trial detention is not permitted unless the crime is sufficiently serious and likely
to incur a heavy penalty. So raising maximum penalties served to facilitate the
investigating process. Moreover, considering that maximum penalties are
hardly ever imposed, these changes probably did not have any real effect on
the increased use of prison (Grapendaal et al. 1997).

Second, it might be questioned whether the increased tendency to report
offences to the police had any effect on imprisonment. Between 1982 and
1992 the tendency to report offences increased from 30% to 37% (Kester
and Junger-Tas 1994). However, the highest percentages of reporting are
found for motor- and car-theft and for burglary (75%), which is related to
the fact that insurance companies require a police report before they
compensate the losses. It is true that the tendency to report violent and sexual
offences has also increased. This is related to a heightened sensitivity and
social awareness both of violence and of sex offences, such as'rape, sexual
abuse, incest and assault on homosexuals (Kester and Junger-Tas 1994).
On the other hand serious crimes have always been reported and the increase,
while real, is not so sizeable as to have a real influence on sentencing. As
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Grapendaal et al. (1997) observe: of all crimes known to the police only 11 %
are referred to the prosecutor, while ultimately only in 12% of all cases dealt
with in court (by prosecutor and judge) an unconditional prison sentence is
imposed. For example in 1995 roughly 225,000 penal cases were dealt with,
of which only 27,000 resulted in the deprivation of liberty.

A third possibility is that police capacity as well as their investigative
activities had an impact on the number of people eligible for prison. Indeed
the police have shifted their attention from petty offending to more serious
crime, such as burglary, simple robbery, armed robbery, rape and assault.
However, this has not resulted in any considerable change in the clearance
rate of such offences. A rising police budget has not had any effect either,
mainly because much of that budget went into (computer) equipment and
police cars instead of into manpower. An interesting question is whether the
police take into account the availability of (jail) cells when considering
whether to detain a suspect. It appears they do not: they merely consider
whether it is necessary to lock someone up on the basis of his personality
and offence characteristics. If they feel detention is required they will take
that decision despite any problems with cell space. They consider that this
is not their responsibility. The importance of this behaviour lies in the chain-
effect of police detention - pre-trial detention - imprisonment. We know
that the prosecutor will tend to place a person in pre-trial detention if he has
been put in police detention, while the judge, in turn, will tend to sentence
to prison those who have been held in pre-trial detention.

Fourth, most people think that the nature, volume and seriousness of
criminal offences has changed. More specifically they think that, compared
to the period 1945-1980, many more new and different offences are
committed and that these are of a considerably more serious nature than
before. With respect to the nature of crime, the only really `new' serious
-offence is the smuggling of refugees and this is a relatively rare offence.
However, acquisitive crime by drug addicts, although generally of a non-
serious nature, caused considerable trouble, irritation and fear among
residents in specific big city neighbourhoods. Considerable media attention
and public pressure helped to create the feeling of a crime wave. Of great
concern has been the rise in armed robberies on banks, petrol stations and
post offices and sometimes even on private dwellings. Also of concern is
the relatively high juvenile crime rate of some ethnic minority groups,
essentially Moroccan and Antillean boys, who tend to threaten their victims
and/or use violence. In addition, increased mobility in Europe has to some
degree internationalised crime and this has had an effect on organised crime
involving foreigners without fixed residence in the country. Among these
there is considerable violence and most of the deaths by gunfire are among
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criminals settling scores. But apart from changes in the nature of crime,
what worries people more than anything is the increase in violente. Again
it is difficult to disentangle what is real from what appears in police data which
is partly the result of a heightened sensitivity to violence, more reporting and
more police investigation. However, victim surveys as well as self-report
surveys suggest there is a real increase in violent behaviour, although police
figures are probably overstating the violence (Junger-Tas 1996).

Concerning the volume of crime incidents, there has been no significant
increase since 1985, a conclusion based on police data as well as on the
bi-annual Dutch victim surveys (Kester and Junger-Tas 1994). The
research showed that the annual increase based on both data sources was
about 1 % per year, but taking into account population increase, registration
effects and a greater tendency to report offences to the police, this
amounted to about 0.5%.

Figure 7 illustrates the change in recorded crimes, in prison sentences,
in the average term served and in the total number of detention years
between 1985 and 1995. It clearly shows that where the number of crimes
has only slightly increased (and even seems to have declined since 1994),
both the number of prison sentences and the average term served have
increased considerably more, leading to a really huge rise in detention years.
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Figure 7. Indexed comparison of recorded crimes, number of prison sentences, average
term served and number of detention years (1985 =100).
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All mentioned factors can hardly explain the acute shortage of prison
cells, which has led to a considerable prison building programme. So the
inescapable conclusion must be that the major factor explaining the rise in
prison sentences is the tendency to impose more severe sentences. Analogous
to the demise of the welfare state since the 1980s into what is called `a market
economy', diminishing the responsibility of the state to its citizens and
emphasising heavily individual responsibility, in criminal policy causes of
criminal behaviour are no longer seen as lying in the criminal's social
background, life situation and circumstances of the offence, but essentially
as some act into which the actor entered of his own free will and for which
he is fully responsible. Similarly, the growing attention to the rights of victims
has not only led to new legislation, allowing for the payment of large sums
of money as a penal sanction (the so-called Terwee Law 1992) but also to
a greater emphasis on punishment and retribution.

Others have observed that Dutch criminal justice as well as the Ministry
of Justice have long been operated by a liberal and tolerant elite of experts,
legislators and high-ranking civil servants, working in relative `splendid'
isolation. They were not plagued by the media, which were usually quite
discreet and not much interested in criminal matters (van Ruller and Beijers
1995). However, this situation has changed dramatically. The number of
victims of petty offences has increased. Moreover, crime has become a
popular subject in the media. Crime coverage is extreme and often not in
proportion to what has happened in reality. Pressures on the government,
parliament and on the judiciary for tougher laws and harsher penalties have
increased.

Although, as mentioned, there have been some legislative changes, such
as the Terwee Law, the new juvenile justice law and higher maximum
penalties for a number of crimes, their influence on sentencing is limited.
The real impact on sentencing comes from the prosecutors. The prosecutor
decides on the proceedings, including pre-trial detention, and in the trial he
demands the sentence. In fact he determines to a large extent the margins
within which the options of the judge are restricted. Interviews with
prosecutors indicate they see themselves as real crime fighters. They
consider the tendency to tougher sentences both justifiable and inevitable
and declare that "as criminality has become more serious, they honour
society's claims for harsher punishment" (Grapendaal et al. 1997, p. 54).

In fact the increase in the number of `detention years' of almost 100%
between 1982 and 1993 is largely due to more prison sentences for five types
of crime: robbery and extortion, aggravated theft, drug trafficking, crimes
against life and rape (Berghuis 1994).
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Harsher penalties are also meted out for offences that used to be punished
in more lenient ways. For example in 1980 the average prison term served
for rape was 250 days, while in 1993 it was nearly 600 (Berghuis 1994).
Another example is purse snatching that is now defined as theft with violence
instead of simple theft, incurring stiffer penalties than before (Kenter and
Junger-Tas 1994). The court district of Groningen recently doubled the
average term for burglary in private houses and in businesses. In Amsterdam
public order offences and pickpocketing are punished increasingly severely
because of the fear that the frequency of these offences might threaten the
touristic attraction of Amsterdam. Two other court districts showed an
exceptionally high number of shoplifting cases with violence: it appears that
private security officers provoked the violence, leading to charges of the more
serious offence of theft with violence. Finally, the introduction of an appeal
procedure, instead of leading to milder sentences as was usually the case, now
frequently leads to even more severe sentences (Grapendaal et al. 1997).

The result of all this has been a trebling ofprison capacity since the 1980s
and the expectation of a fourfold increase for the end of the 1990s
(Werkgroep Prognose Sanctiecapaciteit 1997a, b).

THE EMERGENCE OF A NEW SENTENCING POLICY

It becomes more and more clear that the changes in sentencing policy in
the Netherlands have had dramatic consequences, not only in terras of the
number of people ending up in prison, but also in terms of financial costs.
In this respect not much can be expected from prosecutors and judges.
Asked about the financial problems in the prison system they answered, as
the police did before, that this was not their responsibility but a problem for
the administration to solve.

In fact two major initiatives were taken. First, the Minister of Justice stated
that there had to be limits to the growth of prison capacity, acknowledging
that Dutch prison rates have become higher than the European average. A
bill was prepared proposing a radical expansion of community sanctions,
essentially with the objective to avoid prison sentences - so-called `front
door' measures. The main elements of the Bill, which will probably be
presented to parliament very soon, are the following.

Community (or task-) sanctions become sanctions sui generis and are
no longer exclusively used as substitutes for a prison sentence. This was
already the case in juvenile justice. It is hoped that, also similar to what
happened in juvenile justice, this will encouragejudges to use this type of
sanction. In order to create the possibility to impose community sanctions
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even by default, the government had to deal with the question of consent,
required by the European Treaty of Human Rights. The bill stated that the
person sentenced gives implicit consent by presenting himself at the
workplace. However, lawyers were quick to protest against this elastic
interpretation of `consent' and the disposition was withdrawn.

Also, similar to what is customary in juvenile justice, a community
sanction up to half the maximum that can be imposed by the judge, may be
offered by the prosecutor in the form of a transaction. In that case the
suspect would be entitled to legal assistance. However, realising the financial
consequences of this disposition, the government quickly withdrew it. The
obvious objective of this proposal is to relieve the workload of the judge
and to multiply community sanctions.

Combinations of a prison sentence of six months maximum -three
months for juveniles - with a community sanction will be possible. Later
on and if successful, prison centences of 12 months may be substituted by
six months of prison, followed for example by electronic monitoring (EM)
or community service. Compulsory treatment for drug addicts as an
alternative to imprisonment has been introduced. Training orders will be
introduced for adults, in particular for young adults, similar to those available
for juveniles. This type of sanction is a combination of job training,
monitoring job placements and social skills training and may include (alcohol
and drugs) therapy.

It is clear that the two first measures will only have limited influence on
imprisonment, but the combination of prison and electronic monitoring (EM)
might have some impact. In this respect expectations are high because
evaluation of an EM experiment in the north of the country proved successful
(Spaans and Verwers 1997). Two models were tried out: EM combined with
community service to replace a prison sentence of 6 to 12 months, and EM
to replace the last months of a prison sentence. The first model was hardly
applied at all, but the second one was seen by the judiciary as useful. The
success of EM was in large part due to intense and effective guidance and
monitoring by the probation service, which is responsible for the execution
of community sanctions. EM will also be used in juvenile justice to substitute
pre-trial detention.

Training orders for young adults are generally used to replace pre-trial
detention. Used rather rarely at this moment, the sanction is expected to
spread slowly throughout the country.

Change is also introduced in penitentiary practice. These are mainly `back
door' measures in order to reduce time spent in prison. Their explicit objective
is to decrease costs and to facilitate the transition to liberty for (long term)
prisoners. The Dutch system is based on a model of detention phasing or
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detention planning, in which inmates may be gradually transferred form a
(high) security prison to a low security semi-open or open prison, in which
they either work during the day and spend the night in prison, or they
follow a special programme in prison during the day and spend the night
at home.

The newLaw on Penitentiary Principles, recently adopted in parliament
(June 16, 1998), includes the option of `penitentiary programmes',
introducing extramural execution of a prison sentence, once the inmate has
served two thirds of his term (at least 12 months). The decision to use this
option will rest with the administration, thus side-stepping referral to ajudge,
which is quite an innovation in Dutch law. Extramural execution of a prison
sentence may take any form: experiments have been conducted with day-
detention, EM and community service, but therapy, vocational training, job
placement and social skills training are added. The probation service will be
responsible for the execution and control of the programmes.

In the field of juvenile justice a proposal for a new law on principles for
juvenile detention has also introduced the possibility of extramural execution
of the penalty or measure, in the form of social skills and job training
programmes.

The second initiative was taken by the Ministry of Finances. Under its
direction and with the implicit objective to put a stop to the uncontrolled
growth of the number of prisons, an interdepartmental working group was
set up to examine substitution effects of altemative sanctions and to develop
proposals to multiply their use (IBO 1997). The working group's explicit
objective shows clearly the new philosophy of sentencing policy: "[t]he
working group strives for an increase in the effectivity of the total penal
system of law enforcement against lower average cost. To this end the use
of community sanctions has to be expanded by reinforcing their punitive
character, thus increasing public support and enlarging the possibilities for
substitution of prison sentences [...]".

The working group has proposed adding the following options -
considering that increasing the number of alternatives to prison implies
imposing them on more serious offenders than has been the case to date:

- increase of the number of supervised community service group pro-
grammes. In this respect the probation service is prepared to supervise
up to 30,000 community services in the year 2001, 60% of them
individual programmes and 40% group programmes;

- stricter rules and more intense supervision of those serving a community
penalty;

- urinalysis of addicts and their transport to and from the workplace;
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- introduction of special programmes for addicts, allowing the use of
methadone;

- combination of short term detention with intensive training and
community service (Amsterdam and Rotterdam are experimenting with
such a programme for juveniles and young adults. The programme
consists of an intramural phase, implying training and work, and a second
phase in which special training and work programmes are executed. After
completing the sanction the young people are assisted in finding a job
and/or a place to live. The programme is a substitute for aprison sentence
of three to nine months);

- combination sentences, for example pre-trial detention followed by
community service;

- a mandate from the judge to the administration to transform half of the
prison sentence served into a community penalty, depending on the
inmate's behaviour in the institution (the proposal includes an exchange
rate: every month unconditional prison would be exchanged for 40 hours
in a community programme);

- in order to substitute sentences of up to one year, the working group
proposes to double the number of hours that may be imposed (this would
raise the maximum to 480 hours instead of 240, despite the working
group's recognition of possibly higher failure rates);

- combination of EM with community service for sentences up to 12
months;

- introduction ofEM in juvenile justice, either in combination with school-
attendance in day-time, or in the case of detention of hooligans and public
order offences;

- penitentiary programmes of one year - instead of the proposed six
months - including EM during the first six months and the possibility of
applying such programmes after having served half of the sentence in
the form of parole. (Since parole is granted by law after two thirds of
the sentence served, this would require a revision of the law.)

The working group realised that effective implementation of these proposals
would not be easy. To achieve support of the judiciary the sanctioning system
would have to be transparent and the elements of retribution assured. But
the working group considered specific guidelines both for the public
prosecutor with respect to his demand policy in court and for the
administration concerning the execution ofpenitentiary programmes, as the
most important instruments for change. Inspired by the use of sentencing
guidelines in Delaware and Minnesota (US), there is growing support for
such use, although in the Netherlands, considering the position of the
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prosecutor in the Dutch system, they would take the form of guidelines for
criminal proceedings (Morris and Tonry 1990; Tonry 1996; Grapendaal and
van der Linden 1998). In fact several computerised systems have been
developed to assist decision taking, including the so called BOS-system for
prosecutors and two different ones for judges. The former forces
prosecutors to take specific decisions and makes political control of the
process possible, while the Jatter allows judges complete freedom regarding
use of their discretionary power (Oskamp and Schmidt 1998).

In addition, collaboration with local authorities and with employment
exchange offices would be required, both to facilitate the execution of
community sanctions and for purposes of resocialisation. According to the
working group it is necessary to increase social acceptance and support for
community sanctions by the general public, the judiciary and those responsible
for its practice. Successful implementation should therefore be combined with
extensive information, conferences and symposia on this subject.

Taking all measures together the working group expects that in the year
2001 one substitution of a total of 1,000 detention years (that is prison cells)
will be realised. This is considered both by the working group and the
government to be the limit of what is reasonably feasible. Later on this limit
might be stretched and more substitution might be possible.

The government largely approved the proposals of the working group
and adopted a number of suggestions in the new bill on community sanctions.
However, the government did not endorse the proposal to start a penitentiary
programme in the case of short prison sentences, nor does it intend to allow
extramural execution of a prison sentence after only half instead of two
thirds of the sentence has been served. On the other hand it is to be expected
that action will be taken to realise prosecutor guidelines, which will specify
the demand for penalties in court, taking into account the nature and
seriousness of the crime as well as the defendant's criminal record. A
computerised information system will assist the prosecutor in his decision
taking. In this way the government hopes both to be able to somewhat control
the sentencing process and to achieve more harmonisation in sentencing.

' DIscussloN AND CONCLUSIONS

It is clear that the Dutch government is involved in an ambitious reform of
the criminal justice system that will fundamentally change the way in which
offenders will be punished and the consequences of which are not all that
clear. For one thing a number of lawyers have voiced objections to the new
tools placed at the disposal of prosecutors and judges (Mevis 1997).
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First of all they question the new powers of the administration to modify
a sentence imposed by a judge. The law gave to the administration the
discretionary power to transform half of an unconditional prison sentence
into a community sanction which the judge, however, at the time of the trial,
did not consider a punishment option.

Second, lawyers observe that the imposition of training orders on adults,
including specific training programmes, treatment, medication and even
temporary institutionalisation (drug addicts), introduces a completely new
dimension in sentencing. The justification for training orders is that they
remedy gaps in the offender's social functioning. But how do we establish
these gaps and how do we know whether there is a causal connection
between them and the offence? This question is all the more important
because of the fact that training orders - far from being soft options - can
be extremely intrusive and coercive (Mevis 1997). Similar to prison or
community reparation to the victim, the goal of training orders is to enhance
social security. However, unlike these other penalties training orders aim to
change the offenders' behaviour in a straightforward manher by programmes
usually based on behavioural techniques and under the threat of deprivation
of liberty. Taking into account that the education of children and adolescents
includes such techniques as a matter of course, this type of intervention might
be more suited to juveniles than to adults. Indeed such interventions have
already been incorporated in the new Juvenile Justice Law 1995. But
according to the new law on penitentiary principles (1998) and the Bill on
community sanctions they may now also be used for adults.

Third, community sanctions pose a number of practical difficulties. How
are prosecutors and judges to determine the nature and content of the
sanction with respect to the seriousness of the offence? In the case of
community service this problem has been solved: there are guidelines
indicating the crimes for which community service may be an option and a
tariff system has been developed specifying the number of hours that may
be imposed. However, this will be considerably more difficult in the case
of training orders. How should one decide on the degree of punishment in
the training according to the seriousness of the crime, and what if an
offender does not perform well and will be transferred to prison? An
additional problem is the profusion of training programmes developed by
the probation and the welfare sectors and proposed to the judiciary. How
are they to judge what is worthwhile and how will they weigh the retributive
elements in these sanctions, in other words how should these programmes
be applied? The risk is of course that prosecutors and judges will simply
not consider training programmes as good options and will not impose them.
There is a need for a kind of official manual specifying lome well tried out
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programmes that have proven their effectiveness. This will reduce available
options to a limited number of programmes, as is also the case in juvenile
justice. Even when all these conditions are realised it is by no means sure
that judges will go along with the proposed new sanctions.

The growing computerisation of criminal justice poses additional
problems. It is probable that both criminal proceeding guidelines and
information technology, given the framework of the hierarchical prosecutor
system will lead to considerably more conformity - and thus less disparity
- in the prosecutor's work. This will also give a powerful tool to policy
makers to steer and control the system and make more planning possible.
But it is to be expected that Dutch judges will offer more resistance.
Although they see the need for less disparities they consider that the
seriousness of an offence is strongly related to specific times and places,
as are the circumstances of the offence and personal situation of the
offender. They are quite willing to introduce a certain harmonisation in
sentencing and may welcome a computer data system as a useful tool. They
will, however, continue to insist on their discretionary power to individualise
the punishment and are opposed to what has been called `the appearance
of equality', but is perceived as merely injustice (Otte 1998). All in all 1
think we may expect that it will be a considerable time before the proposed
reform is realised. In a country where respect for hierarchy and discipline
are no highly prized virtues, it wilt by no means be easy to introduce much
stricter procedures and system control. On the other hand where planning
the future is such an essential element in Dutch policy, the need to introduce
more rational decision making as well as more steering possibilities is great
and this will eventually dictate future developments.

A last question is whether the new policy will have an impact on
sentencing severity and the general tendency towards harsher punishment.
In that respect it is useful to consider the prognosis for the period 1996-
2002, made by a working group of members of the Ministry of Justice and
the Sociaal Cultureel Planbureau, which is based on an econometric model
(1997). The prognosis for crime trends was based on trends in socio-
demographic variables, such as the number of juveniles and young men,
divorced persons, drug addicts admitted to hospital, foreigners, the
unemployed and the average income, as well as on judicial variables, such
as the risk ofbeing caught, being punished, being imprisoned and sentence
length. Taking into account the productivity of the police, the decisions taken
by prosecutor and judge, as well as the means put at their disposal,
calculations were made on future needs for available cells.

During these years crime is expected to rise by 4% (excluding victimless
crime), sentencing by 3% and prison sentences by 5%. The Jatter will result
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in an increase in prison terms of one to three years by 32% and an increase in
prison terms of three years and more of 41 %, leading to a need for 27% more
cells or about 14,000 cells. This is illustrated by Figure 8, which also shows
the impact ofpenitentiary programmes on prison space, which appears to be
quite limited.

In the case ofjuveniles there are two types of institutions, detention homes
and treatment institutions. The majority of the inmates in detention homes
are placed in pre-trial detention, while in treatment institutions juveniles under
a civil measure undergo long term treatment. The prognosis is that 36%
additional places (760 in all) will be needed injuvenile facilities in 2001. As
for community sanctions the policy in juvenile justice is `community sanction,
unless [...]', which will probably amount to an increase by one third in 2001,
while for adults the increase is expected to be 20%.

What comes out clearly in our analysis is that quite similar trends can be
shown in adultjustice and in juvenile justice. It is true that the adult system
has taken over some elements that did already figure injuvenile law, such as
the prosecutor model in imposing community sanctions and training orders,
but similar to what happened in adult sentencing, more and more juveniles
are now being placed in institutions, combination sanctions are being
introduced and the control aspect of community sanctions is being increased.

What will be the net effect of the new policies on the total number of
cells needed? Adding the expected effects ofboth the increase in community
sanctions and the effect of penitentiary programmes, the expected results
area substitution of a 1,000 prison cells. On a total of about 15,000 cells
this is nota substantial effect. So it is fair to expect that the increase in persons
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sentenced to prison and the increase in sentence length will continue in the
coming years, leading to more growth in the prison system.

In addition community sanctions will acquire an increasingly retributive
character, introducing behavioural change and considerably tighter controls
in the community. This is deemed necessary because the government wishes
judges to impose them for more serious offences than they have done so
far, they are afraid that without such controls the judiciary would not be
willing to impose them.

Taking all these factors into account the conclusion is inescapable: there is
no reason at all to expect that the Dutch sentencing system, whether dealing
withjuveniles or adults, will become more lenient in the coming years. All the
indicators suggest that a more repressive and retributive system has now been
firmly rooted in Dutch society and it will remain so for some considerable time.
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MEDIATION AND RESTORATIVE JUSTICE IN BELGIUM

ABSTRACT. In this article we present, discuss and try to evaluate initiatives which were

recently introduced into the Belgian criminal justice system, aimed at the development of
creative answers to crime that avoid the use of traditional prison sentences. We decided to
focus this analysis on the practice ofinediation as it is actually considered the most innovative
approach to the crime problem. Mediation as a problem-solving intervention has to be
considered in direct relation to the discussion of the purpose of the criminal justice system.
By putting the emphasis on the dialogue between the victim and the offender, a common
solution is worked out with the help of a mediator. In this way reparation, redress and
sometimes even reconciliation become core values of the penai action.
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In this article, we present, discuss and try to evaluate initiatives which
were recently introduced into the Belgian criminal justice system, aimed
at the development of creative answers to crime that avoid the use of
traditional prison sentences. We decided to focus this analysis on the
practice of mediation as it is actually considered the most innovative
approach to the crime problem. Mediation as a problem-solving
intervention has to be considered in direct relation to the discussion of the
purpose of the criminal justice system. By putting the emphasis on the
dialogue between the victim and the offender, a common solution is worked
out with the help of a mediator. In this way reparation, redress and
sometimes even reconciliation become core values of the penal action.

Restorative justice is seen and promoted as a third option between the
retributive and the rehabilitative justice models (Walgrave 1995; Peters
1996). Whereas retributive justice stresses the crime and the punishment
of the offender, rehabilitativejustice concentrates on the reintegration and
the recuperation of the offender. Restorative justice cares about crime but
defines it as an inter-relational problem. The offender has to be invited to
take responsibility for the consequences of his behaviour and for the harm
(material and immaterial) suffered by the victim. Recognising the
consequences and the harm of victimisation stimulates the victim to become
a partner in the communication process aimed at reparation and redress.
Assuming responsibility, finding solutions, abiding by and respecting
agreements and restoring the peace are some of the main characteristics
of mediation and restorative justice (Zehr 1990; Bonafé-Schmitt 1992;

European Journal on Criminal Policy and Research 6: 507-525, 1998.40 © 1998 Kluwer Academic Publishers. Printed in the Netherlands.
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Messmer and Otto 1992; Burnside and Baker 1994; Umbreit 1994; Fattah
1995; Weitekamp 1995; Galaway and Hudson 1996; Marshall 1996; Wright
1996; Van Ness and Strong 1997).

Before we discuss the recent moves toward restorative justice and the
practice of mediation for adult offenders in Belgium we have to recall some
important points in the development of the criminal justice system in our
country. Only at the end of the last century the first alternatives for the
prison sentence were introduced. The conditional sentence and the
conditional release (after execution of one third of the prison sentence) were
introduced by law in 1888. An offender oriented differentiation of the
sentence' was completed by the introduction (1964) of a probation system
in combination with the suspension or postponement of the sentence. At
the prosecutorial service there has always been a `de facto' practice of a
simple or a conditional waiver ('sepot') of the prosecution based on the
principle of opportunity. When this is combined with special conditions it
is called a `praetorian probation'. Since 1984 the transaction law allows
the prosecutor to conclude a case by asking the suspect to pay a certain
sum of money to the state.

PENAL MEDIATION

A First Pilot Project

On October 1, 1991, the prosecutor-general set up an experiment of `penai
mediation' in sevenjudicial districts belonging to the court of appeal of Ghent
(Bauwens 1992-1993). The purpose was threefold: to introduce a simpler
and a faster reaction to crime; to take into account the interest of the victim(s);
to restore the confidence of the public in the criminal justice system.

In 17 months 1,497 cases were handled. In 1,065 cases (71%) the action
was successful, in 274 cases (18%) the action failed whereas 158 cases
(11 %) were still under consideration at the moment of evaluation. `Penal
mediation' was defined as a first admonition by the prosecutor without a
judicial intervention and priority was given to the intererts of the victim.
Yet it was not at all clear how far a real mediation between the victim and
the offender took place. The measure almost always contained a settlement
regarding the material damage suffered by the victim. But also apologies
from the offender to the victim could be included as well as an agreement
about possible treatment for the offender. Several types of not too serious

'Juvenile justice through protection measures (1912 and 1965) and the treatment of
the mentally disturbed offender through internment (1930 and 1964).
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relational crimes could lead to penal mediation. In cases where the conditions
were respected by the offender he received a waiver of the prosecution or
a transaction was proposed. If not, the prosecutor initiated the prosecution.
The experiment received a positive assessment from the bar, the victims,
the offenders and the media.

The Law of February 10, 1994

After the experimental period and on a proposal by the federal government,
the Belgian parliament voted in February 1994 for the `Law holding the
regulation of a procedure for medianon in penal matters'.' The law introduces
in the Code of Criminal Procedure a new article 216 ter, which allows the
public prosecutor to dismiss a case under certain conditions. The law has at
least a double aim: on the one hand providing a quick social reaction to
common `city' crime, on the other hand paying more attention to the victim.

Penal mediation applies to criminal offences, committed by adults, when
in the opinion of the public prosecutor a penalty of over two years of
imprisonment does not seem to be necessary. In these cases, the law offers
the public prosecutor the possibility ofproposing to the suspect one or more
of the following conditions or measures in order to obtain a revocation of
the public action.

1. Reparation or restitution of the damages caused to the victim. The
prosecutor may convoke victim and offender for a mediation to settle
the case.

2. A referral to a medical treatment programme or any suitable therapy, if
the offender attributes the offence to a disease or an alcohol or drug
addiction.

3. A referral to a training programme of up to 120 hours.
4. The acceptance of a community service of up to 120 hours.

The prosecutor can propose one of these measures but can also combine
them. The maximum time allowed to carry out the proposed condition(s)
is six months for measures 2 to 4 and unlimited for measure 1. As may be
seen, mediation is only one of four possible applications of this law.
Therefore, the term `penal mediation' as a title for this legal procedure in
general is rather misleading. To realise penal mediation, three new functions
have been created, all within the public prosecutor's office.

- At each court of first instance (27) a deputy public prosecutor has
been designated as liaison magistrate for penai mediation ('mediation

2Belgisch Staatsblad, April 27, 1994.
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magistrate'). He or she is not doing the concrete mediation work, but
is responsible for the selection of cases, the supervision of the work
and the final mediation session at his or her office.

- In the public prosecutor's service of these same courts one or more
social workers function as `mediation assistants'. They are doing the
practical work in relation to the four possible modes ofpenal mediation:
contacting the parties, preparing the conditions, mediating in cases
where a victim is involved, reporting to the mediation magistrate,
following up on the agreements or conditions.

- At the level of each court of appeal, within the prosecutor-general's
office, two `mediation advisers' (criminologists) are appointed to co-
ordinate the work of the mediation assistants, to support them and to
develop a criminal policy for mediation.

For the whole country (Belgium has ten million inhabitants) there are 60
mediation assistante and 10 mediation advisers. While most preparatory
work - and also most of the mediation itself is done by the mediation
assistant, the procedure is concluded with a formal mediation session, led
by the mediation magistrate. Both the offender and the victim have the
right to be assisted by a lawyer and the victim can be represented. The
details of the agreement or conditions are laid down in an official report (a
process-verbal). When the offender fulfils these conditions, a second
process-verbal is drawn up, stating that the public action is extinguished. In
the case of failure the mediation magistrate can summon the offender to
appear in court, but he has no legal obligation to do so. The procedure of
penal mediation is represented in Figure 1.

The Practice of Penal Mediation3

The Belgian system of penal mediation represents a model, where the
mediation is done within the criminal justice system. The presente of the
mediators in the system has an important advantage: they are well placed
to set up a close co-operation with the judiciary and they can stimulate
new approaches. Contrary to extemal mediation programmes, the mediators
are less dependent on the goodwill of prosecutors to refer cases. They do
receive enough cases, and sometimes even too many to handle in a proper
way. Tables I and II provide an overview of cases selected for penal
mediation in the first years: from November 1, 1994 (when the law on
penal mediation came into force) until December 31, 1996.

3The data are based on the first two annual reports by the mediation advisers (Dewulf
et al. 1996; Davreux et al. 1997).
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lice report

PUBLIC PROSECUTER

mediation assistant l ----^ mediation magistrate
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(victim)

- reparation

- treatment

- trianing

- community service

- dismissal ('sepot')
- penaltransaction
- prosecution

- penal mediation

mediation session:
- mediation magistrate

- mediation assitant

- offender
- (victim)

conditions

L fulfilled

extinction of the public action

not fulfilled

Figure 1. Legal procedure of `penal mediation' (art. 216 ter, Code Crim. Proc.).

Small property crime and violent crime (mostly assault and threatening)
are the ones most selected for penai mediation. An increase in drug cases
has been reported in the second year. There are significant differences in
the selection of types of offences between the various jurisdictións of the
courts of appeal. This is for example the case for drug offences: whereas
this category provides in one jurisdiction 35% of all cases, in another
jurisdiction it represents only 3% (for the year 1996). In the same way
assault varies from 17% in one jurisdiction to 38% in another one (for the
year 1996).

This variability in selection of cases also becomes evident regarding the
presence of a victim on file and the existence of a relationship between
victim and offender. This is shown in Table III. For about 17.5% of the
offenders referred to penal mediation there was no victim (victimless
crimes), which means that mediation was not possible at all. Jurisdictions
follow different policies in this regard, as the figures demonstrate. 43.5%
of all offenders involved knows their victim, and the Walloon region clearly
has more preference than the Flemish region to apply penal mediation for
offenders who have an existing relationship with the victim. The nature of
this relationship is mostly one of partnership, family, friend or neighbour.

The referral time to penal mediation is on average 119 days after the date
of the offence (1994-1996). Of all offenders, 54% had been referred within
three months, whereas 19% had been selected after more than six months.
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TABLEI

Number of cases for penai mediation.

Offenders Files,

Nov. 1994-Dec. 1995 5,393 4,839
Jan.-Dec. 1996 5,880 5,266

Source: Dewulf et al. (1996); Davreux et al. (1997).
,Some judicial files or dossiers contain several offenders.

How is penal mediation carried out? Table IV shows which measures or
conditions are imposed, in order to obtain a revocation of the public action.
To 75% of all offenders the public prosecutor proposed one measure.
Reparation is the measure most frequently proposed. This concerns
primarily a financial settlement with the victim, but also apologies, conditions
on how to live together or an exchange of information. In 10% of the cases
other conditions are imposed, which are not strictly foreseen by the law on
penal mediation. These are mostly admonitions or transactions (see above).
A combination of two or more measures occurs in 25% of all cases. Most
frequent is the combination of reparation with community service (in 6%
of all cases) and the combination of reparation with treatment (in 3.5%).
Reparation to the victim, as a simple measure or in combination, is applied
in 51 % of all cases. So, it can be concluded that half of the cases of penal
mediation lend themselves to mediation between the victim and the offender.

Not all selected files result in a final `mediation' session with the mediation
magistrate. The procedure can be stopped because of the decision of one
of the parties or the prosecutor, the impossibility of reaching an agreement
or practical difficulties for a party to continue. For the first two years (1995-
1996) there was an early stop to the procedure for 32% of all selected cases.

TABLE II

Type of cases (November 1994-December 1996).

Property offences 37.0
Violent offences 33.5
Drug offences 14.5
Sexual offences 3.0
Other 12.0
Total 100

Source: Dewulf et al. (1996); Davreux et al. (1997).
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TABLE III

Presence of a victim and relation offender-victim (November 1994-December 1996) in
percentages.

Antwerpen Brussel Ghent Mons Liège Average

No victim 32.5 8 24.5 13 9 17.5
No relation with victim 30.5 38 44.5 21.5 32.5 33.5
Relation with victim 21.5 48 27.5 65 57.5 43.5
Unknown 15.5 6 3.5 0.5 1 5.5
Total 100 100 100 100 100 100

Source: Dewulf et al. (1996); Davreux et al. (1997).

For cases which continue and are dealt with by a formal session with the
mediation magistrate, the compliance rate with the conditions is very high
(around 90% for the different measures together). Table V reveals some
information about the final judicial decision making.

Compliance with the conditions, as imposed by the mediation magistrate
after the preparatory work by the mediation assistant, is followed by an
official extinction of the public action in a large majority of cases (93%).
There is however a tendency to prosecute those offenders who do not fulfil
the conditions (46.5%). But definitive conclusions are impossible, since a
large number of files was without a decision or lacked accurate information
at the time of evaluation.

Evaluation

Penal mediation has developed quite fast and in quantitative terms the law
may be regarded as a success. But there are also important concerns, most

TABLE IV

Applied measures in penal mediation (November 1994-December 1996).

Only one measure 74.9
Reparation 33.7
Treatment 12.4
Training 8.7
Community service 9.9
Other 10.2

Combination ofineasures 25.1

Source: Dewulf et al. (1996); Davreux et al. (1997).
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of which are formulated by the mediation advisers (Dewulf et al. 1996;
Davreux et al. 1997).

- The law on penal mediation is lacking clear and uniform objectives.
Different rationalities are behind the law and its application in practice:
to demonstrate a visible reaction to minor offences, to help victims, to
restore the confidence of the public in the criminal justice system, and
- to a lesser extent - to handle the overcrowding of the prison system.
This diversity finds its reflection in the way penal mediation is carried
out through its different measures.

- As practice shows, penal mediation is highly offender-oriented and
tends to confirm unilateral punitive approaches. The primary condition
of penal mediation (reparation to the victim) is applied in only about
50% of the cases and is often combined with other measures. Reparation
concerns almost exclusively the financial aspects of the offence.
Mediation is rarely done face to face. It is more a restitution or a
settlement of the material damage in a mainly administrative way.
Victims are being `involved' only through a letter. The `mediation'
session with the magistrate is often carried out in a moralistic way
and can take the form of a `mini-trial'. In most cases there are no
victims involved at all during these sessions. The conditions imposed
by the mediation magistrate during the official mediation session are
not always in accordance with the preparatory work of the mediation
assistant, who worked with the victim and the offerader on a mutual
agreement or solution. Often retribution overshadows restoration.

- Practice of penal mediation shows important differences between
judicial districts and between the Flemish and the French speaking
parts of Belgium. This is particularly true for the extent to which the
victim is involved and the eitent to which pure mediation is done.
Penal mediation in the Walloon part is more directed to relational
conflicts (such as conflicts between spouses and between neighbours).
In some regions penal mediation is dealing with drug addiction in 30%
of the total case-load.

- The choice of the specific condition or mode to be applied is sometimes
determined more by the available initiatives in a given region than by
an inquiry into the needs of the persons involved.

- Finally, the advisers stress the risk ofnet-widening. There are indications
that penal mediation is primarily applied as an alternative for an
unconditional waiver, and not as an alternative for prosecution or for
the prison sentence. Research in the judicial district of Leuven (van
Driessche 1998) examined this question by investigating in some depth
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the judicial decisions made after interruption of the procedure of penal
mediation (discontinuation) and after a failure (that is, non-compliance
with the conditions agreed upon). Of these offenders, 50% and 64%,
respectively were prosecuted, (see Table VI). Further research shows
that these summonses resulted in the following convictions by the court:
primarily a suspended prison sentence (in 44% of the cases after
discontinuation, in 34% after failure), followed by an effective prison
sentence (in 13% and 10%, respectively) and a fine (in 8% and 12%,
respectively). Taking into account that short prison sentences are not
executed, these results lend credence to the statement that penal
mediation is not functioning as an alternative to prison. Results of a
comparable research in the judicial district of Brussels (Martire 1998)
go in the same direction. Only 18% of the 275 interrupted cases and
50% of the 12 failed cases resulted in a prosecution, and only a few of
these pursued offenders are convicted to a non-suspended prison
sentence.

MEDIATION FOR REDRESS

Background

A common criticism of mediation programmes concerns their limitation to
minor crimes. In this way, mediation loses a lot of its potential, namely the
possibility to influence and to re-orient the criminal justice system itself
towards a more restorative approach. What is meant here, is the introduction
of a new paradigm in penal justice. The reason why so-called alternatives
fail in reducing prison populations, is the continuing and dominant belief in

TABLE V

Judicial outcome in penal mediation (November 1994-December 1996) in percentages.

Conditions fulfilled Conditions not
fulfilled

Extinction of public action

Dismissal ('sepot')
Transaction
Prosecution
Other/no information/not yet decided
Total

93.0
5.8
0
0
1.2

100

3.2
7.9
0.4

46.5
41.2

100

Source: Dewulf et al. (1996); Davreux et al. (1997).
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retribution. Punitive objectives determine the criminal justice process and
the way alternative sanctions and measures are implemented. Theorists
maintain that as long as we do not change the underlying paradigm, we will
never be able to cope with the big deficiencies of the system, in particular
the excessive use of prison sentences (Fattah 1992). They argue that there
is an urgent need for radical new approaches, where the phenomenon of
crime itself and the reaction by those directly involved and by society in
general are redefined in a new and different way (Zehr 1990). Mediation
experiences can help us put on new lenses and see how this fundamental
re-orientation can be developed in practice.

The project `mediatien for redress' started in Leuven in 1993 inspired
by this perspective. It was the intent of the programme to deal exclusively
with adult offenders and with crimes of a certain degree of seriousness.
Only crimes for which the prosecutor had already decided to proceed were
taken into consideration. One of the aims of the programme is to investigate
the effect of mediation on the judicial decision making and to find out to
what extent the criminal justice system can accept reparation as one of its
central objectives.4

The programme started as a private initiative, but in 1996 became a
service of the city of Leuven, financed by the federal Ministery of Justice.
On request of the Minister of Justice the programme is now a national one
and has been extended to other judicial districts in Belgium. The mediation
itself is done independently from the judicial system, but the programme
operates in a close relationship with the public prosecutor's service. The
functioning of the local programmes is directed by a steering committee,
consisting of representatives of the partner-agencies. The mediation work
itself in the Leuven programme is done by two experienced full time
mediators. Contrary to penal mediation, mediation for redress does not yet
have a legal framework.

Process

The mediation process begins at the prosecutorial level where the liaison
magistrate in conjunction with the mediators selects the files to be
considered (see Figure 2). Therefore certain criteria were established (e.g.

4Two evaluation reports were written about the first three years of the project (1993-
1995) (Peters en Aertsen 1994; Aertsen and van Garsse 1996; see also: Peters and Aertsen
1995). The project was also described briefly by Walgrave andAertsen (1996), to illustrate
the role of shaming in the mediation process. Activity reports on the years 1996 and 1997
are available (Bemiddelingsdienst Arrondissement Leuven 1997,1998).
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TABLE VI

Judicial outcome after discontinuation and failure (judicia] district of Leuven, 1995-1997) in
percentages.'

Discontinuation Failure

n=310(100%) n=76(100%)

Prosecution 49.68 64.47
Dismissal ('sepot') 26.45 18.42
Transaction 3.55 1.32
Other/no information/not yet decided 20.32 15.79

Source: van Driessche (1998).
'Data are incomplete, mainly for the year 1997.

the condition to summon, the presence of a victim who suffered personal
damage, the recognition of the facts by the offender). Once a file is selected,
the prosecutor sends out a letter to the victim as well as to the offender
with the offer to participate in mediation. The mediator contacts each of
the parties and starts separate talks with the victim and the offender. These
preparatory meetings are of great importance in the process of mediation.
The mediator tries to establish a good relationship with both parties and a
sympathetic climate. He shows recognition and respect for both persons.
When the victim and the offender have the feeling that they are being
listened to by the mediator, they become less defensive and more willing
to listen to the experiences of the other party. The communication with
the other party proceeds first in an indirect way, with the mediator as a go-
between. Mutual meanings, questions and expectations are communicated
and reformulated. This process of indirect mediation in its own may
eventually lead to an agreement. Or the process may move towards a face-
to-face meeting between the victim and the offender (this happened in 28%
of all cases, for the years 1993-1997).

In 50% of the selected cases (1993-1997) the mediation results in a
written agreement. This contains much more than a financial settlement
for the material or moral damage. It is mostly also a report about the
preceding talks and meetings. So, the written agreement refers to the
meaning of the facts and specifies a multitude of consequences of the act
on both the personal and social level. Excuses are formulated and may be
accepted. Commitments are agreed upon. It happens often that the victim
drops his or her complaint (symbolically) or does not introduce further
claims for indemnification. In the majority of cases the written agreement
expresses also a point of view concerning the desirable penal outcome.
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police report

PUBLIC PROSECUTOR

- dismissa) ('sepot')
- penal transaction
- penal mediation COURT

investigating judge

mediator

victim

offender

- prosecution

mediation service

indirect mediation
direct mediation

agreement (or letter of

no-agreement)

Figure 2. Procedure of `mediation for redress'.

The written agreement is transferred to the public prosecutor and attached
to the judicial file. When there is no agreement, the mediator communicates
this to the prosecutor without further details. Be this as it may, reaching an
agreement cannot be used as the decisive criterion to cal) the mediation
process a success. The evaluation of the programme shows that more than
the agreement, the proposal of mediation and the communication between
parties have a meaning in their own right and are very much appreciated.

Communication about any furtherjudicial intervention is an important
element in the process of mediation for redress. This is a consequence of
the fact that the files always concern criminal cases which are referred to
the penal judge, given the seriousness of the offence. With the discussion
about the possible judicial outcome, one transcends the exclusively inter-
individual level of the mediation and puts it in a social context. It gives the
victim, the offender and their direct social network the opportunity to reflect
on what is socially acceptable and unacceptable, taking their conflict as a
starting point. Introduced in a subtle and well guided way the subject matter
of sentencing in the mediation process allows parties to rethink earlier (often
very stereotypical) statements. Expressing and transferring their fully
discussed opinion on the penal reaction gives both parties the feeling that
they are playing an active and constructive role in the criminal justice decision
making process. Stated this way, mediation results not only in a horizontal
dialogue between the offender and the victim, but also in a vertical
communication between the parties on one side and the judging magistrate
on the other. It is a learning process for all parties involved.
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In a mediation programme dealing with more serious crimes the role and
the skills of the mediator are of great importante. It is his or her responsibility
not only to create an open and respectful climate, but also to stimulate in
au active way the mediation process. The mediator makes sure that there
is a safe environment for the meeting and that imbalances in power do not
disturb the process. The voluntariness of the participation, the confidentiality
of the meetings and the neutrality or impartiality of the mediator's position
are important principles of action.

Empirical Evidente

The total number of files in the project `mediation for redress' remains
limited: 140 selected cases (files) in the period 1993-1997. This relatively
limited number is due to the time consuming mediation work in this type
of case, the restricted staff (two full time mediators, no volunteers involved)
and the frequent other, organisational and educational, activities besides
the mediation work itself. In Table VII the types of cases are mentioned.

The last annual report (Bemiddelingsdienst Arrondissement Leuven
1998) contains some recent figures, explaining and illustrating the extent
and the content of the action. In the year 1996 mediators intervened in 62
cases. Most of the files (52%) had been referred for mediation by the
investigatingjudge (`juge d'instruction'), whereas the prosecutorial service
referred 40% of all cases. Only in three cases (7%) mediation was requested
by the offender's lawyer and/or the victim assistante office. In nine files
(21 %) the mediators did not take action because of reasons related to the
facts, the offender and/or the victim. The fact that there was an important
increase in the number of files under criminal investigation shows that the
selection of cases for mediation tends to favour more serious crimes.

The 42 files, started or selected in the year 1996, included a total number
of 52 offenders (94% men and 6% women). The total number of personal
victims (natural persons) in the files of 1996 was 69 (54% men and 46%
women). In 11 cases there was a corporate victim (legal person). In half of
the mediation files there was a multiple victim and/or offender. In 33% of
the files there was no relationship between victim and offender. In 67% there
was a family-, working-, friendship-, customer- or unspecified relationship.

When calculating the average number of contacts per file, excluding
administrative contacts (making appointments, sending a first information
letter, locating a person [...]), we find the following figures for 1996: 6 home
visits per file; 1.4 meetings at the mediation office; 9.2 telephone contacts;
6.3 contacts by letter. Table VIII gives a breakdown of these different kinds
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of contacts.
On average, in the year 1996 it took 3.1 months from the date of the crime

before a letter by the prosecutor was sent to invite both parties to take part
in the action to redress. The next step - contacting the parties by the mediator
- took 1.2 months on average. The average time span to conclude the
mediation and closing the file was 4.1 months. An early ending to the
mediation process, without reaching an agreement or without concluding the
process in a consensual way, is reported in 45% of the files in 1996. In these
cases, the mediation process was stopped on the initiative of the mediator
(two cases), the victim (five), the offerader (six) or the victim and the offender
together (three).

For the year 1996, 50% of the cases resulted in a written agreement.
There was a total of 25 agreements in 22 files. The contents of these
agreements can be categorised as follows: most prominent was a total of
38 financial settlements, mostly for the material damage. In the agreements
it was mentioned 17 timer that the victim was prepared to drop the claim
for compensation, and 13 times that the victim would drop the civil claim
in court. In 17 agreements the offender offered excuses and in 21
agreements there was an exchange of information between the victim(s)
and the offender(s). In 16 agreements there were statements and proposals
about the way the criminal court should deal with the case.

FURTHER PERSPECTIVES ON RESTORATIVE JUSTICE

Basic Assumptions and Goals

In view of the results of the programmes discussed in this article, further
extensions are now under way in Belgium. On the one hand, mediation
programmes, were set up at the police level in eight cities. They focus

TABLE VII

Type of cases in `mediation for redress' (1993-1997).

n %

Violent offences 69 49.3
Property offences 57 40.7
Sexual offences 14 10.0
Total 140 100

Source: Peters and Aertsen (1994); Aertsen and van Garsse (1996); Bemiddelingsdienst
Arrondissement Leuven (1997, 1998).
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TABLE VIII

Contacts by the mediator (1996).

521

Contacts with Average number of contacts per file

Offender 9.1
Family of offender 1.5
Lawyer of offender 1.0
Victim 6.6
Family of victim 0.1
Lawyer of victim 1.6
Victim-offender meeting 0.3
Assistance agency 1.1
Prosecutorial service 1.4
Police 0.2

Source: BemiddelingsdienstArrondissement Leuven (1998).

primarily on minor offences and try to arrange as soon as possible a financial
settlement between the offerader, who acknowledges the facts, and the
victim. These projects are based on an agreement with the prosecutorial
service. The prosecutor is informed about the settlement and subsequently
closes the file with a prosecution waiver ('sepot').

On the other hand, and more in line with the mediatien for redress practice,
a further step in restorative thinking is being taken by the correctional
service. The idea behind the project of `victim- and redress-oriented
correction' is that even when the sentencing leads to the imprisonment of
the convicted person there is a clear need to look for possibilities of redress
and restitution. These goals not only serve the intererts of the victim but
are at the same time a logical condition for the social reintegration of the
offender. The underlying rationale is that there is a need to reflect on what
happened and what was formally labelled as a criminal offence and handled
by the criminal justice system. The penai sentence and even the imposition
of a civil judgement in favour of the victim only satisfy the need of society
to express its rejection of the behaviour.of the offender and the financial
claim for restitution of the victim. But there remains a wide area of unsolved
problems and questions between those directly and indirectly involved in
the offence.

The formal criminal proceedings give little or no possibility to explain,
to interpret, to question what happened and to express emotion, feelings,
interpretation and expectations about the consequences. Working on solutions
is beyond the capabilities of the traditional justice system. How can a
sentence relate to the social reality of a crime when there is no further
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concern about victim/offender exchange of information, admission of the
facts and their consequences by the offender and acknowledgement of
responsibility? How can a convicted person return to society after
punishment when nothing is done to solve the lingering problems, to
compensate or to make redress to the victim? How can feelings of self
respect be generated when it is impossible to face the reality of the harm
caused by the criminal act to other persons?

The official criminal justice way of dealing with crime and the
imposition of a prison sentence totally neglect this important dimension
of the social reality. Since public concern about victims of crime became
a major point of interest in Belgium, there has been a fast growing
questioning of the criminal justice system by victim support groups. Victim
rights during the different stages of the criminal justice process are now
seen as a legitimate and justified demand. The way to realise this demand
is a rather complex process, given the tradition of an almost exclusive
retributive state-offender process in the practice of criminal justice.

An Action Research Project on Restorative Justice in Corrections

Based on the experience of several victimisation studies and on the
experience of the mediation for redress project, an action research has
been initiated.5 One part of the research concentrates on the development
of a restorative and victim-oriented correctional service. The project refers
to the correctional policy statement of the Minister of Justice of June 19,
1996, in which the primary goal of the correctional service (safe and humane
corrections aiming at the social reintegration of the convicted person) has
been for the first time linked with the ideas of restorative justice (restitution,
redress and reparation). Social reintegration is dependent on the recognition
of victims and/or the acceptance of responsibility for restorative actions.
Restorative justice becomes a lever for the action to reintegrate the offender
in society.

This represents a new approach to corrections and it complicates the
traditional way of thinking because it puts a third party on stage. Instead
of the bilateral relationship of the state and the criminal justice system and
corrections on the one hand and the offender on the other hand, the new
approach recognises a triad relationship between society, victim and offender.

'Key stones for a coherent restorative and victim-orientedjustice policy: a research
project financially supported by the Ministry of Scientific Policy and carried out by the
Research Group Penology and Victimology of the Catholic University of Leuven in
collaboration with the Free University of Brussels and the University of Liège.
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Although there was in some cases a place for the victim as a `civil party',
the action of financial compensation has always been moved to the extreme
borderline of correctional concerns. The financial compensation of the victim
was kept dormant until the moment of release. Then it reappeared as a
difficult, often neglected duty or as an almost impossible and frustrating
condition for parole.

The action research project is meant to concentrate on the development
of concrete restorative actions in six correctional facilities. A co-ordinating
researcher is the central figure who provides scientific support and service
for six practitioners whose role it is to see what can be done in each of the
penal institutions. They have to take into account the specificity of the
penitentiary setting, the different categories of inmates in place, the
opinions and attitudes of the staff, the openness for the ideas of restorative
justice, relations with the social surroundings, the presence and concerns
of victim assistance and the victim movement. There are of course links
already present and there is also the pressure of public concern about
victims and the meaning of the prison sentence.

Financial compensation, though usually not the most important concern,
remains a problematic point which can no longer be neglected. It has to be
approached in the complex context of a possible imposed civil judgement
by the court on the one hand and the problematic financial situation which
most inmates face (remaining debts in the outside society and the extremely
low income from prison labour) on the other hand. This is a primary area
of action in the project. One of the principles is to work on these problems
from the time the prison sentence is meted out by the court. Work done
previously in this area reveals a big problem of adequate information. Many
inmates do not receive correct information and the correctional service itself
is often not well informed about this aspect of the sentence. Another point
is the development of an agreement with the victim's láwyer about the
payment by instalment to the civil party.

The information that needs to be provided to victims and victim services
about corrections and the correctional programmes is another important
point that needs to be addressed in correctional policy. The Jack of
information evokes a lot of frustration among victims and their social
network as well as among ordinary citizens. So many prejudices can be
removed through correct information given in due time. When no adequate
information has been given prior to the moment of speculation about an
early release or parole, it is extremely difficult to come to a normal process
of information exchange.

The involvement of the prison staff on the one hand and the outside
institutions of victim assistance and offender support on the other hand
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is another major point in the development of restorative and victim-oriented
corrections. They have to be prepared to rethink their position and work
according to restorative principles. It is impossible to require offenders to
assume responsibility and to take part in redress and compensation if the
principle is not accepted by victims and by the professional people working
with both parties. There is clearly a need for a complete shift in thinking
about crime and the new problem-solving approaches to restorativejustice.

The action research project has now led to the introduction of different
innovative, though rather small, restorative initiatives in these Belgian
prisons. They have to be seen as a first move to find out to what extent
traditional correctional policy can be changed into a restorative practice.
The action research aims at discovering and defining the institutional and
personal resistance and at finding the way to overcome them. A report
describing the first year of action and the most important results will be available
by the end of 1998. Leaming from these experiences, the aim is to look for
further integration of the initiatives into the normai, daily correctional work.
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JUDGE F.W.M. MCELREA

THE NEW ZEALAND MODEL OF FAMILY GROUP
CONFERENCES

ABSTRACT. The Family Group Conference (FGC) originated in New Zealand where it
is the foundation stone of the Youth Justice system introduced in 1989. A significant
feature of that system is the way in which it enables restorative justice principles to be
implemented in an integrated manner in a statutory framework supervised by the courts
and applicable to all young offenders throughout New Zealand. FGCs are used both as a
diversionary technique (pre-adjudication) and at a (post-adjudication) pre-sentencing
stage. In addition this type of model is now being applied in a voluntary way but on a
smalt scale with adults. A significant feature of the FGC model is its greater use of
community-based solutions with a consequent reduction in the number of young persons

in state institutions.

KEY WORDS: conferencing, diversion, Family Group Conference, FGC, restorative
justice, youth justice

THE NEW ZEALAND YOUTH JUSTICE SYSTEM

New Zealand is a small country in the south-west Pacific approximately
two thousand kilometres east of Australia and with a land area of 268,000
square kilometres (approximately that of the United Kingdom). It is a
member of the Commonwealth and its legai system basically follows
the British model, but with its Youth Court being a notable exception.
New Zealand's population at the time of its latest census (1996) was
3,618,300 and in round terms that population comprised 75% people of
European. stock (mostly from the UK and Ireland), 15% Maori (the
indigenous people, of Polynesian origin), 5% from other Pacific Islands
and 5% other races.

In summary form I have previously suggested that, from a restorative
justice point of view, the distinctive elements of New Zealand'sYouth Court
model are threefold: the transfer of power from the state, principally the
courts' power, to the community; the FGC as a mechanism for producing
a negotiated, community response; the involvement of victims as key
participants, making possible a healing process for both offender and
victim.

40 European Journal on Criminal Policy and Research 6: 527-543, 1998.
© 1998 Kluwer Academic Publishers. Printed in the Netherlands.



528 JUDGE F.W.M.MCELREA

Against that simple framework let me briefly describe, for those
unfamiliar with its workings, the principal structural features of the Youth
Court under the Children Young Persons and Their Families Act 1989.'

1 There is a division of function between, on the one hand, the Family
Court, which handles all cases involving children (aged under 14
years) as well as all `care and protection' cases - the focus there
being on family dysfunction - and on the other hand the Youth
Court which handles offending by young persons (14 years but not
yet 17 years of age). The Youth Court is a division of the District
Court, which handles the bulk of the judicial work in New Zealand.
Youth Court judges, although specialists in this area, are also District
Court judges handling general civil and criminal cases. Their
decisions are subject to appeal to the High Court and Court of
Appeal.

2. A sharp separation is to be found between adjudication upon liability,
that is deciding whether a disputed charge is proved, and the
disposition of admitted or proved offences. The adversary system is
maintained in full for the former, including the right to trial by jury
of all indictable offences, the appointment of a youth advocate in all
cases, and the use of traditional rules concerning the onus and standard
of proof (that is beyond reasonable doubt) and the admissibility of
evidence.

3. For really serious offences ('purely indictable') the young person is
dealt with in the adult court unless a Youth Court judge decides to
allow him to remain in the Youth Court.

4. At the other end of the scale a diversion system operates to keep
young persons away from the Youth Court. If the members of the
FGC all agree, including the police officer present, the matter is
handled as decided by the FGC and will not go to court.

5. The FGC is attended by the young person, members of his family (in
the wider sense), the victim (with supporters if desired), a youth
advocate (if requested by the young person), a police officer (usually
a member of the specialist Youth Aid division), a social worker (in
certain cases only), and anyone else the family wishes to be there.
This last category could include a representative of a community
organisation; e.g. drug addiction agency or community work sponsor
potentially helpful to the young person.

'This overview is largely taken from McElrea (1 994b) at pp. 34-36. For other accounts
of the New Zealand legislation see Maxwell and Morris (1994) and Henwood (1997).
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6. The youth justice co-ordinator (an employee of the Department of
Social Welfare) arranges the meeting and of course attends as well,
in most cases facilitating the meeting.

7. Where the young person has not been arrested, the FGC recommends
whether the young person should be prosecuted and if not so
recommended, how the matter should be dealt with, with a pre-
sumption in favour of diversion. All members of the FGC (including
the young person) must agree as to the proposed diversionary program,
and its implementation is essentially consensual. Where the young
person has been arrested the court must refer all matters not denied
by the young person to a FGC which recommends to the court how
the matter should be dealt with. Occasionally a FGC recommends a
sanction to be imposed by the court. Usually it puts forward a plan of
action, e.g. apology, reparation (in money or work for victim),
community work, curfew and/or undertaking to attend school or not
to associate with co-offenders. The plan is supervised by the persons
nominated in the plan - which can be anybody, including a family
member-with the court usually being asked to adjourn proceedings,
say for 3-4 months, to allow the plan to be implemented.

8. The Youth Court nearly always accepts such plans, recognising that
the scheme of the act places the primary power of disposition with
the FGC. However, in serious cases the court can use a wide range of
court-imposed sanctions, the most severe being three months residence
in a social welfare institution followed by six months supervision; or
the court may convict and refer the young person to the District Court
for sentence under the Criminal Justice Act 1985, which can include
imprisonment for up to five years.

9. As with other diversion scheures, if the plan is carried out as agreed
the proceedings are usually withdrawn; if the plan breaks down the
court can impose its own sanctions. Thus the court acts as both a
back stop (where FGC plans break down) and a filter (for patently
unsatisfactory recommendations).

THE FGC AS A DIVISIONARY MECHANISM

Except in restricted arrest cases, no summons can be issued - and therefore
no charge can be laid in court against a young person without a FGC
being convened. Usually these `diversionary' conferences result in a plan
being adopted which does not involve the laying of charges - at least so
long as the young person complies with the plan. They are therefore truly
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diversionary conferences designed to keep the young person out of the
formal court system.

There are more FGCs of this type than there are FGCs ordered by the
court: 3,673 as against 3,112 respectively in 1997. Interestingly, the
proportion of diversionary FGCs five years earlier was much higher - 4,508
to 1,407.2 The recent trend reflects a greater volume of cases going to court
and a decreasing use of diversionary conferences by the police, possibly
because of a greater number of arrests, and/or a greater use of informal police
diversion. The emphasis on diversion is reinforced in the statute by a series
ofprinciples of youthjustice as set out in s 208, five of which are as follows.

(a) The principle that, unless the public interest requires otherwise, criminal

proceedings should not be instituted against a child or young person if there is an
alternative means of dealing with the matter;
(b) The principle that criminal proceedings should not be instituted against a child or

young person solely in order to provide any assistance or services needed to advance
the welfare of the child or young person, or his or her family, whanau, or family group;
(c) The principle that any measures for dealing with offending by children or young

persons should be designed: (i) To strengthen the family, whanau, hapu, iwi, and family
group of the child or young person concerned; and (ii) To foster the ability of families,
whanau, hapu, iwi, and family groups to develop their own means of dealing with
offending by their children and young persons;
(d) The principle that a child or young person who commits an offence should be kept
in the community so far as that is practicable and consonant with the need to ensure
the safety of the public;

(f) The principle that any sanctions imposed on a child or young person who commits
an offence should: (i) Take the form most likely to maintain and promote the development
of the child or young person within his or her family, whanau, hapu, and family group;
and (ii) Take the least restrictive form that is appropriate in the circumstances.

Thus the statute emphasises that criminal proceedings are a last resort and
encourages a community-based solution whereby families, whanau
(extended families), hapu (sub-tribes), and iwi (tribes) and family groups
take prime responsibility for dealing with their own young people. It should
be stressed that this legislation applies to all racial groups in New Zealand.
Although the act is sensitive to certain values embedded in Maori and Pacific
Island culture (e.g. the need to address the position of the victim, the value
of an apology, and the importance of consensus rather than majority
decisions), 1 have never heard it suggested in my seven years as a Youth
Court judge that the value of the FGC process is limited to those cultural
groups.

z Figures supplied to me by New Zealand Children andYoung Persons Service, January

15, 1998.
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Significantly, s 208 is followed immediately by provisions dealing with
warnings and formal police cautions which are encouraged as first steps
in dealing with young offenders. What is not mentioned in the statute but
is also significant is an informal system of police diversion, which operated
before the act came into force and continues to operate alongside the formal
diversionary FGC system. Informal police diversion usually involves a
police visit to the young person's home and, with agreement of the
parent(s) and the victim, giving the young person certain tasks to attend
to in the community such as community work and payment of restitution.
While this practice has no explicit statutory backing, it is seen to be
simply part and parcel of the police discretion in the prosecution of
offenders and from a legal point of view its authority relies upon its
consensual nature. It is said that many more young people are dealt with
by such informal means than are referred to diversionary FGCs under the
act, but unfortunately no figures are available to determine the exact
proportions. The estimate of a senior police officer is that 80-85% of
offences committed by children and young persons do not go to a FGC.3
(This percentage will however include police warnings and cautions as well
as informal police diversion.)

The impact of the diversionary provisions of the act is seen from Figure
1 setting out the annual volumes of offence proceedings filed in the Youth
Court from January 1990 to December 1995 (New Zealand Judiciary 1996,
p. 48, Figure 19).

The new act had come into force only a few months prior to the
beginning of this period and the figures show an immediate reduction of
about 50% in the number of proceedings filed against young people,
consistent with the diversionary principles of the act. (If the table had gone
back into 1989 the percentage decrease would have been even greater.)

The increase shown in the number of proceedings filed over the ensuing
five years has gone hand in hand with an increase in juvenile offending
over the same period. In 1988/89, 33,500 `police cleared' offences were
attributed to juveniles (that is children and young persons) and by 1995/
96 this had risen to nearly 45,900. However, over the same period there
had also been substantial increases in the number of cleared offences
attributed to adults - and indeed these increased by 44% compared to the
37% increase for juveniles. As a result crime attributed by the police to
juveniles, as a proportion of total crime, has remained fairly stable
(Maxwell and Morris 1996a, pp. 14-15).

3 Letter of January 15, 1998 to the author from Inspector Chris Graveson, head of the
Youth Aid section at Police National Headquarters.
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Figure 1. Youth Court-offences proceedings filed.Annual volumes for 12 month periods
(January 1990 to December 1995). It should be noted that `offence proceedings' here
refers to the total number of `informations' or charges laid, not of cases or of young

people.

REDUCED USE OF CUSTODIAL OUTCOMES AND THE COURTS

Although the figuresjust given do not show a reduction in youth offending
since the implementation of the 1989 act, they do show that juvenile
offending as a proportion of total crime has not increased - despite the
decreased use of the courts and of state institutions.

As to the courts, "[o]nly 16 per 1,000 young people appeared in the
Youth Court in 1990 [the first full year of operation of the new act]
compared with an average of 63 per 1,000 in the three calendar years
immediately preceding the Act" (Maxwell and Morris 1992, p. 26). This
indicated a 75% immediate reduction in the number of young people
appearing in theYouth Court. Certainlyjudicial experience confirmed that
the allocation ofjudges, courtrooms and other resources to this work was
able to be reduced substantially.

The number of cases involving young people who came before the courts
is interesting. The number of prosecutions against young people dropped
from 8,193 cases4 in 1989 to 2,352 in 1990 (a 71 % reduction) and has slowly
risen since then to 3,908 in 1996, but this is still less than half of the 1989
number (Spier 1997, Table 5.2). Such figures illustrate that the diversionary
intentions of the 1989 act became a reality almost immediately, and that their

" Each `case' refers to all charges laid against a young person which are dealt with at
the same time, so one case may involve several charges.
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effects have continued to be feit in a very substantial way. Custodial outcomes
for young persons fall into two broad categories, orders for supervision with
residence (three months detention in a Department of Social Welfare
residence foliowed by up to six months supervision), and sentences of
corrective training (three months detention) or of imprisonment, imposed
in the District Court or High Court.5

Starting with the second category, there were 255 cases involving such
sentences in 1989, but only 108 in 1990 and 1993, and 138 in 1996 (Spier
1997, Table 5.7). Figures for admissions to prison (as distinct from
sentences) for young persons (aged 14-16 inclusive) also show the initial
effect of the act, and its continuing beneficial effects (Table l).6

It will be seen that the number of young persons received into prison
fell sharply (from 173-64, a drop of 63%) in 1990, the first year of operation
of the new act, and although rising slightly since then (to 81 in 1996) has
remained at less than half the earlier number, representing only 1 % of the
total prison admissions. (It should be remembered that these are admissions
per annum. The average number of young people in prison at any given
time is probably a lesser figure.)

Comparable figures relating to the first category (supervision with
residence orders) are almost impossible to obtain.7 1 recorded in an earlier
paper (McElrea 1994b) that the number of juveniles admitted to social
welfare residences dropped from 2,712 in 1988 to 923 in 1992/1993; these
figures almost certainly included `care and protection' cases from the

TABLEI

The number of receptions (admissions) of young people and adults to prison Bach year, 1986-1996.

Age 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996

14-16 275 240 160 173 64 71 51 53 78 70 81

17+ 5,657 5,900 5,849 6,434 6,613 6,773 6,936 7,083 6,415 6,304 6,841

Total 5,932 6,140 6,009 6,607 6,677 6,844 6,987 7,136 6,493 6,374 6,922
% 14-16 4.6 3.9 2.7 2.6 1.0 1.0 0.7 0.7 1.2 1.1 1.2

5 Most of the second category of cases reach the District Court by being convicted in
the Youth Court and transferred under s 283(o) of the Act. The remainder are `purely
indictable' cases where the young person has been declined Youth Court jurisdiction by
a Youth Court judge under s 275 or s 276.

6 Figures supplied to me by the Ministry of Justice January 15, 1998.
7 New Zealand suffers badly from a Jack of any statistica] base common to police,

courts, prisons and the Department of Social Welfare. It is hopel that new information
technology will remedy this deficiency.
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Family Court. Elsewhere it is said that in 1988, 2,000 children in New
Zealand were in state institutions, while in late 1996 the figure was under
100 (Walters 1996, p. 26).8 Certainly the number of beds available to the
Youth Court dropped substantially as residences were closed, so that there
are now in total only 70 beds for all of New Zealand9 and these must
accommodate `remand' cases as well as those on supervision with
residence.10 (A census taken on July 8, 1997 (Report of the Working Party
1997, pp. 4-5, 4-6) showed equal numbers of each type of case.)

Another set of figures shows that supervision with residence orders
`completed' during the 'fiscal year' are recorded as 115 for 1995, 117 for
1996 and 94 for 1997- an average of 109 a year." These confirm that there
is very little use of this custodial outcome in the Youth Court. In part this
may be because of the limited number of beds available, but it also reflects
the philosophy of the_legislation.

These reductions in custodial solutions for young offenders have
occurred despite both a high overall use of imprisonment in New Zealand
(143 prisoners per 100,000 population in 1997) and an increasingly `get
tough' line evident in the news media and in public opinion,12 and are a
direct reflection of the legislative policies (quoted above from s 208 of the
act) underlying the FGC system and their implementation by the police,
courts and other officials. The statutory model and its underlying principles
have therefore proved remarkably resilient.

A NEW ATTITUDE TO PLEADING

One of the distinctive features of the Youth Court system is the way in
which the FGC procedure has encouraged a new attitude to pleading. We
do not experience the `you prove it' attitude so common in the adult courts.
1 have written about this previously (McElrea 1995, pp. 64-71). In brief,

8 It seems that these figures represent average inmate numbers (i.e. population), whereas
the figures 1 have quoted showing a 66% reduction referred to numbers admitted.

9 Twenty in Wellington, 20 in Christchurch, 25 in Auckland and 5 in Hamilton (figures
supplied to me on January 14, 1998 by New Zealand Children andYoung Persons Service).

10 Indeed the Department of Social Welfare has been criticised for closing so many
institutions that it currently is severely embarrassed by the shortage of beds for remand
case - a situation currently being addressed.

" Figures supplied to me by New Zealand Children andYoung Persons Service, January
15, 1998

12 Public opinion polls now show a (bare) majority favouring the return of capital
punishment, and a clear majority in favour of the return of corpora] punishment in schools.
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it is submitted that the FGC process encourages an admission of
responsibility, which is positively discouraged by the formal system of
pleading guilty or not guilty in the adult courts. In this article 1 will not
elaborate on this any further because it is not directly relevant to our attempt
look `beyond prisons' to non-custodial solutions. It is however indirectly
relevant, because the acceptance of responsibility for what one has done
is essential to restorativejustice procesces which in turn are more likely to
lead to non-custodial solutions. The best illustration of this truth is possibly
Manitoba's Hollow Water healing circles program for dealing with sexual
abuse of young people. Figures quoted at Congress '95 (Winnipeg) by Berma
Bushie showed that 48 out of 53 abusers who were offered the healing
circle programme admitted their abuse and took part in the programme; not
one of them was sentenced to imprisonment. The remaining five declined
to take part in the programme and elected trial through the courts; four of
the five were convicted and all four were sentenced to imprisonment.13

THE FGC AS THE KEY TO DISPOSING OF CASES

First, a matter of terminology. Consistent with the attitude to pleading,
which 1 mentioned already, the Youth Court does not Eind people `guilty'
and does not enter `convictions'. Instead offences are `proved', either
by admission at a family group conference for a matter that is not denied,
or by the finding of a Youth Court judge after a defended hearing of a
denied matter.

Where charges are laid in court and the matter is not denied it should be
noted that the FGC, which must be directed by the court, can operate in
some ways as though it were (retrospectively) a diversionary conference.
This is because very often the conference comes back to the court with a
recommended plan, which involves the police withdrawing the charges if
the plan is carried out. There are apparently no collated figures on this type
of outcome but in my experience as aYouth Court judge since 1990, about
three-quarters of the cases that come to the Youth Court are resolved by
the court's acceptance of an FGC plan and (after completion of the plan)
the charges being withdrawn by the police or the young person being
discharged without any formal order of the court.14

13 Further details of Berma Bushie's account are included in McElrea (1996) at pp.
112-113 where I explored the relevante of restorative justice in cases of rape.

'^ Table 5.2 in Spier (1997) indicates that informal outcomes currently account for
about 60-70% of Youth Court outcomes - which suggests that Judges in other parts of
New Zealand may make greater use of formal orders.
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As already noted, no sentencing occurs in the Youth Court without a
FGC having been held. Its recommendations to the court are accepted in
the great majority of cases, and these recommendations are usually for a
community-based outcome. In rough terms, over 80% of all FGCs result
in agreements and a similar proportion of FGC recommendations are
accepted by the Youth Court; most of these result in informal outcomes,
that is without any formal court order.

In terras of the formal orders made by the court the actual numbers are
relatively small. Table II sets out the figures for the most common orders
for the last three years.15 Unfortunately 1 have not been able to obtain accurate
figures for the number of young persons who are convicted and transferred
to the District Court for sentence because, 1 am told, no such figures are
collected! All l can offer is my own impression as a Youth Court judge that
this type of outcome occurs probably in about 100 to 150 cases each year.16
Transfer to the District Court is reserved for very serious cases - either in
the sense that the offences themselves are very serious (matters such as rape
or robbery with violence) or in the sense that the offender's record of repeat
offending is a bad one. (Commonly it is a combination of both aspects.)

In teems of total custodial outcomes it is significant that there are
currently approximately 100 young persons per annum receiving
`supervision with residence' (the only custodial order which the Youth
Court can make) and a further 130 odd who are sentenced to corrective
training or imprisonment in either the District Court or the High Court. The
result is that about 230 young persons per annum receive a custodial sentence
- about 6% of the total cases dealt with by the courts - a figure which has

TABLE II

Formal orders of the Youth Court, 1995-1997.

Type of order 1995 1996 1997

Community Work 136 120 107
Supervision 397 407 382
Supervision with Activity 85 93 77
Supervision with Residence 115 117 94

15 Figures supplied to me by New Zealand Children andYoung Persons Service, January
15, 1998.

16 Table 5.7 in Spier (1997) indicates by lines 1, 2 and 4 that in 1996 there were 297
cases of young offenders sentenced in the District Court or High Court, but this wi11
include those declined Youth Court jurisdiction for `purely indictable' offences, as welf
as those transferred from the Youth Court.
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not changed to any significant degree in the last few years. This is clear
evidence that the Youth Courts have adopted and continued to apply the
community-based regime, which the FGC system was intended to implement.

RESOURCES AND MORALE

One of the key difficulties facing the youth justice system in New Zealand
has been a lack of funding.11 In part this has been due to budgetary constraints
but it may also represent an under-valuation of the youthjustice system and
its potential to save state expenditure long-term through preventative action.
Writing in December 1994 Gabrielle Maxwell commented:

Nevertheless [...] the amount of money available for youth justice has consistently
decreased each known year; for fiscal 1995 my guess is that it will probably be close
to half what was originally allocated in 1989. Over the same period the number of
conferences being held has shown a marked upward trend so that the gap between
funds and demand has increased. (Maxwell 1994, p. 7)18

More recent news is not much better.

Youth Justice Co-ordinators now report that they have no more than $100 on average
to resource each Family Group Conference. [...1 The savings inevitably made by fewer
young people being processed through the Courts, sentenced to residences and
sentenced to imprisonment or corrective training have not been reallocated to provide
for children and young people coming in to the youth justice system. (Maxwell and
Morris 1996b, p.102)

Former Principal Youth Court judge M.J.A. Brown estimated in 1994 that
the Youth Court system was only working to about 40% of its capacity.'9 I
believe that view is still widely held by many participants in the youthjustice
process. Putting the matter in a positive way, there is a strongly held view
that with adequate funding, attention to implementing the provisions of the
act,20 and with good practice protocols operating, the Youth Court model
has the potential to produce much better results than it has so far.

" See e.g. the comments of Judge Carolyn Henwood in Henwood (1997) at pp. 19-20.
As early as 1994 the Police Association was decrying the "woefully inadequate" staffing
and resources for the legislation: article in Otago Daily Times, February 2, 1994.

18 Table 1 showed that special costs for running FGCs reduced over four years from an
estimated 6-8 million dollar to 1.7 million dollar.

19 Comment at Youth Justice Conference, Auckland, February 1994.
20 For example, the act made provision for Iwi (tribal) authorities to perform for young

Maori people much of the work currently done by the Department of Social Welfare;
nearly a decade later that important objective is still at the early stages of implementation.
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While a shortage of resources is a problem, and proposals have been made
to amend the act (particularly so as to deal better with repeat offenders), in
my view the level of confidence in the FGC model itself amongst pro-
fessionals remains high. My own enthusiasm for the legislation is well known,
but it is shared by many others. Speaking in 1994 judge Peter McAloon from
Nelson said, with particular reference to the FGC concept:z'

In addition to being a District Court Judge 1 am a Family Court Judge and a Youth
Court Judge. The Youth Court has been in existence for nearly 5 years and represents
a vast change from the former Children's Court. 1 believe that the Youth Court is the
brightest star in the justice firmament.

More recently theYouth Court liaison judge for the Wellington area, judge
Carolyn Henwood has written (Henwood 1997, p. 49):

I would like to submit we have made outstanding gains in New Zealand by passing
the Children, Young Persons, and Their FamiliesAct. The areas of concern are basically
administrative in nature and are easy to adjust if there is a will to do so. I sit in the
Youth Court on a regular basis and 1 am certain that Family Group Conferencing when
it is done well is a brilliant solution to the resolution of youth crime.

These judicial testimonials are based on solid, first-hand experience and
are reflected in the views of others involved in youth justice.

THE ROLE OF THE POLICE IN FGCs

This is not a comparative study of different models of the FGC process.
There are now a number of different versions operating outside New
Zealand.22 However, for other countries thinking of adopting FGCs there
is one key point of difference on which I will make a comment and that is
the question of who should convene and facilitate the conference. In New
Zealand this is an independent person, the Youth Justice co-ordinator,
employed by the Department of Social Welfare. There is no necessity for
that department to be the employing agency - e.g. it could be the
Department for Courts - but in my view it should not be the police. The
police are present at each conference in the person of a Youth Aid officer,
but they have no co-ordinating role.

By contrast, theAustralian `Wagga'-model which has been commercially
marketed in North America by REAL JUSTICE (trademark) supports the
police for this central role. Those who are tempted to follow this suggestion

21 Unpublished address to hui at Onetahua Marae, October 1, 1994.
xz Some Australian versions are described in Alder and Wundersitz 1994.
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might read Harry Blagg's analysis as one with several years experience of
the Australian scene. He suggests that the `Wagga'-model promises to in-
tensify rather than reduce police controls over Aboriginal people (Blagg
1997). It is also significant that the Australian state, which most recently intro-
duced conferencing, New South-Wales, did not agree with the proposal that
police should run conferences.23 1 can also report that the head of the police
Youth Aid section in New Zealand, inspector Chris Graveson, is strongly
against the police taking on this role. Three argtiments he has advanced are:24

As Police are bringing the prosecution, it would be seen as inappropriate for them to
be organising and being in control of the process that is to determine the outcome.
[...] If Police were in the function of co-ordinator, they would have to be seen to be
objective and it would limit the amount of support they could give to the victim. [...]
If the Police are chairing the conference, then it limits what they can and cannot say.
If the offence is outrageous or serious, or there are other serious factors that concern
the Police or the community, then how can the Police express these with vigour when
they are meant to be there to facilitate?

1 support those views and would add that the police in a very real sense
represent the public interest at FGCs and must be free to speak and act in
the public interest if the system is to have credibility with the public.

OTHER FGC POSSIBILITIES WITH JUVENILES

Quite apart from the criminal justice system there are potential uses of the
FGC technique which merit attention. In particular it can be employed as a
conflict resolution mechanism in schools, where 1 have advocated its use to
reverse the rising incidence of suspensions and.expulsions in dealing with
serious misbehaviour (McElrea 1997b). Australian research on this topic is
very promising, in particular the 1996 report of a year-long trial of
conferencing in 75 Queensland schools, which makes very exciting reading
(Hyndman et al. 1996, p. 14). It is heartening to see that in the last government
budget $130,000 was allocated to trial this concept in New Zealand.

AN INTEGRATED MODEL OF JUSTICE

The New Zealand youth justice model is of interest because of the way it
applies restorative justice techniques as part of a legal system applying to

23 On the other hand 1 acknowledge the Republic of Ireland as an example to the contrary.
24 Personal communication, January 15, 1998, reported with permission.
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all young persons. It is not an `optional extra' used at the discretion of
the courts. It is not limited to certain races of offenders or types of offence.
It seems to have succeeded in achieving substantial public acceptance
because the police are represented at all FGCs and (like others present)
have a power of veto, the process is overseen by the Youth Court, young
people on very serious ('purely indictable') charges can be declinedYouth
Court jurisdiction and the Youth Court can convict and transfer a young
person to the District Court for sentence. The youth justice model is
therefore integrated into the wider court system in a manner that allows
inappropriate cases to be filtered out and yet ensures that the great bulk
of offending is dealt with in accordance with the distinctive principles
of the 1989 legislation. The right balance between these two objectives
is a difficult one to achieve but in my view it has been found in New
Zealand. It is possible that this type of integrated approach could be
followed with other restorative justice techniques such as sentencing
circles, and it is submitted that a similar approach could be taken with
adults.

ADULTS

Although our Youth Court model was not specifically designed as a
restorative justice system, in a much earlier paper (McElrea 1994a), 1
argued that it has many of the features of restorative justice.25 (1
acknowledge that in some respects sentencing circles in Canada may
represent a more thorough-going example, especially in its involvement
of the cornmunity (Stuart 1996)). Others, including a recent visitor to New
Zealand, Kevin Barry, who is London's senior probation officer, have
reached a similar conclusion:

Restorative justice may not have played a large part in the development of FGCs
but its emphasis on the extended family rather than a state process, the crucial
involvement of the victim and the reparative rather than retributive nature of
outcomes places it firmly within the typology of a restorative paradigm. (Barry 1997,
p. 4)

111 use the term `restorative justice' in the sense explained in the classic work of Zehr
(1990, p. 181): "Crime is a violation of people and relationships. It creates obligations to
make things right. Justice involves the victim, the offender and the community in a search
for solutions which promote repair, reconciliation and reassurance." Howard Zehr 1 regard
as one of the great modern prophets of justice.
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Others have written on this issue, and the question will not be pursued
here.` Of more immediate interest is the possibility of applying a similar
model to adults. This is a proposal 1 raised in 1994 in a paper (McElrea
1994b)27 that seemed to be well received by the National Conference of
District Court Judges held that year and which received the support of
both the New Zealand Law Society and the Courts Consultative Committee.
The paper was referred by others to the minister of justice who has
supported the introduction of some pilot schemel for adults, but these are
dependent on funding which is still awaiting approval.

However, in the absence of official action a number of groups have
started running community group conferences for adults, and doing so for
courts which refer cases with the consent of all parties. Probably the best
of these programmes is that of the Te Oritenga Restorative Justice Group
in Auckland which has been operating since 1995. Overseas experiments
are however promising, and hopefully will encourage us to resume our
former momentum. How re-assuring to learn of the early results of
Australia's trial diversionary conferencing programme conducted inACT,
where professor John Braithwaite advises that two years of evaluation and
interviews with 548 offenders have shown that conferencing works better
than court for most victims and offenders.28

One restriction I would advise strongly against is the exclusion of
serious crime from restorativejustice conferencing. It is probably tempting
to limit trial schemes to what might be thought to be the easier cases, but
this is a serious mistake. In many ways the deeper the hurt that has occurred
the greater the need for healing (often on both sides) and the greater the
potential benefit to the community from `putting right the wrong', as has
been shown at Hollow Water. 1 can think of many cases of serious youth
crime where the benefits of a FGC have been enormous - aggravated
robberies, bad assaults, and even one case of sexual violation by `digital
penetration'. Indeed in the paper 1 gave to the Rape Conference (McElrea
1996), 1 argued that restorative justice would not be suitable in every rape
case but it would have a huge amount to offer in many cases. It is worth
repeating the words of one victim quoted there:

This is not a justice system. This is a legal system. My intention was never to have
him sent to jail, because he is an elderly person and he is ill. My intention was only

26 Also of interest are the many points of parallel between restorative justice in the
criminal justice context and ADR (alternative dispute resolution) in civil disputes; sec
McElrea (1997a).

27 The same course is advocated in Consedine (1995).
28 The Australian April 22, 1997, pp. 5 and 13.



542 JUDGE F.W.M.MCELREA

ever to get validation. It's important that you stop the eating away inside you of the
big secret.

CONCLUSION

New Zealand has an integrated model of the FGC, which has succeeded
over the eight years sine its inception in keeping large numbers of young
people out of the formal justice system and out of state institutions. It has
the potential to achieve even better results with young people and to be
adapted for use in a formal way with adults. Justice is not the preserve of
any system or country. It is a goal to which all peoples aspire, and we are
fortunate to have opportunities through which to learn from each other.
Whether other countries wish to borrow from the New Zealand example is
for them to consider, but 1 wish to close by paying tribute to the wonderful
spirit of justice that blows across Canada today. It is clear that restorative
justice has gained tremendous support in Canada in the last two years and
that there is a real openness to the possibility of fundamental change in the
definition and delivery of criminal justice. 1 hope Canada can infect us with
that spirit.
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ALTERNATIVES TO CUSTODY FOR HIGH-RISK YOUNG
OFFENDERS: THE MULTISYSTEMIC THERAPYAPPROACH*

ABSTRACT. This article describes the implementation of randomised trials in Ontario,
Canada, of a community-based, therapeutic intervention for youths who would be
candidates for custodial sentences because of the severity or persistence of their criminal
behaviour. Many recognise the need to reduce custody stays but the realisation of that
goal requires the creation of community-based programs which judges believe will not put
the public at risk. Reviews of the empirical literature indicated that Multisystemic Therapy
could be a cost-effective, individualised, community-based alternative to custody that
reduces long and short-term recidivism of high-risk youths.

KEY WORDS: custody, risk, treatment, youth corrections, youth justice

The use of custodial sentences in combating youth crirne in Canada has
become part of the fabric of Canadian youth justice since the proclamation
of the Young Offenders Act (YOA) in 1984 (Leschied and Gendreau
1992). Across the nation, 34% of youth court cases where at least one
charge leads to a conviction results in a sentence of open custody, closed
custody or both consecutively (Statistics Canada 1998b). This is similar to
the United States figure for adjudicatedjuvenile delinquents (Snyder and
Sickmund 1995), but notably divergent with the greater use of community-
based sanctions in Europe, Australia and New Zealand.

Maur (1998) of the Sentencing Project in Washington, DC, has linked
the increased use of imprisonment in North America to four distinct trends:
the shift from offender-based to offence-based sentencing; decreased
emphasis on rehabilitation; shift of resources to institutions; limited
consideration for non-custodial sentencing options. The same can be said
of the juvenile justice system. In Americanjuvenile courts, the sentencing

*This is a revised version of a paper delivered by Dr. Leschied at the `Beyond Prisons'
Conference sponsored by Queen's University and the Correctional Service of Canada in
Kingston, Ontario, Canada, March, 1998. The authors gratefully acknowledge the funders
of the MST project: Ontario's Ministry of Community and Social Services and the
Department of Justice Canada. A copy of the first year-end report on the evaluation of
MST in Ontario can be found on the website of the London Family Court Clinic
(www.lfcc.on.ca).
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philosophy has shifted from an individualised response to one tied to the
severity of the offence. This shift has been linked to public concern about
violent juveniles and has led to increased recourse to the adult courts and
to the imposition of mandatory minimum sentences (Torbet et al. 1996).

The Canadian public would probably be supportive of such developments
in this country. Opinion polls indicate that Canadians believe crime is
increasing and that, depending upon where they live, crime is a salient
problem on their minds (National Crime Prevention Centre 1998). When
asked for explanations, they often blame the justice system. Despite the
drop in the rate of reported crime (20% for property offences over the past
five years) legislators and policy makers are acutely aware that average
Canadians perceive many inadequacies in the youth justice system, including
the belief that sentencing judges are too lenient and custody stays are too
short (Standing Committee on Justice and Legal Affairs 1997; Department
of Justice Canada 1998).

While the general public seems to support more of the `get-tough'
approach, both levels of government (federal and provincial) appear to be
interested in lowering the use of custody, in part because of the enormous
cost and the drain it makes on funds available for community-based
resources. The Standing Committee on Justice and Legal Affairs (1997,
p. 35), a group of Parliamentarians charged with reviewing the implementation
of the YOA, held hearings in 23 sites across the country. One of their
conclusions was that:

Canada uses imprisonment in response to youth crime more than many other countries.
The bulk of financial resources devoted to youth in conflict with the law in this country
has gone to build and operate custodial facilities [...] . This over-reliance on the formal
justice system and imprisonment is an enormous drain on public dollars, introduces
minor offenders to more serious, persistent offenders, stigmatises offenders and
reinforces criminal identity in a deviant subculture. Moreover it fails to deter youth crime.

In addition, there is some doubt whether community safety is enhanced by
custody as it is used. Nationally, more youths are incarcerated for
administration of justice offences (the most serious offences in 36% of
cases where custody is a disposition) than for interpersonal offences (17%).
Such offences include failure to comply with a disposition (mostly breaching
conditions of probation), failure to appear in court, escaping custody and
being unlawfully at large (Statistics Canada 1998b).

In youth justice, the federal government plays a key role by enacting
and amending the YOA and by sharing costs with the provincial and
territoria) governments for such areas as bail supervision, alternative
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measures programmes (that is, diversion), post-adjudication detention and
custody. Initially, the cost sharing was 50/50 but annual federal contributions
were frozen in 1989, meaning the federal share declines each year as
provincial costs increase. As it turns out, three quarters of the federal
contribution gets directed toward custody and custodial programming.
Provinces with low custody rates receive proportionately less federal money
(Department of Justice Canada 1998).

Federal attempts to control the use of custody have included making
changes to the YOA aimed at lessening the possibility that sentencingjudges
will order custody. Since 1995, the desirability of alternatives to custody
has clearly been articulated in the YOA:

24. (1) The youth court shall not commit a young person to custody under paragraph 20
(1)(k) unless the court considers a committal to custody to be necessary for the protection
of society having regard to the seriousness of the offence and the circumstances in which

it was committed and having regard to the needs and circumstances of the young person.
(1.1) In making a determination under subsection (1), the youth court shall take the

following into account: (a) that an order of custody shall not be used as a substitute for
appropriate child protection, health and other social measures; (b) that a young person
who commits an offence that does not involve serious personal injury should be held
accountable to the victim and to society through non-custodial dispositions whenever
appropriate; (c) that custody shall only be imposed when all available alternatives to
custody that are reasonable in the circumstances have been considered.

In addition, judges contemplating custody must order a pre-disposition report
written by a probation officer. Judges control both the rate at which youths
are sentenced to custody and the length of time they stay there. The Jatter
statement is true because judges determine not only the length of custody
stay but also whether youths will be released early. There is no equivalent
of remission or parole for incarcerated youths in Canada. Those seeking
early release must apply to the sentencing judge.

Despite such provisions as subsections 24(1) and 24(1.1), and a
Declaration ofPrinciple that promotes individualised sentences, the tenor
of the YOA in toto is clearly of a due process orientation. Drafters of the
statute emphasised rights and responsibilities, in contrast to the social
welfare orientation of its predecessor the Juvenile Delinquents Act.
Holding youths accountable for their actions, in the context of the rule of
law and due process, connotes an emphasis on specific and general
deterrence as key priorities. While there is some basis to appreciate how the
drafters of the YOA feit that deterrence-oriented accountability provisions
would have a salutary effect in reducing youth crime (Archambault 1991),
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more recent evidence from published accounts of programme outcomes
suggests that deterrence-oriented measures are not necessarily associated with
meaningful reductions in recidivism among youth (Lipsey and Wilson 1998).

The irony of the emphasis placed on custody is this: these `deep-end'
services are the most costly, but nowhere in the relatively meagre research
on the effects of institutionalisation is there empirical support that custody
is an effective way to reduce youth crime and increase public safety.
Canada is not experiencing the rapid construction of prisons evident in her
close neighbour the United States, but the rate at which incarceration is
used is higher than many other Western nations (Correctional Service of
Canada 1997; Maur 1997).

A key intention of the Department of Justice (1998) with its proposed
framework for youth justice reform is to lower the rates of custody
ordered in Canadian youth courts. This cannot be accomplished through
law reform alone. Members of the public in general, and sentencingjudges
specifically, must be convinced of several things. First, incapacitation
through custody may protect the public in the short term hut not in the
long term. Second, there are viable community-based alternatives to
custody that can both protect the public in the short term and reduce
recidivism in the long term. Third, the expensive option of custody will
not `purchase' as much reduction in offending as these other non-custodial
sentencing options. Providing empirical evidence of these three factors
is the intent of the study discussed here. This review outlines the choice
of Multisystemic Therapy (MST) as a viable alternative to custody for
high-risk young offenders and the implementation of a clinical trial of MST
in four Ontario communities.

SYSTEMIC AND PROGRAMMATIC REQUIREMENTS FOR EFFECTIVE SERVICE

Meta-analytic reviews of the outcome literature support the desirability of
providing programmes that are related to the causes of crime (Andrews et
al. 1990; Gendreau and Goggin 1997; Lipsey and Wilson 1998). Sanctions
provided independent of appropriate rehabilitative efforts fail to demonstrate
significant reductions in offending. These reviews have given rise to a clearer
understanding ofboth the systemic requirements for the delivery of effective
service as well as the programmatic requirements to provide meaningful
reductions in youth recidivism.

Andrews et al. (1990) identified the importance of matching the intensity
of service to the relative risk and need of individual offeraders. This Risk
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Principle of Case Classification, a useful means to allocate service, suggests
that intensive services are more meaningfully delivered to high-risk youth,
while low-risk youth can be safely assigned to lens intensive services such
as community service, fines, restitution and low-level community
monitoring. Inappropriate matching of service to risk level will, accor-
dingly, be seen as an ineffective, non-productive use of services that can
further the criminogenic risk of some youths (Andrews et al. 1990). There
is evidence to suggest that, in the province of Ontario, sentencingjudges
are inclined to place in custody a disproportionate number of youths who
would be assessed as low risk for further offending (Hoge et al. 1995).
Differential association theorists would warra that placing low-risk offeraders
with high-risk offenders could well adversely affect their risk for re-
offending.

Lessons leamed, therefore, from the meta-analysis on systemic variables
in effective programming for youth corrections suggest that: lower risk cases
can be safely assigned to less intensive services; higher risk cases are more
effectively dealt with in more intensive services; the differential assignment
of youth according to risk is critical.Accordingly, a spectrum of services to
address youths at all levels of need and risk would be a desirable charac-
teristic of any youth correctional system.

Researchers have also addressed the programmatic components of
correctional interventions for youth by identifying the content and quality
of effective programmes (for a detailed review see Andrews et al. 1992).
Components of effective programmes are assessed in relation to their ability
to meaningfully reduce recidivism within the targeted group. Programmes
assessed as effective tend to be those that systematically assess risk in clients,
use the risk principle of case classification, adopt programme orientations
known to be effective, employ well educated and well trained staff, monitor
programme integrity and adherence to the intervention model used, and
rigorously evaluate the extent to which programme goals are met. Cognitive-
behavioural interventions are often identified as having the greatest promise
in reducing recidivism when compared with other programming orientations
(e.g. Vennard et al. 1997).

The literature for effective service in youth justice served as the beginning
point in developing a strategy in Ontario. The search for an alternative to
custody for high-risk youth began with the understanding that any service
model considered had to match the eight integrity issues summarised by
Andrews et al. (1990). According to those authors, a coherent and
empirically defensible model:
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- empirically links interventions with desired outcomes;
- assesses risk and need levels of clients and targets them for intervention;
- has a detailed programme manual outlining the discreet steps involved

in the intervention;
- ensures that therapists have structured and formal training in relevant

theory and practice;
- ensures that therapists are supervised in a meaningful manner;
- assesses the therapeutic process as delivered to monitor the adherence

to key principles and the employment of techniques claimed to be
employed;

- conducts assessments of intermediate changes in values, skills or
circumstances of clients that are presumed to relate to desired
outcome(s);

- associates the level and intensity of intervention to risk, need and
responsivity.

The MST approach represented a community-based option that parallels
many of these characteristics.

THE MULTISYSTEMIC THERAPY APPROACH

MST was developed by the Family Services Research Centre at the
Medical University of South Carolina. It was apparent to them that mental
health services for serious young offenders were minimally effective at
best, extremely expensive and not accountable for outcomes. They reviewed
the research literature and looked for interventions with documented
success in shaping good outcomes for anti-social youth. They also noted
which interventions, some quite popular, have no empirical support. This
process of discarding ineffective techniques while gleaning those most
effective means that MST is really more an amalgam of best practices than
a brand new method.

MST adopts a social-ecological approach to understanding anti-social
behaviour. The underlying premise of MST is that criminal conduct is multi-
causal; therefore, effective interventions would recognise this fact and
address the multiple sources of criminogenic influence. These sources are
found not only in the youth (values and attitudes, social skills, organic factors,
etcetera) but in the youth's social ecology: the family, school, peer group
and neighbourhood. The needs of youths are understood by assessing the
`fit' between them and their immediate social context, a relationship which
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is seen as adaptive or functional as well as bi-directional. Treating youths
in isolation of these other systems means that any gains are quickly eroded
upon return to the family, school or neighbourhood. In fact, it is a key premise
of MST that community-based treatment informed by an understanding of
a youth's ecology will be more effective than costlier residential treatment.
This is even true when you select as candidates for MST those youths who
are bound for residential treatment or custodial placements because of the
seriousness of their conduct or emotional problems.

The MST process begins with the identification of the problem
behaviours, a task which involves the whole family. In other words, parents
are central in identifying treatment targets. Examples of these behaviours
include non-compliance with family rules, failure to altend school, failure
to complete school work, substance use, disrespect to authority figures, and
assaultive behaviour. While the focus is on elimination of problem
behaviours, this is accomplished in great measure by building on strengths.
So the assessment process allo involves identifying the strengths in the
youth and his or her family, which can include athletic ability, a trusting
relationship with an extended family member or teacher, warmth and love
among family members, or a hobby.

The next step is an assessment of the factors in the youth's ecology which
support the continuation of the problem behaviours and the factors which
operate as obstacles to their elimination. These factors may be a found in
any sphere of the youth's ecology or the linkages among them. So therapists
go to the school, spend time with the peer group, or speak with members
of the extended family. Examples of these factors might include poor
discipline skills on the part of the parents or teachers, marital discord,
parental substance use, lack of supervision, peer reinforcement of problem
behaviours, neighbourhood culture which condones violence or encourages
anti-social values, low commitment to education, chaotic school environment,
poor parent-to-school communication, or financial stresses experienced by
the family.

By identifying the `fit' between the problems and the broader systemic
context, MST workers are defining both the targets of intervention and the
indicators of whether the measures undertaken have been effective. A
therapeutic strategy should produce observable results in the problem
behaviour or else the strategy is revised. In other words, positive changes
in behaviour (e.g., school attendance) are used as indications that the
intervention (e.g., parent contacting the school daily) is on the right track.
Failure to achieve positive changes requires a reassessment of the fit and
plainly indicates the need to try a new approach. The MST service providers
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are ultimately accountable for overcoming barriers to change. Blaming
language such as `sabotage', `resistance', and `intractable problems' are not
permitted. In fact, diagnostic labels of any type are discouraged in favour
of a perspective that focuses on challenges and strengths.

MST is designed to be an intense but short-term involvement which can
result in the generalisation of treatment gains over the long-term. The
frequency and duration of contacts will decrease over time, being intense
in the beginning but lessening as improvements are observed. No social
service intervention can last forever, so the ultimate goal is to empower
the family to continue with the strategies and interventions which were
successful. An important goal in this process is to foster in the parents or
another caregiver the ability to be good advocates for their children and
themselves with social service agencies and to seek out supportive services
and networks. In other words, parents are encouraged to develop the
requisite skills to solve their own problems rather than rely on professionals.

MST is a highly individualised, flexible intervention tailored to each unique
situation. In other words, there is no one recipe for success. Instead, there
are nine principles which guide intervention.

1. The primary purpose of assessment is to understand the `fit' between
the identified problems and their broader context.

2. Therapeutic contacts should emphasise the positive and should use
systemic strengths as levers for change.

3. Interventions should be designed to promote responsible behaviour
and decrease irresponsible behaviour among family members.

4. Interventions should be present-focused and action-oriented, targeting
specific and well-defined problems.

5. Interventions should target sequences of behaviour within or between
multiple systems that maintain the identified problems.

6. Interventions should be developmentally appropriate and fit the
developmental needs of the youth.

7. Interventions should be designed to require daily or weekly effort by
family members.

8. Intervention efficacy is evaluated continuously from multiple per-
spectives with providers assuming accountability for overcoming barriers
to successful outcomes.

9. Interventions should be designed to promote treatment generalisation
and long-term maintenance of therapeutic change by empowering care
givers to address family members' needs across multiple systemic
contexts.
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The MST-specific training augments the education and experience therapists
bring from their chosen fields (usually social work or psychology).

Several randomised and quasi-experimental studies of MST have been
conducted in the United States and others are now under way (see Borduin
1995; Henggeler et al. 1996; Henggeler 1997; Henggeler et al. 1998). MST
has been demonstrated to reduce rates of criminal activity (officially
recorded and self-reported), institutionalisation, and drug abuse. MST
intervention is also successful at engaging and retaining families in treatment
and encouraging completion of substance abuse programming. It can result
in improvements in family functioning and cohesion. These results are
notable in a field where successes are few and far between but especially
remarkable because MST has been effective in inner-city urban areas,
among youth with serious criminal records, youth identified as high risk to
re-offend, and among economically marginal families and those with long
histories ofunsuccessful interventions.

An American study by the Washington State Institute for Public Policy
(1998) rated MST as the most effective and cost efficient of the 16
programmes analysed. Each programme followed youths until the age of
25. None eliminated offending but 15 of the 16 documented lower rates of
recidivism among programme participants compared with control youth.
After subtracting the cost of the MST intervention itself, MST saved
taxpayers on average $7,881 per youth for services associated with criminal
behaviour, such as incarceration. The colt of the intervention was recouped
after two years. In addition, the reduction in crime was associated with
$13,982 in savings to potential victims of crime. Five of the programmes
reviewed did not reduce crime enough to pay for themselves and none
generated the level of savings linked to the MST intervention.

Despite the success with MST in the United States, it cannot be assumed
it will automatically be replicated in otherjurisdictions. That is the rationale
for the clinical trial in Ontario, Canada: to determine if using MST with high-
risk youth will produce better outcomes than the services and interventions
already available to young offenders in Ontario. Replication or transferring
knowledge from university-based trials to the community is amongst the
greatest challenges facing effective correctional strategies.

BACKGROUND CONTEXT

In Canada, the volume of cases heard in youth courts has been declining
over the last four years (Statistics Canada 1998b), reflecting in all probability
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the declining rate of reported crime, especially crimes involving property.
Half of youth court cases involve crimes against property (mostly minor
thefts and burglaries) while only one in five cases involves an interpersonal
offence such as assault. A significant proportion of offences involve
administration of justice charges, where a youth has not abided by a condition
of release or sentence. The five most common offences (minor theft,
burglary, failure to comply with a court disposition, minor assault, and non-
compliance offences such as failure to appear in court) together comprise
60% of all cases. One fifth of all cases involve girls, a slight increase over
previous years.

The governments of the 10 provinces and two territories administer the
justice system by operating most police forces, most courts and correctional
programmes for all young offenders and for adults on probation andlor
serving sentences of less than two years in prison (see Cunningham and
Griffiths 1997). In consequence, the operation of the youth justice system
varies, in some cases dramatically, across the country. In Ontario,
responsibility for offenders under the age of 17 falls to the Ministry of
Community and Social Services (MCSS). Youths who are 16 and 17 are
dealt with by the ministry responsible for adult offenders, the Ministry of
the Solicitor General and Correctional Services. However, they are tried
in youth courts and the correctional arrangements are separate from those
for adults.

Ontario, Canada's largest province, contributes four out of each 10 youths
appearing before the youth courts in this country. The crime rate in Ontario
is slightly below the national average but the rate of youths involved with
the court system is high compared with other provinces. This is commonly
attributed to the fact that alternatives to prosecution are not widely used and
the fact that a charge must be laid before youths can qualify for diversion.
The latest figures indicate that 5.3 of every 100 Ontario youths have contact
with the youth courts (Statistics Canada 1998a). The rate at which Ontario
cases are disposed of with custody (41 %) is higher than the national average,
mentioned above, of 34%. The vast majority of custody terms (81%) are
for three months or less.

Devising successful alternatives to custody is a key part of MCSS's
commitment to promote prevention strategies, community-based programs,
and cost-effective placements for youth in Ontario (MCSS 1997). The
ministry has defined five goals for young offender programming: main-
tenance of community safety; cost-efficiency; responsiveness to individual
Weeds; reduction of future recidivism; and, provision of a spectrum of services
that addresses all young people according to their levels of risk and need. It
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is hypothesised that MST will accomplish all these goals for youths who
manifest high needs and are at high-risk for offerding and MCSS has
committed four years of funding to this project. The Department of Justice,
through the National Crime Prevention Centre, is funding the evaluation.

MST is being implemented in four communities in Ontario, with the co-
operation of nine community agencies. The London Family Court Clinic
co-ordinates both the implementation and the research in association with
MST Services Inc. of Charleston, South Carolina. The study began in April
of 1997 and will conclude in 2001. MST Services Inc. provides initial and
on-going training to MST workers and clinical supervisors. MST training
and consultation is not just important. It is crucial to the implementation of
MST in Ontario. Learning to be an MST therapist starts with reading
material but only through application to actual cases can even an
experienced therapist achieve a satisfactory level of MST adherence. The
training process is on-going, involving didactic instruction on case fonnulation,
weekly feedback on clinical interventions and case progress, and quarterly
training boosters to consolidate skills. In preparation for each weekly
telephone consultation, the MST consultant in South Carolina reviews faxed
summaries of all active cases in order to provide case-specific feedback
and guidance.

THE RESEARCH DESIGN

The review by the Washington State Institute for Public Policy (1998)
concluded with the observation that most programmes designed to reduce
crime are never evaluated. As the Institute (1998: 2) stated: "Some
interventions may be working and we don't know it, while others may not
be effective yet absorb scarce tax dollars that could better be directed toward
effective programs." (Washington State Institute for Public Policy 1998,
p. 2) This was the same conclusion reached after an exhaustive review of
$3 billion worth of crime prevention programmes sponsored by the US
Department of Justice (Sherman et al. 1997). They determined that few
studies met the threshold test for scientific rigour. Most so-called evaluations
were little more than descriptions of the programme under study and so
added nothing to the debate about `what works.'

In contrast, the Ontario implementation of MST follows not only the
programme integrity issues and knowledge transference challenges of
implementing a complex and rigorous set of programme goals, hut has also
heavily invested in evaluation. An experimental design is used, with random
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assignment of qualifying cases to either the MST condition or to other
services available in the local area. To qualify for the MST trial, referred
youth must be rated as having a high or very high chance to offend in the
future, a designation made in part on the basis of past criminal conduct
hut also with consideration of family characteristics, school factors and
peer associations. A battery of psychological tests is administered at intake
before the random assignment is conducted. Parents and teachers also
complete standardised forms. Those families not assigned to MST will
carry on with the treatmenbplan that would have been devised if no MST
existed. Many of the youths in both groups are on probation. It is
anticipated that 400 youths will receive MST before the end of the project
and their progress and outcomes will be contrasted with those of 400
control youth.

The psychological tests are re-administered at discharge from MST or,
in the case of the control group, after five months. Intermediate target areas
(that is, areas known empirically to be related to offerding rates among
youth) will be assessed along with outcomes related to re-offerding rates,
service utilisation rates and cost effectiveness. The youths in both treatment
and control groups will be tracked until 2001. Adherence to the MST model
is also being measured (see Henggeler et al. 1997). The overall goal is to
determine if MST can be an effective alternative to custody by controlling
risk to the community in the short-term as effectively as other penal
sentences, reducing the recidivism of high-risk youth up to three years after
discharge from MST, and reduce that rate at which MST recipients are
placed outside the home in penal, child protection and therapeutic settings.
Among the hypotheses are that:

recipients of MST will be less likely to commit criminal offences during
the follow-up period than are a control group of youths who did not
receive MST;
those who drop out of MST will be more likely to offend than those
who complete MST;
recipients of MST who offend will do so after a longer offence-free
period than youths from the control group;
recipients of MST who offend will commit less serious offences than
those who did not receive MST;
recipients of MST who do offend will spend less time in custody than
those who did not receive MST.

The study has high ecological validity in that the youths are identified by
referral sources as being those youths in the local area who present the
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greatest challenge to current services. Unlike many programmes, MST does
not screen out treatment-resistant youth or those with serious criminal
histories, with the exception of sex offeraders.

The methodology employed here accommodates three different
information needs. First, the evaluation charts outcomes. Put simply, an
evaluation should be able to document the degree of success in achieving
stated goals. The benefits of outcome evaluation include accountability to
funders, consumers and the public. This information also contributes to the
knowledge base in the area of prevention. Outcomes need to be com-
prehensive and long-lasting. That is, the benefits of the programme should
not only be observed in the short term but also sustainable over time. Another
goal of MST is to decrease the services utilised by such youths. It is here
that programme outcomes can be related to cost-effectiveness and service
utilisation rates.

Second, the evaluation will monitor programme delivery to ensure
treatment fidelity, a process evaluation. Programme integrity is crucial to
any test of a programme, to be able to unambiguously relate outcomes to
the programme as defined. It is also important to be attentive to the
possibility ofprogramme drift and intervene when it is observed. Especially
with a best practice model compiled from the literature, as with MST,
drifting from that practice may dilute the success of the programme overall.

Third, the design will accommodate the need for comparative in-
formation, specifically the portability or transferability of the programme
components to any community and for use with any defined group.
Comparative information is best gathered by implementing the same
programme in several areas. All programmes, even those with demonstrated
positive outcomes, do not work equally well in all communities. The four
participating sites vary in terras of population size and density, urbanism,
ethno-cultural profile, proximity to major centres, and sophistication of
social service infrastructure.

SUMMARY

Lesel (1996), reviewing all published meta-analyses of correctional
programmes, noted that these studies provide many answers but also
generate further questions. He recommends that our collective experiences
be pooled to create the next generation of action research on `what works'.
Such research would be theoretically elaborated, monitor treatment integrity,
combine experimental designs with longitudinal analysis, and be process
oriented. The present study, it is submitted, is a case in point.
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MST promises to be a cost-efficient, community-based option to keep
high-risk youth out of residential placements such as custody without putting
the community at risk. It is designed for youth at the high-need/high-risk
end of the spectrum and is meant to be tailored to their individual needs.
Its ultimate goal is to reduce future criminal behaviour. If successful, MST
could contribute to public safety, in both the short- and the long-term, which
translates into cost savings in two important sectors: state-paid justice
services; and losses experienced by victims of crime. Moreover, the
implementation of MST in Ontario is being evaluated using a scientifically
rigorous methodology including random assignment, a control group, a large
sample, and long-term follow-up.

The momenturn of debate in effective young offender services has led
to three conclusions.

1. Positive outcomes are best achieved by targeting the needs of high-risk
youth.

2. Community safety is promoted by addressing the problems of youth in
their natural environments.

3. Effectivenèss is best achieved using services with clear track records
of positive outcomes as identified in rigorous outcome evaluations.

These are the parameters within which MST has been considered to date.
Outcome data for the first cohort of cases will be reported early in 1999.
At this point, the implementation of MST in Canada stands as an example
of an evidence-derived intervention targeting the serious policy issue of the
over-reliance on custodial sentences. Due regard has been given to the need
to provide empirical evidence of its effectiveness, to policy makers,
legislators, judges and the public. It is hypothesised that recipients of MST
will commit fewer crimes and utilise public resources such as residential
placements at a lower rate than control youth. As more evidence is generated
and cited at an international level, the potential for large-scale implementation
ofproven strategies that are both effective and cost effective remains perhaps
the last great challenge to young offender service providers and policy
makers.
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KLÁRA KEREZSI

COSTS OF ALTERNATIVE SANCTIONS IN HUNGARY

ABSTRACT. The author calculated the specific costs of executing probation and
community service orders. In addition, she attempted to design indicators'that help
determine the amount of effort probation officers make to perform their duties. In Hungary,
the probation service is under the supervision of the judicial system; therefore, it does
not have a separate budget. The author calculated the costs of alternative sanctions in
multiple steps. The study found that in 1997 the costs of performing probation orders
amounted to HUF 10,645 (± 47 euro) per case per year whereas those of performing
community service totalled HUF 13,395 (± 60 euro). The analysis established that fines
imposed are collected and utilised by the courts themselves. This implies a risk, namely,
that judicial sanctioning practice may be determined not only by penal law hut also by
financial considerations. The author claims that this casts a different light on the recent
punishment practice under which imprisonment (and its non-suspended form, in particular)
has been increasingly replaced by fines rather than community sanctions.

KEY WORDS: alternative sanctions, costs, community service, fines, sanctioning practice

BACKGROUND

Little is known about the expenses of the criminal justice system, though
it would be very important if all its components (that means revenue and
expenditure) were available. In other words: we should know how much
money is being spent to run criminal jurisdiction. All organisations have
to make decisions about resources: how much time should be spent on
different sorts of functions? How should resources be distributed across
areas? What expenditure levels can be expected in the future? But this is
only one. side of the costing. On the other side there is a demand for a
transparency of criminal jurisdiction in order to make public accountability
possible. Citizens should know about the effectiveness of the criminal
justice system, which is financed by their taxes.

This study has two aims: on the one hand to assess the real costs of penal
sanctions, while on the other to compare the costs of imprisonment and of
altemative measures. We attempt neither to dictate how much money should
be spent on alternatives, nor to analyse inefficiency (for instance in
Probation Officers' work) or which of these would cost too much. Our
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principal aim is to present how much money was spent on the implementation
of alternative sanctions inside the court system last year. Furthermore it is
also our purpose to find an accurate measure, the amount of time allocated
to different tasks by Probation Officers (POs), for each of their tasks which
could then be calculated in resource planning in the future. We then propose
that our survey could assist in the evaluation of current practice, and explore
how time is spent on different types of work.

To begin with, we think that alternative sanctions are the only ones,
which could be used to replace the imposing of imprisonment. In other
words: these are the sanctions, which are filling the vacuum between
imprisonment and fine in the sanctioning system. Therefore we have not
paid attention to those measures which do not correspond to this condition
(banishment, deprivation of driving license, reprimand). In the Hungarian
Penal Code there are two alternatives to replace imprisonment: probation
and community service orders. But unfortunately these two sanctions do
not satisfy the international expectations yet.

The aims of the alternative sanctions are to protect the community
against the possible dangerousness of the offenders, to prevent further
crimes being committed, to provide restitution regarding the consequences
of committed crimes and last but not least to help offenders to be
reintegrated into society. Instead of following these aims, the above-
mentioned jurisdictional measures are used only to resolve a crisis of
criminal justice administration. The justice system should act at all times
even if the bulk of committed crimes are only petty or of the non-serious
type. However, to find sanctions against those persons who have no assets
to take from, just their liberty, is very hard. In most cases fines cannot be
imposed because of the poor financial circumstances of the offenders. The
question is how can we make alternative sanctions more effective.

The Hungarian courts imposed imprisonment on 30% of young and adult
offenders in 1994. While the rate of committed property crimes among
adults sentenced was only 41 %, they received 71 % of total imprisonment.
In 1996 the imprisonment rate was 31.1 %, of which 59.1 % were suspended.
Community service orders were on a very small scale, 1.7% respectively,
while 50% of the sentences were fines.

SURVEY METHODOLOGY

Probation Service activity is in the jurisdiction of the county courts, thus
all financial problems are dealt with by these courts. But it is very difficult
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to obtain a definite answer to the question of the service costS, because
there is no existing separate budget for the Probation Service.

To solve this problem first we separated salaries, other personal costs
and colts of a material character in the court's budget, in order to estimate
the total annual Probation Service expenditure. Secondly we encoded and
tabulated the work diaries of Probation Officers, in order to have a proper
view of their work and to enable us to calculate the officers' time spent on
different activities. Thirdly, from the time spent on each function during
the week of the investigation we estimated how much money was used
respectively on the implementation of each type of alternative from the
total expenditure of the Probation Service. The final step took into
consideration the workload of POs (one day's workload had to be
extrapolated for a year), and to calculate the yearly cost of probation and
community service orders.

TOTAL ANNUAL EXPENDITURE IN 1996

To calculate effective costs of alternative sanctions we used the following
data from the county courts' total annual expenditure:

- Number of graded staff(by salary-category: judge, clerk, public servant
with university/college/high school degree, ancillary workers);

- Remuneration of staff (salaries and allowances);
- Miscellaneous expenditure;
- Building and refurbishment costs;
- Revenues and surplus.

The court budget allocates salaries and allowances to the court staff(judge,
vlerk, public servant with university/college/high school degree, ancillary
workers, etcetera) according to their academic degree and, or the eitent of
their professional practice. It has to be mentioned that salary groups are
differentiated by legislation, for instance judges receive a much higher
amount of money than their number would justify. This unequal distribution
of salaries betweenjudges and all other staff categories was similar in all
the 19 Hungarian counties and in the capital. Besides salaries, extra income
has to be mentioned as well, which might fluctuate from time to time due
to local circumstances. It caused some problem for us, that the county budgets
budgeted for salaries only, and were not clear about the staff's extra income.
We supposed that this money was distributed between the employment
categories (judges and the other staff) in the same way as salaries. As the
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amount of social security and employer contribution has to correspond to
the salary scale by legislation, we also distributed this amount similarly to
the staff categories.

In order to estimate the cost of a minute per capita, the next step was to
count the number of staff in each staff category by counties, the number of
working days in 1996 (= 253 days), the number of minutes per working day
(= 480 minutes). In our study we have chosen the method of work-minute
calculation, which used court employees' salaries, miscellaneous expenditures,
building costs and court income, to eliniinate several elements of uncertainty.
For example, using this approach, there was no need to know the size of the
floor-space occupied by the sample staff, or the amount of heating and lighting
costs estimated by floor-space, or how much the fuel costs during field work.
If we calculate all the necessary elements by minute per capita, we should be
able to account for the total cost of one working-minute of a person. For
instance if the Probation Officer supervises his client's work at a work-place,
she or he `takes' all minute-costs proportion of that period with him/her.
Consequently the sum will be higher if she or he is spending more time on
managing the offender's activity.

In the expenditures part we calculated the salaries and extra income of
the staff, the miscellaneous expenditures, the building and refurbishment
costs, and we calculated all incoming and surplus revenues. Our
methodology was, that we judged each cost-element (colts of telephone
calls, heating and lighting, office papers, purchasing a personal computer
or furniture) whether or not it correlated with the given staff-category.
(These were the statistical weights of each category.) There could be only
positive or negative answers.

We tabulated the salaries and extra income of the staff; miscellaneous
expenditures; building and refurbishment costs, and revenues and surplus
for each county, in two phases.

- First we checked whether there was any correlation between cost
groups and the given staff-categories. In this way we could estimate
the number of staff (and in which category) accounting for all the
relevant costs. This could range from a number of the staff falling into
a single category (the size of categories differed by that fact, how
many judges, civil servants, or ancillary workers were employed by
the particular county court) to the total staff-number of that county
court. In the next step we divided each cost groups' yearly total by the
corresponding number of staff and arrived at the amount of money
which was spent on that group (staff-category) in 1996.
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- In the second phase these sums were then divided by 253 (the number
of the working days in 1996) and 480 (the number of minutes in an
eight hours' working day), to arrive at the exact cost of a work-minute
in each staff-category.

The courts' buildings were in different states of maintenance, some of them
out of repair, some kept in good condition. As our aim was to estimate the
cost of alternative sanctions we decided not to use assets value and
amortisation data but we could see the effective costs for our purposes and
got a true picture concerning differences between counties. Finally we
divided the courts' revenue by staff-categories. In accordance with the
above-mentioned method, we then worked out the courts' income and
deducted it from expenses, as it was reducing the costs.

COURT STATISTICS

We analysed the statistica of the courts to Eind out what type of penal
sanctions were imposed by them last year.

WORK PATTERNS

We carried out a pilot survey during the week of 3-9 March 1997 and a
national survey in the week of 21-27 April 1997, with the help of a
`workload diary' instrument. The main purpose of using `workload diary'
was to obtain a real picture of the POs' activity and workloads, and of the
kind of resources they applied during the implementation of sanctions. The
daily work-diary recorded the day of the POs, though effectiveness could
not be measured with the research instrument. In this respect validity was
a problem, only POs were in the position to inform us about the
effectiveness and usefulness of their working hours by maintaining the
timesheet of the workload survey.

POs were asked to complete a diary over a period of a week. Care was
taken to avoid identifying respondents from the diaries, names were not used.
The diary consisted of a sequence of entries for the day. Each change in
offender and, or activity involved a new line in the diary. The timing of each
activity was recorded both by its starting time and by its duration in minutes.
Respondents were asked not to ignore any professional activities during the
week. We queried POs in a supplementary questionnaire about factors
making the diary week atypical and also collected some demographic data
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PO's activity

Number Starting Finishing

time time

(hour- (hour-

minute) minute)

a. b. C.

TABLEI

Variables of the workload survey.

File Human

resources

Material
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Result

Specified
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(contain,
aim)

d.

Scene

.

File

number

and type

(P;

CSO;

RW)
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With whom?

(e.g. family

member,

advocate,

colleague,

others)

g.

What kind

of

resources,

means? (e.g.

PC, car,

phone, etc.)

h.

Result

.

about them, for example age, time in service, and their professional
qualification.

The survey week became atypical due to Easter. On that week Saturday
was a working day, therefore we asked POs to fill in the diary on Saturday
as well. However many of them were on holiday on that day - having a
long weekend - so the average of the daily werking hours was 7.7 hours,
instead of eight hours.

Out of 65 POs 48 were willing to fill out the work diary. This number
was satisfactory for our research as it meant that 74% of the POs took part
in the survey. We asked them to indicate the file-number and the type of the
case: P = probation; SO = community service order; RAW = resettlement
(reintegration) work. There were also activities without file-numbers. We
divided them into two parts: professional work (that is: preparatory work),
and unofficial work (that is: lunch and coffee time, private talking).

According to these daily diaries POs activity addressed the following
issues: probation, probation under suspended sentence, parole, community
service order, resettlement (reintegration) work. Although implementation
of alternative sanctions does not include resettlement work, we could not
prevent the recording of such activities in the work diary. We could however
do it during the processing phase. It caused also some problem, that
probation could be imposed together with a suspended sentence and during
parole as well. (Probation during parole is not an alternative sanction,
although POs supervise parolees after release from prisons.) We solved
this problem when we analysed the diaries.

To design our framework we coded all activities relating to the imple-
mentation of sanctions. Probation work was grouped into 83 categories,
community service work into 70 and reintegration into 42. The general
professional work not related to any one case was divided into 42 categories.
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INTERVIEWS AND QUESTIONNAIRE

To identify the problems existing in the practice during implementation
of community service order we used a questionnaire to surveyjudges and
in addition lome of them were interviewed.

THE FINDINGS OF THE INVESTIGATION

Our investigation made it clear-cut that the court financial system is not
interested in professional questions, nor interested in the costs of all these
professional activities. The side of expenses does not correspond to the
costs of different activities of the court-staff, in other words the cost-benefit
analysis is absolutely missing in the court system as an avenue to improve
the work of the courts. Consequently, when the courts' financial resources
are decreasing, the reaction will not be a cost-benefit analysis, but to reduce
service staff, or to overburden them with non-related tasks.

Probation Services, handling adult offenders, belong to the county
courts. The Hungarian Penal Code and ProceduralAct do not give any task
to the Probation Officers during the criminal procedure (for example
writing Pre-Sentence Reports), only in the implementation period of the
sanctions. They become involved in the criminal justice process after the
court sentence, therefore judges cannot use POs' professional expertise
during the sentencing process (for example they were not invited to make
any suggestions regarding those offenders, who had already been under
probation earlier).

The legai status of Probation Service is problematic, because of their
involvement solely in the implementation period exclusively. There is no
doubt that recent legislation, which connects POs' activity to the courts' work
gives courts a task, which is unfamiliar to their basic sentencing practice.
POs' activity takes place somewhere between the criminal and the social
policy field, and there is no borderline. There is no need for the Probation
Service to belong to the court system, without establishing their involvement
in the sentencing process. There have already been some changes in the court
system recently; for example the register's office and institute of forensic
medicine have been separated from the court system.

The shortcomings of a supportive welfare system has to be mentioned
as well as the professional standing of social work. The Jack of both in the
course of the implementation of the alternative sanctions made the
implementation time- and cost-consuming. POs neither are able to help
offenders in an effective way, nor can they help them with satisfactory
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solutions in partnership with other organisations. Dual aims of probation
(supervision and support) were balanced in the 1970s: sentenced people
received social support through the workplaces and social security system.
The social-economic situation has changed since then, but the Probation
Service has started to align with the new circumstances slowly and
ineffectively. They neither wanted to find new methods for implementation,
nor did they want to learn new approaches from the other professions, for
example from social work. This is why POs often have to rely on
themselves: in lack of information, resources and supervision, all of which
entails the investment of energy and money. The current situation is
disastrous regarding the implementation of community service orders.

The results of a workload survey are necessarily descriptive, rather than
prescriptive. They can show how much of the organisation's resources were
devoted to a particular function during the survey period, but they cannot
tell us whether this use of resources was justified or not. Sizing up the
activities of the POs, the differente between them was considerable, i.e.
their time spent on their work, the costs of their activities with regard to
supervision activity and support to their clients. An average PO has spent
3.8 hours on preliminary work in a probation case, 1.5 hours in-a
community service case, and five minutes in a resettlement work case.

One-week recording made it clear, that the contact between POs and
their clients under probation was generally 4.8 hours duration, and with
those sentenced to community work was 45 minutes. In practice Probation
Officers and their clients meet every 2-3 months during the probation
period, which is obviously insufficient for maintaining supervision or
support. During the survey week the 48 Probation Officers altogether spent
4,793 minutes (Probation: 3,461; CSO: 1,332), or 79.8 hours Tinding
information regarding their clients. It is shown that one PO spends more

Probation

Neutral
5%

Support
32%

Control
63%

Conmunity Service

Neutral
10%

Support
13%

Support
89%

Figure 1. The rate of supervising, supporting and neutral elements in Probation Officers'
daily activity.
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than one and a half hour a week getting information from other people (such
as family member, landlord, employer) which could be avoided if personal
meetings happened more often. It is not a preposterous statement, that the
probation period could expire without a meeting between the Probation
Officer and his client.

The most frequent form of maintaining control on a supervised client is
to meet at the Probation Service office. In spite of this it seems that the
implementation of alternative sanctions are still characterised by the feature
of totalitarian institutions. Nobody bothers with clients' rights in such
circumstances, and in the majority of the Probation Service offices there
is not even a separate room for meeting in privacy with clients.

The implementation of community service orders is an especially
difficult and ineffective process. It is extremely long; it takes a minimum
of three to four months after sentencing to find a place for the offender
and another month to get him to start work, after securing a place for him
to do community work. It is also very problematic, because it is extremely
hard to find a place to implement a community service order, for employers
are not willing to accept offenders on their premises.

. Another finding was that the lack of supervision in casework is the
reason why the POs try to solve their problems by themselves. To date the
Probation Service has escaped any workload surveys, no one was interested
in their professional work and in its results. Nevertheless we found that
Probation Officers do a lot of administrative work. During the week of the
survey each of them spent more than one day doing administrative work.
It is the consequence of not having minimum professional standards and a
lack of any work evaluation.

Last year was not the first time that problems with imposing fines on
the offeraders had arisen. In 1993, 16.6% of all `fines' sentenced had to be
converted to imprisonment due to non-payment. Therefore we could verify
the counter effect of the 1995 LXI Act in practice. This act was supposed
to make criminal procedure much quicker, hut its consequences are
disastrous. The judges failed to estimate the reality of theirjudgements so
fines had to convert to imprisonment at a very high rate in the counties
last year (see Table II).

Last year Hungarian courts had HUF 1,226,873,000 (± 5,526,454 euro)
revenue in Court fees. This huge amount of money contains procedural
charges and expenses, and the amount of imposed fines. The amount
collected by fines remains in the budget of the courts. This fact may raise
some questions and caused us to re-evaluate the recent sentencing practice
of the courts. Recently the courts have imposed imprisonment less
frequently-especially in its executive form. But instead of otheralternatives
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TABLE II

Numbers of imprisonment, fines and conversions in 1996.

Year Number of Number of Number of fines Rate of
1996 imprisonment fines converted to imprisonment converted fines

Total 38.095 35.894 14.736 41%

judges preferred monetary penalties. The question is, whether the
judgement in this case was influenced by criminal law or by the financial
shortcomings of the courts as well.

THE COSTS OF ALTERNATIVES TO IMPRISONMENT

The court system employs 7,498 persons, 65 of whom are professional POs.
When we studied the activity of POs we could only record those activities
which are officially accepted. Consequently we could not estimate the costs
of probation hostels, day centres run by the Probation Service, or
groupwork - because these forms of work are not included in the POs'
daily routine, and these new methods are unknown to them. With the help
of summarising the tables we could estimate the `work-minute' of POs by
the different forms of alternatives and by other non-related professional
activities (Table III).

Then we had to extrapolate this `work-minute' to the whole Probation
Service. These data showed that POs spent different times on the
implementation of different alternatives (Figure 2).

To arrive at the yearly costs of one type of sanction we distributed the
total amount of money among the national number of probation, and
community service orders imposed by courts in 1996. The results indicated
that the cost of an average `probation case' was HUF 10,645 (± 47 euro)
and a `community service order' HUF 13,395 (± 60 euro). Notwithstanding
that we did not consider `resettlement work' as an alternative, the method
of the survey made it possible to estimate its costs as well. This amount
was HUF 12,108 (± 54 euro) last year. On the other hand imprisonment
was more than HUF 900,000 per inmate (± 4054 euro) last year according
to Prison Headquarters' Office.

To sum up, it is clear that the costs of the alternative sanctions are well
below those of imprisonment. But it is allo to be noted that the imple-
mentation of our altemative sanctions is still underdeveloped in comparison
to those carried out in Western countries.
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Figure 2. Time spent on the implementation of alternative sanctions by the Probation

Service.

OTHER RESULTS

In the course of our study we have held interviews with judges and handed
out questionnaires to them in order to have an insight into the problem of
the community service order. This part of our survey overstepped the
bounds of cost analysis, when we tried to find out those elements, which
might raise expenses in the implementation of the alternative sanctions.

We have seen a drastic change in the circumstances of persons under
probation in recent years, they are the `have-nots': unemployed,
unqualified, without proper accommodation, or homelens. In addition,
when they meet the Probation Officer, they do not have an identity card,
or/and social security card, and workplace, or money. Consequently, the
result the Probation Officer could achieve, might be hardly more than to
administer the problems.

We have noticed that lome judges have no trust in the new kind of
altematives, specifically in the CSO, and this might be a reason for their

TABLE III

`Work minutes' of POs in relation to different forms of alternative sanctions.

Probation Community
service

Resettlement
work

`Common'
activity

Total

Total minutes 50.245 21.356 3.198 58.773 133.572

Minutes per

PO-week 174,46 74,15 11,10 204,07 463,79
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reluctance to impose them more frequently. Although they know that the
sanctions defined in the Penal Code are insufficient. The judges are
sceptical about the effectiveness of alternative sanctions.

Our survey could verify, that somejudges do not want to know anything
about the implementation of the sanctions, as if their effectiveness was not
connected with the aims of imposing sanctions, defined in the Penal code
- to say nothing about the costs of an ineffective implementation. We
believe that Hungarian judges do not pay enough attention to the
implementation period, because they do not get any 'feed-back' on their
sentencing practice.

Without proper co-operation between sentencing judges and Probation
Officers the community service order might easily become a `postpond'
imprisonment, like `fines' without enough information on the paying ability
of the offenders - both with serious consequences. We learnt in those
counties, which had experimented to some degree to create effective
environments for the implementation of community service, that there had
to be a close connection between sentencing judges and Probation Officers
- even if these connections were sometimes just informal.

To recapitulate, it seems to us, that in the sentencing practice the
community service order would be more suitable to replace the `fines'
sentence, than imprisonment. However, it is criminal justice policy that
should define what place the POs are to take in the overlapping fields of
criminal and social policy. But there is no doubt that the adequate reaction
to the increasing crime rate should be a twin-track approach, criminaljustice
and social justice and must include the urgent development of Probation
Service.

National Institute of Criminology and Criminalistics
P.O. Box 41
H-1525 Budapest
Hungary
E-mail: OKKrI.kriminstitut@mail.datanet.hu
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SOME REMARKS ON IMPLEMENTATION OF COMMUNITY
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ABSTRACT. We must acknowledge, of course, that custody must be available as the
ultimate sanction lor criminal offending, but it must be an option of last resort. At last,
not at least, there must be a realisation of the enormous cost- in economic and particularly
in human terms. Therefore, the basic question is: what is the cheapest and at the same time
the most effective way of punishment, bearing in mind the failure of strong repressive
measures and only a partial success of depenalisation and decriminalisation? The
community sanctions and measures seem to be the best solution and they can, to a certain
extent, meet the expectation put into them. This article does not describe the individual
alternatives or the way of their implementation in Western Europe or North America, but
rather concentrates on some problems related to their introduction, which are faced in post-
totalitarian societies.
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The twentieth century, particularly its second half, has been a period of
unprecedented social changes. They are characterised, inter alla, by the
explosion of delinquency, primarily of property offences (e.g. in the Czech
Republic they represent three quarters of total crimes). Most of them are
less serious, often of trivial nature and they are committed by occasional
offenders. Taking the general characteristic of delinquency means that the
perpetrators of property crimes are usually persons who do not suffer from
any psychic or physical disorders, and who do not differ from the rest of
the population, nor is their social position different. Most of those offenders
were not convicted in past, and their crimes are usually of an episodic
character. All of this corresponds with a permanent increase in younger
(primarily juvenile) offenders.

Hand in hand with delinquency there has been an increase in its victims,
but their chances of being compensated are decreasing (especially in
connection with a rapid increase in the number of unknown offenders of
property crimes). An irrepressible increase in delinquency and its brutality
which has led to fear of crime, causes not only the lay public hut a
significant part of the criminal justice system to be in favour of repression
as well.

I do not need to remind you of what the custodial option means in
practice. It means overcrowded prisons, real risk of serious damage to those

40 European Journal on Criminal Policy and Research 6: 573-579, 1998.
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in custody, especially young people, discredit for the entire criminal justice
system, discredit for a progressive society, and an enormous waste of public
resources. At the same time experience suggests that imprisonment is not
working and that it is not, in itself, reducing crime. We must acknowledge,
of course, that custody must be available as the ultimate sanction for
criminal offending, but it must be an option of last resort. At last, not at
least, there must be a realisation of the enormous cost - in economic and
particularly in human terras.

Therefore, the basic question is: what is the cheapest and at the same
time the most effective way of punishment, bearing in mind the failure of
strong repressive measures and only a partial success of depenalisation and
decriminalisation? The community sanctions and measures seem to be the
best solution and they can, to a certain extent, meet the expectation put
into them. I am not going to describe the individual alternatives or the way
of their implementation in Western Europe or NorthAmerica. I would like
to concentrate on some problems related to their introduction, which are
faced in post-totalitarian societies.

As far as I am informed, besides the Czech Republic some community
sanctions and measures have been enacted mainly in Hungary and Poland
(mostly after 1990). More attention to the alternatives has been paid as a
consequence of a sharp increase in crime after the significant political and
social changes. However, it has to be noted that the use of non-custodial
centences is not backed by a community sanction ideology, as in West
Europe and NorthAmerica, but comes simply from a desire to find a penal
sanction for those offenders who have nothing to lose, except their freedom,
but whose offences are not serious enough to justify their imprisonment.
It is also necessary to state that both professionals and the lay public have
not been prepared sufficiently for such a step. In most countries in transition
the so-called civic society is still not in place.

In many aspects a desire for paternalistic care by the state has still
survived amongst citizens. We have failed to convince them about the
necessity to take responsibility not only for their behaviour and acts but
allo - to a certain extent - for managing the community in which they are
living. After the failure of `socialism' most of us have had to learn to live
in quite a new economic and social situation, and therefore, an ordinary
citizen very often has neither time, nor interest to be involved in an active
way in his or her community life. Moreover, at least in the Czech Republic,
there is a lack of tradition of voluntary work that would engage in the
implementation of certain community sanctions and measures. Taking into
account the increasing economic problems, it does not seem surprising that
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more time is needed for the citizens to play a more active role in community
life. On the other hand, we are fully aware of the fact that without their
engagement any effectave implementation of altematives in unthinkable.

Generally, there is little willingness from either professionals or the public
to accept anything new and unknown (distrust in such sanctions).
Furthermore, the post-totalitarian societies are not prepared for the new
non-custodial sentences, inter alia, because of lack of publicity and
knowledge of their purposes, the absence of informative campaigns and
other related activities (underestimation of this significant proactive
element). Such a situation has lasted practically from the very beginning
of enactment of new relevant legislation. Not surprisingly, some judges
are rather reluctant to apply them. Judicial practice of imposing community
sanctions and measures is inconsistent. Furthermore, although the judges
impose such actions, this is not always done as a substitute for imprisonment.
Simply, the public must be more informed about the aims and purposes,
advantages and benefits of altematives. After all, the level of acceptance will
influence their use.

In post-totalitarian countries community sanctions and measures are
often introduced without any theoretical training, without any experimental
testing. Non-custodial sentences can be applied only after their enactment
into the penai legislation. Most existing sanction and forms of diversion
were introduced within a two to three-year period (in the Czech Republic
namely conditional discontinuance (dropping) criminal prosecution,
victim-offender reconciliation (mediation), community service, suspended
sentence with supervision and conditional waiver of punishment with
supervision). The fact that they were introduced at all should be assessed
positively. On the other hand, the haste with which they were introduced
has meant that there was not enough time enough to create the necessary
personal and material conditions for them to function properly. There is
no co-ordination of activities of the individual authorities involved in
implementation. There is also an absence of system approach to non-
custodial sentences, including an unsystematic way of building up the
probation system.

Actually, in the Czech Republic we have several alternatives including
supervision. The probation officers are expected to ensure their im-
plementation. However, we have not enacted the Probation Service Act
yet, specifying a position, duties and tasks of probation officers. There are
only 12 probation officers with proper qualification. The so-called `clerks
of court' (in fact more experienced administrative workers) are charged with
ensuring the implementation of community sanctions and measures -besides



576 JANA VÁLKOVÁ

their administrative duties. In such a situation they prefer their administrative
work in which they are well experienced. As for the implementation of
alternatives, they undertake a minimum of those activities, sometimes due
to lack of time, and quite often due to lack of interest as well. Hand in hand
with this fact somejudges apply those measures less frequently than they
could. They do not make as much use of community service as they could
because the local and municipal authorities that are expected to ensure work
for offenders are reluctant to do so, and their co-operation with probation
officers is rather ineffective.

The absence of a systematic approach to the implementation of
community sanctions and measures is also evident from the fact that in
accordance with the Czech Criminal Code appropriate conditions and
limitations to impose on the offender are available. However, in certain
cases it is rather difficult to make use of them because of insufficient
capacity or non-existence of relevant facilities (e.g. for drug and/or alcohol
treatment) in the offenders' residence.

A fundamental aspect of non-custodial sentences is the change of
structure of the mechanism of activities, and delinquency represents only
one of its consequences. We still suffer from a lack of professional
analysis, diagnosis and suggestions of further procedure, including its
implementation. Without undertaking such actions the application of
community sanctions and measures is usually ineffective.

In most post-totalitarian societies we also urgently need complex projects
of treatment `tailored' for the individual offenders, which should be based
on detailed analysis of concrete causes of delinquency and personal
circumstances of offenders, if they are expected to have a greater chance
of success. There is not a sufficient hierarchy of non-custodial sentences
to enable the imposition of another, more severe alternative instead of
imprisonment. If criminal policy is not going to be changed in this respect,
we can hardly succeed in decreasing the prison population. In addition,
the alternatives that are disposed in the countries in transition do not meet
Western European and North American standards in all respects. For
instance, in post-totalitarian countries the criminal law does not require
the offender's consent to probation or community service orders.

Those were some considerations and remarks on certain concrete
problems accompanying an introduction of community sanction and
measures in the countries in transition. 1 am convinced that we will
unanimously reach a concurrence of views on prevailing positive effects
of non-custodial sentences over their negative effects. However, we will also
probably agree that there are some shortcomings and limitations of those
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sanctions. There is no unanimous agreement as to whether they can fulfil
their main purpose, which is to decrease the number of prisoners and to limit
the costs of unconditional sentences. Another criterion of assessment of the
alternative effectiveness has been missed. For example, whether or not
repeated offending during the execution of the non-custodial sentence is a
failure or success, can be questioned. Recidivism namely suggests that
supervision was effective and that there is a guarantee that in all probability
the offender is more likely to be more quickly punished for the commitment
of new offence.

In some cases community sanctions and measures might have an even
contra-productive effect. For instance, the success of imposing community
service and fines might be doubtful, because of high unemployment or the
low level of income of offenders. Furthermore, with community service a
defendant might be stigmatised by it, if his or her approval is not required;
he or she can feel uncomfortable being aware of the probability that he or
she will be seen in the neighbourhood of his or her residence.

I see some problematic and debatable aspects in the case of victim-offender
reconciliation (mediation) as well. Aproblem is connected with the fact that
the shift towards it in the interest of a stronger position for the victim may at
the same time weaken the position of the defendant. If the victim is prosperous,
articulate and has a position of social power in the community while the
offender is young, uneducated and/or in a weaker position, the problems with
victim-offender reconciliation begin to become manifest.

In some penal legislation a requirement is specified that a sum of money
for the benefit of the community is to be deposited in the court account.
However, the amount of money is not specified and the term `the benefit
of the community' is not defined. One can object that it is not a measure
because the insolvent offenders cannot make use of it, and consequently a
charge is brought against them, they must submit to criminal proceedings,
and it is likely they will be convicted (including the recording of a sentence
in their criminal records). In such cases mediation can be considered as
discriminatory. In the Czech Republic, it is said sometimes that this is a
way of `buying off one's guilt'. (In fact the same can be said about fines.
They are usually the third more frequent sanction imposed on offenders
but it can hardly be used in the case of insolvent people.) Moreover, the
success of imposing fines is doubtful because of frequent unemployment
or the low level of income of offenders.

Let me also mention another aspect of the alternatives. Generally, there
has been discord concerning judgement on the significance of the criteria
for application of non-custodial sentences. Some experts call for more precise
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specifications which they consider to be necessary for more standard use
of those sanctions. On the contrary, other academics and/or practitioners
deem such specified criteria to be an obstacle or limitation of their appropriate
and effective application in the individual cases. It is fully within ajudicial
discretionary power whether or not, even in a concrete case, the altematives
are imposed by ajudge. The courts and judges thus represent a significant
factor influencing the imposition of various sanctions. Moreover, the penal
philosophy of an individual judge reflects the functions of sentence and his
certain preference. The attitude of ajudge towards penal sanctions and their
options is influenced by the penal philosophy.

Another general question arises. Are community sanctions and measures
just' in all cases? With regard to their insufficient hierarchy, which I have
already mentioned, they can sometimes harm the offender. Namely, in case
of community service, if no work is done, he or she can be obliged to serve
a custodial sentence, and thus the offender is in fact punished even more
severely. Moreover, in such a case no imprisonment is avoided and the main
purpose of those sanctions is not fulfilled. I am speaking at least for the
Czech Republic where such procedure is specified by the Criminal Code.
Furthermore, there is a well-known connection in the countries in transition
between the length of the offender's criminal record and the probability of
his or her imprisonment. If a habitual offender is rather exceptionally
sentenced to fulfil community sanctions and he or she does not meet the
requirements, the offender is sent to prison.

It comes to one's mind whether or not excessive expectations are put in
non-custodial centences?Are they sometimes not imposed rather in favour
of decreasing the prison population than in favour of the community or
offender? Relatively little attention is, in my view, paid to the question of
what the limits are of their possibilities? In spite of the academic debates
on the aims of non-custodial sentences, in practice we can witness that their
implementation has been made difficult by lack of explicit specification as
to whether they are to be considered primarily as a penal sanction or to be
mainly aimed at rehabilitation and resocialisation of offenders.

1 am going to conclude that we should assess the alternatives in an
objective way. It is no use closing our eyes to the limitations because
community sanctions and measures cannot solve all problems. The positive
aspect however is that the problem is brought back to where it belongs,
namely the involved parties. Victims get back their identity. The system does
not take over their case completely but victims get involved, they are
consulted, informed and helped with- their difficulties. Offenders are
confronted with the harm they have caused. In the meantime they are able
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to do something to repair the harm. From the point of view of the state,
alternative sanctions can reduce the rate of imprisonment and lower colts
for the whole system. With regard to society one can say that individualising
the offerader and clarifying the motives behind the offence creates more
understanding and trust in alternative punishments.

Institute of Criminology and Social Prevention
PO. Box 87
Prague
Czech Republic
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RESPONSE TO JUVENILE DELINQUENCY: REPORT TO THE
FRENCH PRIME MINISTER

In the Current Issues section of this journal the British proposals onjuvenile
crime and justice are discussed. In France recently a Report to the Prime
Minister has been published of the Inter-Ministerial Committee for
Prevention of and Approach to Juvenile Delinquency. In addition to the
comments on the British proposals a summary of this French report is
published in this section.

Delinquent conduct on the part of minors is a disturbing reality that has
many causes and extends much further than its highly visible expressions
depicted by the media. Even if only a small portion of the youth is involved
- those with the greatest social problems at school and at home - there has
since 1993 been an increase in delinquency in real terms, in which the
misdemeanours have become more serious and their perpetrators younger.
More than the misdemeanour, a traditional and quite clearly-defined form
of delinquent conduct, and more than pathological delinquency, with its
individual character, delinquent conduct that is associated with increasing
social exclusion, a prevalent phenomenon in deprived neighbourhoods,
forms a source of concern. Conduct of this nature can take violent forms,
such as, for example, setting fire to vehicles, or it can be of a relatively
harmless nature but disruptive to daily life, such as in the case of insolence.

A systematic reaction to all these phenomena needs to be designed in
order to guarantee the right to safety, which is a precondition to exercising
those social rights that affect the whole community. In combating juvenile
delinquency it will be necessary in the first instance to involve those
responsible for the socialisation of minors. The commitment of parents,
schools, departments, health services, institutions, the media and those
responsible for urban policy, each in their own way, will remain necessary
both before and after overt criminal conduct. The approach of the police
and the courts to delinquent minors needs to be improved and expanded.

COMMITMENT OF ALL PARTIES INVOLVED IN SOCIALISATION

Standards and values are primarily inculcated in the family. Without going
into the part played by family members in the broadest sense of the word,
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it is the parents who are responsible for bringing up the children. Parental
authority is vested in the father and mother who exercise that authority on
behalf of the community to protect, supervise and bring up the child who
has a duty of obedience towards them. In adopting these responsibilities,
from which only the court can release them, parents are encountering more
and more problems, both as a result of changing circumstances in the
`traditional' family, caused specifically by divorce, and of increased
insecurity with respect to participation in the employment market. This
phenomenon is particularly noticeable among fathers, their authority being
damaged by unemployment and by the increasing influence of older
children on younger peers and siblings.

This depreciation of authority demands our response, for example in
the form of efforts to help the parents back into employment and to involve
them more closely in the development of their children at school, as well
as measures to raise consciousness of their responsibilities, in particular
by setting up a network of discussion and information groups. Moreover,
it should be noted that statutory measures offer good opportunities for
action, whether in the form of specific prevention or in the form of social
guidance designed to make parents aware of their responsibility or by
having the child placed, with the parents' consent, away from home by
the childrens' social care agencies (aide sociale à l'enfance (ASE)).

The court may, if the parents remain in default, place the social facilities
under supervision when these are not being applied in the interest of the
child. This measure is, however, not appropriate to families with delinquent
minors, who, when they are placed outside the home, cease to receive child
allowance and may be ordered to reimburse victims for damage. Besides
the civil provisions allowing the court to remove the child from parental
authority, remaining in default on the part of the parents in the exercise of
their obligations, as well as encouragement or support of the children in
dangerous and illegal activities, or concealing their petty theft from the
court may be punished by punitive measures which the state prosecution
service should in the opinion of the committee demand more frequently.

The Ministry of Education is responsible for educating and bringing up
each year almost 10 million young people. The first stage of socialisation
takes place at school, which is attended by increasingly younger children
who remain there for a steadily increasing length of time. The school is
increasingly prone to increased violence in which in most cases the pupils
are both perpetrator and victim, and to absenteeism that is caused by the
youth no longer feeling at home there. While school on the one hand
promotes the social integration of the vast majority of the youth attending
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it, it leaves others standing on the sidelines, thereby reinforcing phenomena
that are associated with but not inherent to exclusion. There are nevertheless
in this respect great differences between school and even between classes.
The enormous variation in resources available to educational institutes is
reflected in unequal school results. More than 90,000 young people leave
education after a string of failure without a single qualification.

The Ministry of Education recognises that there are specific problems
and has since the beginring of the 1980s been endeavouring to address
this inequality, specifically by setting up priority areas, so-called zones
d'education prioritaires (ZEP), the formation of specially adapted classes
and the adoption of measures such as opening the school during the school
holidays. This policy of `affirmative action' has, however, not led to a truly
fairer distribution of resources. To provide all young people with equal
opportunities, financial and human resources need in the first place to be
allocated to areas and schools with the greatest need, for example, by
simplifying the zoning and revising the ZEP plan and by appointing in these
areas and schools more highly motivated teaching personnel and more non-
teaching personnel, the laffer in among other contexts the job projects for
the young (emplois-jeunes).

The government's plan for combating violente at school needs to be
closely evaluated and, if results warrant, extended to include all educational
institutes. At the request of the school, the teachers or representatives of
the pupils' go-betweens should be able to mediate in the event of tensions
arising. Measures for dealing with young people with problems, in the first
place those exhibiting criminal behaviour, need to be elaborated further:
the number of intermediate classes needs to be drastically increased and
more recourse needs to be taken to boarding facilities to give children who
need it a fresh chance. The Ministry of Education should not just be open
to its partners and its environment by, among other measures, opening
schools in the ZEP during the school holidays, but should also take
responsibility for its own area by modernising the programmes for
citizenship, maintaining discipline in schools, limiting the appeal to
exclusion, involving pupils in drafting school rules and finally by providing
schools with support.

Since the decentralisation laws came into effect, policy with regard to
child protection and special prevention has been conducted by the
departments. They are also closely involved in the prevention of delinquent
conduct. One of the most important agencies in this respect is the Mother
and Child Protection Agency (protection maternelle et infantile (PMI))
that, if employed properly, can assist with the detection of key problem
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families; this agency, which must be given priority by the Conseils
généraux,' would, however, function better were the duties within small
districts fulfilled by truly multidisciplinary teams. The departments are,
together with the government or private agencies involved, also responsible
for the provision of social services to children. Their responsibilities in
the context of prevention and protection provide more than sufficient
latitude for establishing an individual policy and are the cause of both the
disparity in organisation and resources and the results attained. While
provision of social assistance to children (ASE) is increasing in an absolute
sense, its relative share is declining and this means that it will be necessary
to stipulate a percentage of the limited expenditure for the youth and to
determine in good time the resources needed in this area.

Efforts must also be made to realise better co-ordination with national
government agencies in order to limit the consequences of a scarcely
coherent division of authority. That applies particularly to relations with
the courts, which are characterised by misunderstandings, and this against
a background of increasing demand from society for aid for children, a
demand that is with current statistical instruments not able to be precisely
determined. It would be advisable to use again existing contract models,
such as agreements between the state and the Conseils généraux and the
departmental child protection projects. It has to be made clearer what falls
under the competence of the departments and what to that of legislative
youth protection, in which a committee should be formed to supervise the
measures taken in the context of the ASE, a committee which might be
formed within the departmental councils for prevention of delinquency
(Conseils départementaux de prévention de la délinquance (CDPD)).
Evaluation of the involvement of the Conseils généraux with respect to
the ASE should be entrusted to the inspectorate-general for social affairs
and to the general administration inspectorate.

The public mental health services, a valuable instrument in the
prevention of and dealing with youth delinquency, does not have sufficient
resources at its disposal to address its attentions to young people during
puberty who fall neither under the public mental health services for adults
nor those for children. For reasons of a cultural and structural nature -
mental health care for young people from 13 to 20 years of age is not
regulated by law - the psychiatric treatment of adolescents is badly

'Conseilgénéral: departmental council in France, comparable to regional or provincial
council.
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organised. It would be advisable for this reason to establish in every
department a network of mutually collaborative psychiatrie sectors for
young people from 16 to 20 years of age, each active in its specific area
and supervised by the various organisations involved. Since admission to
hospital should be reserved for crises and must therefore be for very short
periods, it is recommended that reception centres for short-term residence
be established for youth at the age of puberty and therapeutic treatment be
extended on a part-time basis at the reception centres. These solutions will
need to be applied in the context of inter-organisational networks,
specifically on the one hand networks for treatment and on the other socio-
educational networks.

Government would derive more benefit from the countless number of
organisations active in the area of socialisation or protection were they to
examine the applications for subsidy in the context of a period of several
years and if they exercised more effective supervision. Youth and sport
policy could fulfil a more important role in the training of those active in
the area of community and in the deployment and co-ordination of
organisations.

The media, that devote a great deal of space to the portrayal of violence,
have without doubt a major influence on the minds of minors and are for
that reason subject to strict regulation as to the conditions under which
programmes intended for adults may be broadcast, but some products of
the media, like for example video games, fall outside this regulation. More
seriously, the media reinforce feelings of insecurity by sometimes devoting
a disproportionate amount of attention to incidents in particular neigh-
bourhoods and by placing the perpetrators in the spotlight. Without
prejudice to freedom of information, it would be worthwhile heightening
the media's awareness of the possible consequences of their way of
presenting difficulties in problem neighbourhoods. Finally it would seem
advisable, in view of the importance of the media in the sociálisation
process and their potential role in the context of prevention, to provide
information to the youth at school about the media world.

The prevention of delinquency - the basic principle governing policy
for the large cities - has been to some extent pushed to the background
and superseded by other priorities. As a first step this policy needs to be
made more transparent, the supervisory role of the prefects needs to be
reconfirmed and the efforts need to be addressed to the municipal councils
for prevention of delinquency, which often have a solid basis. The same
procedure needs to be adopted when concluding contracts. Together with
the urban contracts the local safety contracts (contrats locaux de sécurité
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(CLS)) would appear to offer the most obvious way for this, provided they
contain a substantive section with respect to the prevention of delinquency.
Finally, the policy for the large cities needs to be used as an instrument to
restore links with society, whether in the form of penal measures or by
intervention in social or domestic areas, and by measures designed to
enhance integration and participation in the employment process which
are specifically focused on young people who are at risk of dropping out
of society. In this respect the job projects for the youth offer fresh prospects,
meeting the needs of both problem youth and of the community which are
badly provided for. The Conseils régionaux too might in view of their
powers in the area of training direct their efforts more to these groups.

RENEWED APPROACH BY POLIGE AND COURTS

New Methods for Intervention by Police and Gendarmerie

While the state police has teams for minors who are the victims of
punishable offences and thegendarmerie has experimental teams engaged
in the prevention of youth delinquency, the police is not really specialised
in dealing with minors. The police embodies in the first instance the
intervention of the state against delinquent minors, but it has to deal with
theet for the most part as a result of urban violence. Youth delinquency
must however not be confused with violence of the kind often perpetrated
by adults and where for the most mundane incidents a concentration of
strong resources is required to maintain order.

The involvement of the gendarmerie in this area is, due to its geo-
graphical dispersion, indeed less, but, as a result of the growing problems
in the outer suburbs, it has in the areas it covers been confronted with
delinquency which in its nature and scope is comparable to that confronting
the state police.

The police has no clear perception of the policy adopted by the state for
youth delinquency, and as a consequence is experiencing a growing feeling
of helplessness which is in turn leading to a degree of demoralisation. The
police is, even more than the courts, confronted directly by all forms of
delinquent behaviour and is moreover faced with rode and provocative acts,
acts which in themselves are not regarded as punishable offences or are
seldom treated as such. That demoralisation is particularly evident with
respect to the courts when it transpires that delinquent minors have not
been removed from their neighbourhoods after appearing in court. The
attitude of parents too is a cause for police demoralisation. The police is
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uncertain as to the best posture to adopt with respect to some minor
misdemeanours and is astonished by the increasingly early age at which
minors known to live in weak social and domestic circumstances display
criminal behaviour. The police is for these reasons trying to leave the
prevention and handling of youth delinquency to others.

Local safety contracts should therefore contain a section specifically
devoted to youth delinquency and in this the issue of rude and impolite
behaviour should not be omitted. All forms of collaboration should be
stimulated, both between police and gendarmerie in the context of co-
ordination and with the municipal police services. Communications with
the judicial authorities that by virtue of `process within a reasonable period'
by the state prosecution service has already improved, needs to be given
special attention, and in this it is of particular importance that the police is
informed systematically of the outcome of cases.

There is an urgent necessity to develop a specific policy based on
voluntary principles for dealing with delinquent minors. Officers of the
state police are specialised in minors only to the eitent that the children
with whom they are involved are victims or threatened. The existing
specialised teams, the so-called `minors teams' (brigades de mineurs), deal
only incidentally with delinquent minors. The gendarmerie has however,
by experimenting with teams for prevention of youth delinquency, shown
how important it is to assist the territoria) teams in dealing with delinquent
behaviour among minors. It would, therefore, appear, in a general sense,
necessary to take more account of the specific aspects of how the police
deals with minors, and specifically by reinforcing the existing minors teams
and expanding their powers to include delinquent minors up to the age of
18 years, by appointing more specialised personeel in the greatest problem
areas and by improving significantly the training of police officers and
gendarmes in this area.

The involvement of the police in the area of prevention moreover, needs
to be maintained and encouraged. Ways must be sought to improve the
dialogue between the youth and the police. This must not simply involve
those responsible for public safety, but rather every police functionary who
by his or her attitude can contribute to that improvement.

Finally, police presente in problem areas needs to be intensified by
accelerated reorganisation and the creation of a genuine neighbourhood
police service. The Jatter will be engaged in a whole range of activities,
from presente in the neighbourhood itself, such as police supervision street
by street, to actions with a more operational character. The activities of
the police and in particular that of the criminal investigation department
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must also be directed more and primarily towards territorial delinquency.
This includes every form of delinquency that maintains a parallel economy
in a particular territory, as well as all forms of collective violence based
on identity and designed to dominate a neighbourhood.

Changes Needed to the Juvenile Justice System

The judicial system is at the heart of dealing with delinquent minors. It is
for this reason absurd that it has only limited resources. The judicial system
therefore needs access to a budget equal to the tasks to be fulfilled. The youth
justice system needs to be visibly upgraded. The committee has discovered
innumerable areas of weakness in the functioning of the judicial system in
this area. In this, legislation is not to blame; the ruling of February 2, 1945
remairs legislation of the highest quality hut is not applied enough in practice.

Full application of this ruling, that has moreover been subject to
innumerable amendments, needs therefore to be an objective in itself. It
will provide magistrates with a broad range of responses, from educational
measures to punishment in the true lense of the word, responses that deserve
wider recognition and are excellently designed for all ages. The ruling,
moreover, makes it possible to act vigorously, because it allows children
from the age of 7 to be subjected to criminal prosecution, from the age of
13 to be imprisoned and between the ages of 16 and 18 years to be remanded
in custody, even for simple misdemeanours. The absence of responsibility
of minors under criminal or civil justice is a myth.

In order to realise better application of the law, a penal policy needs in
the first instance to be developed for the state prosecution service.
Numerous attempts have been made in this area, often with success and
particularly in the context of the `process within a reasonable period' for
delinquent conduct. The state prosecution service has at its disposal a whole
range of judicial resources that are deployed without hesitation, such as
for example, mediation and damage compensation procedures, and enable
some prosecutions to be conditionally deferred, thereby relieving the
burden on the courts while also acting effectively. The criminal prosecution
policy of the state prosecution service varies strongly, however, from
jurisdiction to jurisdiction and often has to face a serious lack of resources.
It would for that reason be advisable to adapt the appointment of magistrates
more to geographical requirements and to improve the specialisation in
the area of delinquent behaviour of minors at the state prosecution services
most appropriate to this form of criminal behaviour. More recourse needs
to be made, in close collaboration with all parties, both government, and
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agencies involved with the prevention of youth delinquency, to mediation
and damage compensation measures. Focused experiments, such as local
groups for dealing with delinquent behaviour (groupes locaux de traitement
de la délinquance (GLTD)) must also be stimulated. A certain equilibrium
needs however to be maintained between, on the one hand, the responsibilities
of the court, and on the other those of the state prosecution service, in the
sense that penal policy for minors must not be determined by a lack of
resources on the part of the courts. Thorough treatment therefore requires
that the state prosecution service submits cases to the court, either for an
educational measure or for the imposition of a real punishment.

The juvenile court remains for this reason the driving force behind the
enactment of the 1945 ruling. Jurisdiction has for minors a double function,
which is gaining increasingly in importance. In the first place the educative
support that plays an essential part in the prevention of delinquent conduct
and which can be augmented by other civil measures. Then there are the
particular actions being brought against delinquent minors which are
gaining in importance. The magistrates and the examining magistrates
involved in cases against minors are overburdened, resulting in longer
periods before judgement is passed, a factor which is extremely harmful
to both the delinquent minors and their victims. The magistrates must for
this reason be provided with new resources; the number ofjuvenile court
magistrates must be increased drastically and some courts amalgamated.
The terms for appointment of magistrates should also be revised, to ensure
that only highly motivated magistrates are appointed to these functions and
allowed by the rotation system to exercise them for a reasonable term.

Once more, all the possibilities offered by the 1945 ruling need to be
used to the full, specifically the preliminary measure of freedom under
supervision, compensation for damage and placement under court
protection. The option of performing work of benefit to the community
(travaux d'intérêtgénéral (TIG)) is employed insufficiently although it is
an effective method of teaching the youth responsibility and of heightening
the visibility of the law. Legislative action will have to be improved by
better consultation between state prosecution service, courts and educational
institutes. Moreover, collaboration in the context of policy for the larger
cities must be stimulated, as must more specific initiatives, such as for
example the development of joint training for police and gendarmerie.

Legal judgements have meaning and purpose only when they are carried
out. The judicial youth protection agency (Protection judiciaire de la
jeunesse (PJJ)) intervenes in all phases of the process: prior to sentencing
by means of an examination and thereafter by following through the
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decisions of the court. In exercising this dual responsibility the youth
protection agency faces great difficulties, partly due to the greatly increased
pressure of work. The excessively centralised organisation structure, the
rigidity of the administration and the wholly inadequate resources render
it nigh impossible for it to produce good work. Residential facilities in
particular are characterised by numerous deficiencies on the part of
government, both in the qualitative and quantitative sense. For this reason,
the PJJ relies to a great extent on qualified private institutions that take
the responsibility for approximately half of the minors that are placed
pursuant to the ruling of 1945.

The reform of the PJJ should succeed provided its activities concentrate
on delinquent minors and adolescents who are in risk situations, provided
the structures are adapted by means of true decentralisation at departmental
level and provided a renewed approach is adopted at the same time. It will
have to operate in an open environment and make a substantive contribution
to the application to damage compensation measures. It must allo focus
on special classes, day-care centres and crisis relief. Finally, it should seize
vigorously the possibilities for residential facilities and diversify not only
by means of residential institutions and boarding schools but also seek
solutions for placement in the form of, for example, host families, living
quarters and educational establishments. This line must become a clearer
element of local politics in the area of Cupertino in the context of preventing
and dealing with delinquent conduct.

To realise this reorganisation a substantial increase will be needed to
the PJJ's budget and a renewal of both the initial and follow-up training
of the perronnel.

Prison is sometimes the community's inevitable response to delinquent
conduct on the part of minors. Custodial punishment must however never
endanger the integration of the minor. This means that a radical reform of
the circumstances under which minors are held in detention needs to be
considered, circumstances which, to various degrees, are in no way suited
to them. This is even more urgent when one bears in mind that on a
statistical basis detention of minors is becoming increasingly prevalent.

In the first place, the national map of penitentiaries needs to be
rearranged and every remand centre needs to establish systematically a
department for minors where the circumstances of detention are suitable
and congenial to proper educational guidance. Departments like this might
also serve for minors who become adults during their detention. Parallel
to these developments the centre for young detainees in Fleury-Mérogis,
that is totally unsuitable for minors, should be adapted.
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In the second place, the punishments imposed on minors in detention
should be better adapted to their individual situations. The detention of
minors must, irrespective of the length of sentence, be of substantive
significance for a coherent and compulsory socio-educational programme
of psychological guidance, education, sport and culture.

Put briefly, the 135 proposals in the report form part of a project that
concerns society as a whole and that is based on the struggle against
exclusion and on restoration of the relation with that society in the context
of the values of the republic. Prevention and suppression of juvenile
delinquency require enormous commitment.

In the participation policy for delinquent conduct that is proposed, and
that might to a certain extent also be applied to young adult delinquents,
an appeal has been made to all parties involved, account has been taken of
new and specific aspects of juvenile delinquency and attention has also
been devoted to intervention both prior to and subsequent to delinquent
behaviour. The effects of this will be apparent in the short, medium and
long terms. There is a lot at stake. It is after all not simply a question of
maintaining public order, but also protection of the coherente of society.

Prevention ofjuvenile delinquency has to become an important matter
of national interest in which all relevant policy is directed towards
socialisation and awareness of responsibility, in other words towards
education for citizenship.

Assemblée nationale
126, rue de 1'Université
75355 Paris Cedex 07 SP
France
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COMMENTARIES ON THE WHITE PAPER NO MORE EXCUSES'

In the autunm of 1997, the British Home Office issued three consultation
papers inviting those concerned to give their views in response to proposals
for a radical reform of the youthjustice system in England and Wales. The
proposals took on a more definitive nature with the publication in
November 1997 of a White Paper entitled No More Excuses: A New
Approach to Tackling Youth Crime in England and Wales. No more excuses
are to be made, then, either for the ineffectiveness of the youth justice
system or for the young offenders who end up in the system. In his preface,
the Home Secretary, Jack Straw, even refers to the `excuse culture' that
has grown in the youth justice system: the White Paper draws a line under
this. The editors of the European Journal on Criminal Policy and Research
would like to encourage the debate on the British proposals concerning
youth crime. In regard to this an extended summary was published in Vol.
6, No. 2. In this issue, comments on these proposals from Sturla Falck,
Barry Krisberg and Lode Walgrave are published here in alphabetical order.

RIGHTS OF THE CHILD - STURLA FALCK

The White Paper has laudable objectives and attempts to draw up an overall
strategy for their implementation. It contains, however, two quite different
approaches to tackling youth crime. It advocates both the velvet glove
and the iron fist. On the one hand it highlights the significante of
prevention, of strengthening the family and of local responsibility. An
ideology is referred to that focuses on what is best for the child so as to
pre-empt further detrimental development. On the other hand it calls for a
building up of punitive measures. Greater leeway is to be given to impose
long-term institutional confinement on children as young as 10. The
interests of the community are at centre-stage.

Research has shown that children who exhibit behavioural problems at
an early age have a poorer prognosis than others who do not. At the same
time it is the youngest who have the best prognosis provided they receive
appropriate help at the start of a potential criminal career. However, early

'The complete White Paper can be found on the Home Office Internet site
(http:\\www.homeoffice.gov.uk) or can be ordered from the Home Office.

European Journal on Criminal Policy and Research 6: 593-605, 1998.
© 1998 KluwerAcademic Publishers. Printed in the Netherlands.
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intervention cannot lend legitimacy to all types of response. Not all help
is appropriate. Some responses can have the opposite effect to that which
was intended and reinforce negative behaviour. The contradiction between
intervention based on the child's best interest and on protecting the
community cannot be erased when the stage is set for wide use of custody
and other secure accommodation.

The first approach, which would leem to be very promising, focuses
on intervention designed to prevent crime and to integrate the juvenile in
the community. A number of promising measures are proposed, e.g. youth
offending teams, a new community penalty, parenting orders, child safety
orders, reparation orders and other forms based on the principles of
restorative justice. These measures can, if well designed, limit or prevent
a negative development without giving rise to stigma or secondary
deviance. Where these measures are concerned there is no contradiction
between looking after the young person's welfare on the one hand, and
protecting the public, punishing the offenders and preventing crime on the
other. These recommendations are a response to the ineffectiveness of the
youthjustice system.

`No more excuses' could be used to justify a reluctance to make use of
knowledge based on research and experience showing that success is
possible. International surveys do provide the following important
knowledge: that the likelihood of satisfactory results increases when the
arrangement is based on strengthened resources in the local community, a
good after-care service involving follow-up of the individual client with
employment or schooling, a place to live and a social network. Treating
seriously troubled youth and families in their own context is, however, no
easy solution. No single measure is sufficient in the prevention ofjuvenile
delinquency. Rather, the sum of measures can be effective. For this reason
co-operation among the various bodies concerned with different aspects
of the environment in which young people grow up is important.

The second approach, going in the opposite direction, favours new
custodial sentences for children with reference to the community's need
to be protected.An effective youth justice system is not synonymous with
new opportunities to incarcerate young people to keep them out of
circulation for a time. The system's effectiveness must be assessed on the
basis of the ability to prevent crime and curb re-offending.

Even though there may be a good treatment programme within the
institution, its entire effect may be dissipated if nothing is done with the
environment into which the individual re-emerges. When a juvenile is
released from an institution, he returns to the same environment. The family
has the same problems. If the parents are alcoholics, beat their children or
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subject them to lack of care and attention, they will continue in this vein
upon the young person's release. Some young offenders have no family
to return to at all. The young person's role in his circle of friends is hardly
improved. Irrespective of the good intentions of the individual, he will
rapidly return to the old pattern.

The fundamental aim of the White Paper is to prevent re-offending and
to offer young offenders a better chance upon release into the community. A
new custodial sentence, the detention and training order (DTO), will replace
theYoung Offender Institution and the secure training order. Apositive feature
is that half of the foor months to two years will be served under community
supervision. This may facilitate the return to the community.

1 would, however, mention four misgivings.

1. Traditionally more resources have been devoted to institutions than to
rehabilitation. In England and Wales in 1994-1995, 40 times more was
spent on repressive measures than on prevention and rehabilitation.
Prevention, rehabilitation and alternative community measures are
costly. Reallocation of budget resources is more important than a law
amendment if such measures are to be sound and effective.

2. The system's dilemma is that use of custodial sentences largely
reinforces deviant behaviour through stigmatisation and negative
identity creation instead of curbing a negative development. For many
young offenders the harmful effects will outweigh what can be put right
through the planned strengthening of after-care. The negative elements
- stigma and criminal socialisation - may counteract the possibility of
successful treatment and rehabilitation.

A negative stigma associated with an institution can make rehabilitation
difficult. Stigma has two faces. One is the `stamp' that others attach to a
person. The other is one's self-image and role as deviant as defined by
others. Secondary deviance is living up to the role `stamped' on one.
This becomes a self-fulfilling prophesy in the role of deviant or criminal.
Even if one has freed oneself from a previous identity, others in the
community impose a stamp on one which is difficult to shake off.

Children readily acquire a name based on the institution they attend
or where they have been a client, particularly where this is referred to
negatively-in idle gossip. A `stamp' is assigned to children who are
placed in an institution. Living with the stamp of having been an inmate
in a youth prison, Youth Offender Institution, DTO or other secure
accommodation, and with a `trademark' characterising the person as a
delinquent, criminal, `bad guy', persistent offender, `impossible' or `very
difficult', can only have a negative impact. An institution suffering from
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this stigma has little chance of success. Indeed the stigma may even
reinforce the problems.

Criminal socialisation. Stability and continuity of contact with adults
is important for all children, but absolutely crucial for children who have
had bad or few good, credible, reliable and continuous relationships with
adults. To achieve positive development among children characterised by
extensive social contact problems requires the building up of credible,
reliable and continuous relationships. This is difficult to achieve in an
institution. Adults come and go according to their duty roster, and they
have their own frame of reference in the shape of their family and
friends outside the institution. The only stable relationships in a normal
institution will be formed with other children. These are children with
considerable problems and it may not be easy to find a common
denominator for their requirements, even in a small group. Not least
the fact that the children are gathered together creates problems. What
they have in common is their exclusion from the community at large
because of their criminal behaviour. Within the institution a form of
internal learning takes place among young people who are part of a
sub-culture. More important forjuveniles than achieving status among
the staff is the status they acquire among their peers in the institution.
This can have clear-cut negative consequences for rehabilitation. The
efforts of the positive teacher, therapeutic specialist or others with
good intentions who attempt to persuade the individual to change his
behaviour are more than offset by the socialisation within the juveniles'
own and often criminal sub-culture.

3. Rather than reducing custodial penalties, DTO entails an expansion,
particularly for as young as the age of 10. The new, more effective
procedures may also lead to more children and young people being
consigned to institutions. The rehabilitation measures may lend
legitimacy to more children and young people being dealt with in this
way. Although half the sentence will be served under community
supervision, the time spent at an institution will not necessarily be
shorter. The total time spent may well be longer. Under DTO the
minimum custodial period is raised from two to four months.

4. Applying penal measures to children raises issues of a fundamental
moral and ethical nature and concern about legal safeguards.
Dramatising the destructive traits of a child lends legitimacy to the use
of force at the cost of focusing on the child's need for help and care.
The new penalty, that is the detention and training order (DTO), will
entail a greater opportunity to place children as young as 10 to 11 years
old in custody if the public needs to be protected from further offending.
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Although DTO's focus is on post-release supervision, this will lead to
new groups of children as young as 10 being stigmatised and receiving
a negative socialisation (in custody for half of the four months to two
years). Substantial resources are needed to correct the harm that
incarceration can inflict on a child's mind and socialisation.

Norway has followed a path diametrically opposed to England and Wales.
Norway raised the age of criminal responsibility from 14 to 15 years in
1990. The central arguments for this move were the morally unacceptable,
and the negative psychological, effects on children placed in custody.
Subsequent evaluation of raising the age of criminal responsibility showed
no negative consequences for registered crime, or for the work of the police
or social services. A poll of 14- and 15-year-olds showed that only one in
five knew the age of criminal responsibility, while even fewer knew that it
had been changed from 14 to 15 (5%), and hardly anybody knew when it
had been changed.

Penal sanctions applied to the youngest age groups serve little purpose.
They simply do not know the law, and for the few that do, they do not
calculate the punitive risk of their behaviour. The rationality behind their
actions is very limited. Although children may know the difference
between right and wrong, they have little notion of the consequences of
their actions. Changes in legislation will have no preventive or other effect
on their behaviour. Socialisation factors such as home and family, child-
rearing practices, friends and the school will influence their behaviour
far more.

Serious crime committed by children is a tragedy and catastrophe for the
victim, the perpetrators and the community. The public's need to be protected
from further offences must however not be used as an excuse for not knowing
what to do. Unfortunately no miracle cure exists. No matter how serious the
act committed by a child, it is entitled to be treated as a child. Measures
applied to the most difficult children must not only be in compliance with
the UN Convention on the Rights of the Child, they must also be ethically
and morally acceptable in terras of what is best for the child.

NOVA - Norwegian Social Research
Munthesgt. 29/31
0260 Oslo
Norway



598 CURRENT ISSUES

A BLAME CULTURE - BARRY KRISBERG

The juvenile court was created nearly 100 years ago. This distinctive
American contribution to jurisprudence has become the dominant model
for dealing with troubled and troublesome youths world-wide. Famed legal
philosopher Roscoe Pound once described the juvenile court as the greatest
step forward in Anglo-American law since the Magna Carta. Unless we
think that Professor Pound was `tripping' (in the parlance of today's
adolescents) we had better proceed very cautiously before abandoning the
noble ideals of the juvenile court.

The specialised court for children was created to rescue youngsters from
the horrors of prisons and jails in which they were savagely exploited and
frequently committed suicide. The juvenile court assumed a redemptive
concept ofjustice that valued individual youths and sought to restore them
as productive members of society. The court emphasised prevention and
treatment rather than the retributive paradigm of the criminal court system.
It was the soit of justice system that most of us would' seek if our own
children or grandchildren were in trouble. The juvenile court was not about
`making excuses', rather it sought to harness the best scientific knowledge
to better protect children and the community.

Of course, the ideal of redemptive justice was not always realised in
practice. The juvenile court has been plagued by under-funding, limited
dispositional alternatives, and ingrained prejudices against the poorest
families that constitute the bulk of its clientele. The court has always been
the easy target for ambitious politicians who wish to pander to fears of the
citizenry.

Efforts to reform the juvenile court have been ongoing over the past
century. Real progress has been made in expanding diagnostic technologies
and creating a broader range of effective dispositions. The very best reforms
have been grounded in careful research on the aetiology of youth crime
and on rigorous programme evaluations. Counterproductive reforms have
been based on media-hyped fads (e.g. `Scared Straight programmes',
`Tough Love therapy', or boot camps) or untested ideas that feel good to
powerful interest groups, but are not based on solid research.

The new British Home Office proposals contain a mixture of positive
and not-so positive reform ideas. On the plus side, there is recognition of
the importance of longitudinal studies that have identified critical risk and
protective factors that either propel youth towards serious and chronic
misconduct, or which insulate them from these risk factors. The UK
proposals correctly emphasise the need for early intervention programmes.
On the negative side, the Home Office proposals slip into the seductive
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political rhetoric that rejects the `excuse culture' but embraces the concept
of restorative justice as its main conceptual underpinning.

Restorative justice is vintage `feel good' criminology. The idea that
restitution and/or community service are wonderful sanctions has long had
popular appeal. Restorativejustice resonates with basic Calvinist principles
of expiation, Quaker notions of peace making and reconciliation, and also
fits well with a society based on monetary or labour commodity transactions.
The prosaic idea that the youngster comes to `feel the consequences of his
actions' is appealing to victim advocates (although restorative penalties are
not always popular with crime victims themselves), prosecutors and those
who favour a more punitive response to crime. This approach to social
control was deliciously ridiculed by Franz Kafka in The Penal Colony, a
mythical island in which a torture machine inscribed the name of the crime
on the back of the offender. Just before death the offender feels the true
nature of his crime.

Research shows that the value of restorative sanctions in preventing
recidivism is very limited. The most rigorous review by Ann Schneider
and her colleagues suggests that restorative penalties produce very small
changes in reoffending rates, and that many restorative programmes show
no positive results at all. By contrast, a series of comprehensive reviews
or meta-analyses of juvenile sanctions have found far greater crime
suppression results in well-constructed educational, vocational, and family
interventions.

The Home Office report places great faith in early intervention programmes
that look a lot like the American diversion programmes of the 1970s. These
efforts were found by researchers to be largely ineffective and, in some
instances, actually increased recidivism. The British proposals continue to
see the value of secure confinement programmes, despite volumes of
research indicating the most secure juvenile confinement programmes
produce disastrous rates of reoffending.

What will it be: more feel good programmes or sound social policy based
on knowledge? 1 would wam my British cousins to be cautious before
following the United States' approach which has increased the confinement
of youths, without measurable impact on the crime rate. We in the States
have spent billions on boot camps and prison expansion while gutting the
Americanjuvenile court. Only with leadership from USAttorney General
Janet Reno areAmericans re-evaluating the importance of early childhood
education, better infant/mother health care, and safer after school
environments for our children.

The main complaint 1 have with No More Excuses is that it tinkers with
the juvenile court model without thoughtfully examining what really needs
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fixing, or which reforms have proven most effective. One set of excuses
(parental lack of accountability) is used to replace more traditional
explanations of delinquency such as poverty, lack of economic opportunity,
and the failure of public institutions such as schools. And the gun industry,
the alcoholic beverage industry, and the drug sub-culture seem to get a free
pass in the new Home Office strategy.

It is easy to blame individuals for broader social problems because
individuals do engage in unlawful behaviour. It is easy to blame individuals
for the diseases that incapacitate them and shorten their lives: `you don't
have to drink alcohol or smoke cigarettes, after all'. But, the `blame culture'
is not much more useful than the `excuse culture' if our goal is truly to
rescue our youth from lives of crime and to preserve the peace and tranquillity
of our communities.

National Council on Crime and Delinquency
658 Market Street, Suite 620
San Francisco
CA 94105
USA

TRYING TO PICK UP THE PIECES - LODE WALGRAVE

`No more excuses', `tackling youth crime', these are like headings in
the tabloid press. Fortunately, the document itself is not `in gov-
ernmental tabloid' language, but it presents a coherent and well-
documented set of proposals and ideas. The style of the titles however
demonstrates how many governments are under pressure by a certain
popular press. The phenomenon is not typically British. Also in France,
the Netherlands and in Belgium, for example, the authorities have very
recently set up commissions and issued papers on how to deal with
youth crime.

Governmental papers on crime policy mostly contain the message: "the
problem is serious, we have a good knowledge of the causes and effects;
here are the elements of our farm policy, which will tackle the problem so
that it will disappear or at least diminish considerably". The policy
presented most frequently is about more preventive control, some
toughness and some re-education together with wise words on social
problems that cause criminality, and promises to do something about it. Of
these ingredients, every government makel its own recipe. Till now, the
response tojuvenile crime in England and Wales has always been the `spicy'
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one in Europe, with a relatively low age of penai majority and comparatively
severe punishments. On the other hand, the English system has provided
remarkably better procedural and other legal safeguards for juvenile
offenders.'

It is difficult for an academic criminologist to estimate the real value of
such texts. Using scientific standards is perhaps only partially relevant.
Maybe, the political message is much more important.

Scientific Scepticism

Is the problem ofjuvenile crime now more serious than before? I do not
know. To my knowledge, there are no scientifically convincing data
showing that youth crime is increasing dramatically.2 Also in the White
Paper, the point 1.1-1.3 do not present clear indications of an increase.
The observation that "among 14-25-year-olds, one in two males and one
in three females admits to having committed an offence" (1.1) is in fact
surprisingly low, compared with other findings,3 gathered in manyWestern
countries some years earlier. But it is written in a dramatic tone,
suggesting that within this age group youth crime is growing out of
control. Criminologists know that there are in fact no data on real
fluctuations in (youth) crime so that using and reading such data is always
a matter of politics.4

Does the White Paper display a good knowledge ofcauses and effects?
The paper contains a lot of good scientific research, but its use is sometimes
too selective. Some examples. The chapter Effective intervention in the
community begins with a cliché: "Punishment is necessary to signal
society's disapproval [...] and as a deterrent" (5.1). There are other ways

'See e.g. Walgrave, L. and J. Mehlbye, A comparison and a look at the future. In: J.
Mehlbye and L. Walgrave (Eds), Confronting Youth. Copenhagen: AFK, 1998.

'See e.g. Junger-Tas, J., Youth and violence in Europe. Studies on Crime and Crime
Prevention, 1996, 1, pp. 31-58; Junger-Tas, J., G.J. Terlouw and M. Klein (Eds),
Delinquent Behaviour among Young People in the Western World. Amsterdam/NewYork:
Kugler Publications, 1994; the chapters in Mehlbye, J. and L. Walgrave (Eds), Confronting
Youth. Copenhagen: AFK, 1998.

'See e.g. Junger-Tas, J., Delinquency in thirteen Western countries: some preliminary
conclusions. In: J. Junger-Tas, G.J. Terlouw and M. Klein (Eds), Delinquent Behaviour

among Young People in the Western World, pp. 370-380. Amsterdam/New York: Kugler
Publications, 1994.

4van Kerckvoorde J., Een maat voor het kwaad? [A Measure for the Evil?] Leuven:
Universitaire Pers, 1995.
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than punishment to express disapprovals (which is necessary, indeed), and
deterrence is proven to be ineffective for juveniles.ó In 5.9, it is suggested
that most young offenders do not re-offend thanks to warnings by the police.
This is not true. The police do not even know of the majority of the offences
committed by juveniles. If the rate of re-offending is low, it is first of all
thanks to the social perspectives gradually perceived by most young people.

An example of `wareed' reasoning is found in 1.4 and 1.5. Crime, it is
raid, is "correlated with social disadvantage and poverty", but this factor
is not dealt with further on, because there is no direct link. Moreover,
holding such views would be insulting for the poor who do not offend and
would be making excuses for those who do. Then eight factors are advanced
as being closely associated with youth crime: being male, [...] living in a
family with multiple problems, etcetera. [...] Is there now a direct link?
Should I, as a male who did not commit serious youth crimes, feel insulted
now? Is living in a family with multiple problems an excuse for committing
crimes? Of course not. The factors are to be placed into a dynamic frame.
Family, school and peer related causes are not just alongside each other, but
operate in a process of circular causalities. At the basis of it, social exclusion
and poverty are perhaps the most risky factors to start that process off. In
the hierarchy of causes, social exclusion is then a `remote cause', whereas
being brought up by criminal parents or associating with delinquent friends
would be more `proximate causes'.' The White Paper seems to be anxious
not to appear too soft and therefore prefers to focus on more popular factors,
isolating specific families and individuals as problematic.

Does the announcedpolicy open perspectives for greater effectiveness?
I do not know and the writers of the paper do not know either. The text often
refers to "evidence about what works", neglecting the fact that evaluation
research can never lead to such firm knowledge, and that generalising
experimental procedures towards routinised practices, in many cases, leads
to a substantial loss of the positive results obtained in the experimental setting.

The paper describes a set of preventative and sanctioning measures,
which together appear to be another combination of the above mentioned
ingredients. Some may be new for England and Wales, but have already

SSee e.g. Braithwaite, J., Crime, Shame and Reintegration. Cambridge: Cambridge
University Press, 1989.

6See'e.g. Schneider, A., Deterrence and Juvenile Crime. New YorklBerlin: Springer,

1990.
7Messner, S., M. Krohn and A. Liska (Eds), Theoretical Integration in the Study of

Deviance and Crime: Problems and Prospects. Albany: State University of New York
Press, 1989.
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functioned for some time in other countries (e.g. parenting order). In the
light of these experiences, the belief in their effectiveness sometimes seems
a bit naive.

Other new measures do raise questions. Two examples. The option to
abolish the presumption of "incapability of evil" for offenders between 10
and 14 years old is a shot in the dark (4.3-4.5). No positive result can be
expected for prevention or for treatment. The already existing lower age
for penai majority did not lead to lower crime rates in England and Wales.
Boys or girls of 10 to 14 years old seldom first weigh the sanction they
risk, before they possibly commit an offence. The spectrum of possible
sanctions will not allow more rehabilitative interventions by penalising the
intervention. Maybe the option is above all symbolic (the tabloids will like
this), to help to overcome the `Buiger trauma'.

Though it is true that "young children should not be out, unsupervised
late at night", it is unclear what the effects of curfew schemes will be (5.6).
If parental supervision is insufficient to keep the children at home, what
will then happen when the children have to stay at home without parental
supervision, or are not wanted at home? This could lead to an increase in
family violence. Moreover, leaving to local authorities the decisions to set
up a curfew for only a period of 90 days, seems to provide a partial response
to local temporary problems (like riots, for example), rather than offering a
scheme for effectave prevention.

A very good option is the accent on reparation. The paper refers to the
concept of restorative justice, as the basis for the proposed reform (9.21).
It is indeed a "valuable way of making young offenders face the con-
sequences of their actions" and to benefit the victims (4.13). However, the
potentials of restorative justice are much larger than the reparation
described in the White Paper.' Not rehabilitation, nor punishment, but
restoration should be the basic option of any intervention after an offence
has occurred.9 Restorative justice means much more than introducing some
techniques. Restoration means much more than simple reparation. The

$See e.g. The Declaration of Leuven: On the Advisability of Promoting Restorative
Responses to Juvenile Offending, issued at the occasion of the first International
Conference on Restorative Justice for Juveniles, Leuven, May 1997. Published, among others,
in the European Journal on Criminal Policy and Research, 5(4), pp. 118-122, 1997.

9See e.g. Walgrave, L., Beyond rehabilitation: In search of a constructive alternative in
the judicial response to juvenile crime. European Journal on Criminal Policy and Research,
2(2), pp. 57-75, 1994; D. Van Ness and K. Heetderks Strong, RestoringJustice. Cincinnati:
Anderson, 1997; Bazemore, G. and L. Walgrave (Eds), Exploring Restorative Justice for
Juveniles. Monsey, NY: Criminal Justice Press, 1998.
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White Paper does not seem to include sufficiently the experience that British
practitioners and researchers have acquired already with different kinds of
victim-offender mediation.10 Community service should not just be a side
way for when the victim does not want to participate in direct reparation,
but it should be a very central sanction, meant as a form of restoration
towards the community.11

The Possible Political Significance of the White Paper

Checking the paper to scientific criteria is, however, only partially relevant.
The White Paper is a political statement and it should also be evaluated as
such. Its greatest ment then seems to me the fact that it exists and that it
has provoked consultation. It is based on a clear view, proposes a coherent
set of measures and it is a stimulus for reflection and constructive debate
within the field. The basic options should be agreed with. The British
Government is aware that prevention rests upon a more general policy of
"restoring hope and opportunity" (3.4 and 3.5), and understands that several
ministerial competencies have to co-operate in that respect. Initiatives are
announced to improve coherence among them. These are exemplary
intentions, whose execution should be watched carefully. What is also very
positive is the clear reminder of the aim of the youth system (2.1-2.11) -
"preventing offending by young people"-completed by a set of supporting
objectives with regard to a better functioning system, and confronting
juveniles and their parents with their responsibilities towards the victims
and society.

The concrete proposals are, however, not very new. But would that not
be expecting too much? After all, the fundamentals for a great deal of
juvenile crime are to be found in problems of social exclusion and a lack
of perspective. Possibilities to "restore hope and opportunities" (3.4) are
limited by macro-economic developments, on which the Home Office has
no impact, and even the British Government has only limited impact. As
long as capitalistic interests are internationally decisive in the functioning of
society, they will also cause basic inequality and exclusion. The excluded have
fewer honds to society and are therefore more seducible to `innovative' or

10See e.g. Marshall, T., The evolution of restorative justice in Britain. European Journal
on Criminal Policy and Research, 4(4), pp. 21-43, 1996.

"Walgrave, L., Community service as a cornerstone within a systemic restorative response
to (juvenile) crime. In: G. Bazemore and L. Walgrave (Eds), Exploring Restorative Justice
forJuveniles. Monsey, NY: Criminal Justice Press, 1998.
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illegal ways of making their lives. Governments have to pick up the pieces,
without real power to modify these basic mechanisms. Some authorities
desperately call for more `citizenship', which cannot be attained when the
cement of it, solidarity and mutual responsibility, has got lost in individualism
and short term benefit seeking. Within the limited scope between the demands
on resources, the expectations of the population and the needs of the
excluded, the potential for finding new models and schemes cannot be
endless. Maybe this is why governmental documents on juvenile crime
generally are about `more of the same'. Also the White Paper is a variation
on a theme that tries to pick up some pieces. But it can have the effect that
those who are working on it, will pick up the pieces in a better and more
reflected and coherent way. What more could we expect?

Department of Criminal Law and Criminology
Catholic University Leuven
Hooverplein 10
B-3000 Leuven
Belgium
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METHODOLOGICAL ISSUES IN THE STUDY OF DOMESTIC
VICTIMISATION PREVALENCE*

s

ABSTRACT. This article discusses the limitations and shortcomings of a recent study into
domestic victimisation in the Netherlands, as reported in a previous edition of this journal
(van Dijk et al. 1998). In doing so, issues of sampling, non-response, retrospective bias,
multivariate versus bivariate analysis and operationalisation are focused upon. The article
concludes that, while the study is strong in a number of respects, the results as they have
been presented cannot be treated as more than indicative. We recommend that prospective
longitudinal studies into the same topic be conducted, with the aim to discern and monitor
the incidence of various types of domestic violence. Such studies will provide policymakers

with more suitable information.

KEY WORDS: definition, domestic violence, non-response, retrospective bias, validity

A previous issue of the European Journal on Criminal Policy and Research
(Vol. 6, No. 1, 1998) contained an article by Van Dijk et al. that described
the findings of a national study into the prevalence of domestic
victimisation in the Netherlands. Domestic victimisation is an indisputably
serious matter. The consequences of violence within the family or family
circie are often grave. It is accepted that family violence may under certain
conditions be self-sustaining, with battered children becoming child
batterers themselves. At the same time, the dark number is suspected to
be quite high, so those prevalence figures are at best guestimates.

As such, studies into the incidence of domestic violence and prevalence
of victimisation are important. The findings of the study by van Dijk et al.
were reported and discussed in many national newspapers at the time the
study's results were published. The findings were indeed remarkable:
according to the researchers, 45% of Dutch citizens could be labelled as
victims of one or more types of (non-incidental) domestic violence. These
results were met with disbelief by many.

This article will attempt to put the findings and ensuing critique in
perspective, in the sense that various weak as well as strong points of the
study will be expanded upon. In doing so, 1 use as a basis the article as it

*A less elaborate previous version of this article was published in the Dutch journal
Tijdschrift voor criminologie (Bijleveld 1998).

40 European Journal on Criminal Policy and Research 6: 607-615, 1998.
© 1998 Kluwer Academie Publishers. Printed in the Netherlands.
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appeared in this journal, although in some instances 1 have had to refer back
to the original report (van Dijk et al. 1997). My comments will focus on
five aspects: sample, non-response, design, analyses, and operationalisation.
1 will start with a very brief description of the van Dijk et al. study, and will
conclude with recommendations for future research.

SHORT DESCRIPTION OF THE VAN DIJK-STUDY

In the study discussed here, approximately 1,005 subjects out of a random
sample of over 4,600 Dutch persons were interviewed with respect to
their experiences with domestic violence. Subjects were interviewed at
home by mostly female interviewers, with the aid of computers (Computer
Assisted Personal Interviewing (CAPI)). Sensitive issues could be entered
into the computer by the subjects themselves. Three types of domestic
violence were identified, labelled by the researchers as: mental violence,
physical violence and sexual violente. The researchera differentiate
respondents into five categories according to the intensity of the violence
reported, and relate these five categories to various other pertinent
characteristics such as the relationship of the victim to the offerader,
gender of victim and offender, age at victimisation, perceived cause of the
violence, actions undertaken by the victim and the like. For details on the
study and its results the reader is referred to van Dijk et al. (1997; 1998).

STRONG POINTS

The study under consideration estimates victimisation prevalence from a
`random sample'. This compares favourably to studies using identified
victims, either from police records or from other agencies. From the
description given by the researchers, in their article as well as in the original
report, one can only conclude that potential subjects were approached with
care and sensitivity, and that allo during interviewing a lot of effort went
into ensuring that subjects felt at ease and that it was made as easy as
possible for them to answer sensitive questions. The CAPI method
employed by the interviewers is known to reduce social desirability bias
(see for instance de Leeuw and Nicholls 111996). It is known, and shown
once more in this study, that domestic violence is seriously underreported.
The fact that the study investigates not only the occurrence of acts but also
their frequency and duration as well as consequences, are additional
positive points.
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WEAK POINTS

Sample

A stratified sample was drawn out of an existing panel, who had participated
previously in various studies. One may wonder whether such a panel is a
suitable choice given the importance and sensitivity of the topic under
study. Members who participate willingly in such panels may have
characteristics that distinguish them from the average Dutch man and
woman. Therefore, one wonders whether a fresh random sample would
not have been more suitable. In addition, only panel members who had
sufficient mastery of the Dutch language were approached. As the
researchers themselves admit, this implies that the results are generalisable
to the `white' part of the Dutch population only.

Another issue is the reweighting procedure used by the researchers. The
stratified sample was reweighted to match the distribution of age and sex.
It is unknown whether the reweighted sample also matched the population
distribution of other possibly relevant characteristics (notably urbanisation,
but also educational level and the like).

Non-response

At first glance, non-response levels do not appear unusual for this study.
Of all 4,600 subjects who had been sent a letter asking them to co-operate,
24% or 1,116 returned the refusal slip. A total of 1,833 were next
approached by telephone and asked to participate. Of these 405 could not
be reached, and 370 refused to participate. The remaining numbers sufficed
to achieve approximately 1,000 interviews. All this means that, out of a
total of (1,116 + 1,833 =) 2,949 subjects who were either approached by
telephone or who had already sent the return slip, a total of (1,116 + 370 =)
1,486 refused to co-operate. This means that the refusal rate was 50%. Of
the (4,600-2,949 =) 1,651 subjects who neither returned the refusal slip
nor were able to say whether they agreed or refused to participate we do
not know anything. If we assume that the distribution of refusals and of those
who could not be reached was the same here as in the group of 1,833 who
were approached, we improve the refusal rate only minimally to 49%. All
in all, the refusal and non-response ratel are not dramatic. See for a
comparison within the Netherlands for instance Burhenne and van der Leest
(1997). Comparative rates were definitely not good either.
As was allo mentioned in Bij leveld (1998), all we know for sure is that out
of 2,949 subjects who were approached, 452 subjects reported that they
were victims of domestic violence, and 553 reported that they were not. Of
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five subjects who refused it is quite likely that they were victims. Of all others
we know nothing for sure. Often it is implicitly assumed that the distribution
of the variable of interest is the same in the group of non-responders or
refusers as it is in the group who was successfully approached. It is,
however, well known from many instances that non-responders, and
particularly refusers, generally deviate systematically on one or more of the
variables of interest (see for instance Farrington et al. 1990). Non-responders
generally are more extreme: they are more criminal, have more extreme
(positive or negative) views on the topic under study, have lower or higher
education etcetera. In this case non-responders might therefore very well
have an increased likelihood of being either a victim of domestic violence,
or of not being a victim. However, as we do not know anything about this
likelihood, we are still left with speculations only. One such speculation may
run as follows: suppose that all non-responders are victims of domestic
violence. In that case we arrive at the maximal prevalence of victimisation,
which amounts to (2949 - 553/2949 =) 81%. Speculating the other way
round (no non-responder was a victim of domestic violence) we arrive at a
prevalence rate of (452 + 5/2949 =) 15%. The study has therefore given
the certainty that the prevalence interval can be reduced from 0-100% to
15-81%; it will probably be quite a bit smaller, but how much smaller, we
do not know.

While the non-response issue is not particular to this study, and while this
study does not compare very unfavourably to other studies, I nevertheless
believe that caution is warranted in interpreting the study's results, given the
non-response levels, and given the importance and sensitivity of the topic
under study.

Design

In the van Dijk et al. study, victimisation was studied using a retrospective
design. In a retrospective design, respondents are asked at time point T
after events they have experienced, at for instance time point T-1, T-2,
[, ..], or even in their entire life before time point T. This design can be
contrasted with a prospective design, in which respondents are investigated
at for instance time points 1, 2, [...], T, and in a sense monitored at every
measurement occasion with regard to events they experience. Prospective
designs are much more expensive, time consuming and risky in terms of
organisation and management, but they have unbeatable methodological
strengths. The retrospective design (also sometimes referred to as the `instant
prospective design') has a number of identified methodological weaknesses,
but is obviously much cheaper, more efficient, and a lot easierto implement.
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As is known from the literature, retrospective designs are fairly suitable
for surveys of `factual' matters: such as `how often have you had the flu
during the past year' or: `have you ever had a traffic accident?' However,
the more emotionally laden or evaluative the topic of the study, the less
suitable retrospective questioning is regarded (see for instance Janson
1990). Particularly when respondents are asked retrospectively about
timing, frequency, duration and evaluative aspects of events (such as
attitudes, opinions), all kinds of biases may occur. As a large number of
questions in the present study focus on duration, frequency and the meaning
of events, such biases are likely to have played a role here as well.

A first bias is due to memory loss: respondents forget occurrences,
although the more invasive and important events tend to be forgotten less
often than frequent and unimportant events. The researchers themselves
indeed point to the likelihood of underreporting. Retrospective studies are
also known to increase social desirability bias, which may also have
affected response levels in various ways. And much more troublesome in
the context of this study is respondents' tendency to re-interpret events
according to respondents' present perspective on life. This so-called
'modification to fit coherent scheme' may cause respondents to interpret
and evaluate the same events differently at different tienes (and in doing
so attach meaning and significance to life events). For the present study,
particularly the evaluation of consequences of domestic violence, but also
the perceived causes, as well as the effectiveness of actions undertaken
may thus be invalidated by this phenomenon.

All in all, although the retrospective design chosen by the researchers
seems to be a quick and efficient solution, it harbours sizeable risks. These
risks are well documented in the standard methodological literature as well
as in specialised literature on the issue of domestie violence (see for instance
Ohlin and Tonry 1989). Taking these risks into account, not only certain
results entailing the interpretation of events (such as the consequences the
violence had, supposed causes, and effectiveness of countermeasures), but
also findings regarding timing, duration and frequency may be questionable
and should therefore be taken as not more than indicative.

Analyses

A fourth problematic area are the analyses reported upon by the researchers.
The first problem is with the scale for intensity of domestic violence. The
researchers have conducted a factor analysis of four variables (frequency,
duration, injury and consequences). In doing so, they assume that frequency
and duration of occurrences co-vary with the question as to whether the
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violence inflicted injury or had consequences. Why this assumption is made,
is not described adequately in my view. Although frequency and duration
(and thus, in sum: the total number of incidents experienced) will in many
instances co-vary with injury and consequences, many other instances are
imaginable in which this need not be so at all. Indeed, the researchers
should have been warned by the low level of Cronbach's alpha (0.60 - that
is reported not in the article but in the appendix to the report). The remainder
of the article is built on comparisons of various variables with the subject's
factor scores from the one-factor solution, divided into five approximately
evenly filled categories. Rationales for this choice are not given: why should
the categories be evenly filled; why five categories; why categorise the
variable at all and why not leave it as it is?

The researchers have opted for the presentation of many bivariate relations
between the categorised intensity of domestic violence and other charac-
teristics. This is a surprising choice given that the researchers state themselves
that they want to shed light on the inter-relatedness of the various factors
contributing to the violence. We are now presented with many different
bivariate cross-tabulations, that are not discussed in a uniform way
(sometimes we are told that differences are significant, and at other times
simply that they are considerable). As others have stressed (Herzberger 1990),
a multivariate approach is generally more meaningful than the presentation
of numerous bivariate relations. For instance, a multiple regression of the factor
scores on a set ofpredictors would have brought to light also the interrelations
between the various predictors. It would, for instance, have enabled us to
assess the relative contribution of one or more predictors while simultaneously
taking into account the effect of other predictors.

Next,1 wonder whether the data presented in the graphs of violence by
age are not simply an artefact of the composition of the sample. If I question
100 respondents in the age range 20 to 30, 100 in the age range 30 to 40,
100 in the age range 40 to 50 and so forth, and if all my respondents suffer
a constant level of violence at all ages, 1 get exactly the type of graph that
is presented in Figures 3 to 5. It may be that the researchers have corrected
for this, but this is not explained clearly anywhere.

A related issue is the reported relationship between proximity and
intensity of violence. The researchers tautologically explain this away by
saying that when offender and victim have the closest relationship, domestic
violence tends to adopt its most intense form. An alternative explanation is
the well-known confounder `exposition': given that the researchers'
operationalisation leans heavily on frequency and duration, it is not surprising
that those offenders with whom less frequent and enduring contact exists,
have simply less chance for obtaining high scores on the intensity factor.
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All in all, 1 believe that the employed methodology could have been more
adequate by more thorough operationalisation, by adopting a multivariate
perspective, and by more in-depth scrutiny and interpretation of the relations
in the data.

Operationalisation

However, by far my strongest objection to the study and to uncritical
acceptance of its findings, is the operationalisation of `domestic violence'.
As can be read in the original report, the researchera have adopted a broad
(as they themselves admit) perspective on domestic violence. The broadness
has been taken too far here, in my view. Emotional abuse encompasses
threats that the relationship will be ended, being belittled, being kept an eye
on, not being allowed to go out at an age where others are allowed to do so;
physical abuse includes threats with hitting, hitting, being held so hard it
hurts, being pushed against something; sexual abuse includes unpleasant
obscene gestures, threats to be approached sexually, being touched with
unwanted sexual intention, being close to someone with unwanted sexual
intention.

The researcheis have, therefore, chosen to include not only the very
serious cases of abuse in their operationalisation, such as rape or being hit,
but also the much less serious cases. As Weis (1989) argued, in victimisation
studies, acts should be distinguished from attempts which in turn should
be distinguished from threats. The researchers report not to have done so
because they are interested in the entire spectrum or complex of domestic
violence and because they suspect that many kinds of violence in fact occur
together (the researchers' focus on the 45% and other prevalence figuren
in the article's abstract belies this assertion to a certain extent). Not
surprisingly, for each type of domestic violence the four subtypes of abuse
given as examples above (that comprise many threats and less serious
occurrences) constitute the rank ordering of most frequently mentioned
occurrences.

For separating incidental (the parental slap) from structural abuse, the
researchers employ again a liberal definition of what is structural (van Dijk
et al. 1998, pp. 14-15). How liberal this definition is can be seen as well
from the disaggregated prevalence figures in the original report (van Dijk
et al. 1997, Tables 2 and 3): the largest difference between overall and
structural prevalence percentages is 3%, which means that the definition
of what is structural does not narrow things down much. Using a very
broad operationalisation of violence, and lumping acts and threats together,
and employing in addition a broad definition of non-incidental violence,
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one can only expect the researchers to arrive at such a high prevalence
figure.

CONCLUSION

In spite of the study's unmistakable strong points, 1 believe the study suffers
badly and in some instances irreparably from the weaknesses identified
above. Some of these are more or less inevitable given the context in
which surveys are generally conducted. For instance, the study's non-
response rates do not compare unfavourably to those of other studies.
Nevertheless they are at a rate where carefulness with presentation of the
study's results is needed. The findings would have gained weight if a
`fresh' random sample had been employed instead of a stratified and
reweighted sample out of an existing panel. If a prospective design had
been chosen, we would not have had any results yet. However, the results
from the retrospective design should definitely have been presented more
carefully and in less strong and confident wording. The researchers' choices
of various operationalisations were badly guided and show poor con-
ceptualisation. This is especially serious given the importance of the subject
under study. By aggregating serious and less-serious violence, threats and
acts, the researchers in fact give us an unsurprisingly high rate of a catch-
all phenomenon that policymakers can do little with. This does not serve
the worthy cause.

The analyses presented by the researchers could have been more
adequate, less ad hoc, and should have been geared towards gaining an
overview, and possibly the identification of homogeneous subgroups or
identifiable risk-groups. For what the results are worth, we have a signal,
and admittedly not one that gives cause for celebration.

To be fair, many of the problems I have identified are attributable to the
type of study (quick, retrospective, descriptive, using an existing panel,
little theoretical reflection) that is perhaps simply not geared to answering
the type of questions that were asked about a phenomenon so difficult to
investigate, and that has such massive consequences for the victims and
perhaps even for society as a whole. To learn more, we must conduct
additional prospective, preferably longitudinal, studies, based on rep-
resentative samples including non-white minorities that do not only assess
the prevalence of victimisation within subcategories of emotional, physical
and sexual abuse, but also monitor the incidence of each type of violence.
Such studies will be much more costly and will take much longer to produce
answers. Only on the basis of such studies policies can be designed to tackle
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(some of) the problems caused by the violence, and only then can we move
towards an understanding of the aetiology of domestic violence.
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HANS-J^RG ALBRECHT

MAX PLANCK INSTITUTE FOR FOREIGN AND
INTERNATIONAL CRIMINAL LAW FREIBURG I. BR.

Criminological research at the Max Planck Institute for Foreign and
International Criminal Law in Freiburg has an almost 30 year tradition, as
the Freiburg criminological research unit was established in 1970. However,
the origins of the institute go back even further. The Max Planck Institute
for Foreign and International Criminal Law has its roots in a small division
of the University of Freiburg, which was founded in 1933 by the criminal
law scholar Professor Adolf Schánke. With Hans-Heinrich Jescheck
succeeding Adolf SchSnke in 1954, the institute was made into a public
foundation of the Federal Republic of Germany, the state of Baden-
Wurttemberg, and the University of Freiburg. In 1966, the institute was
incorporated into the Max Planck Society. The Max Planck Society is a
large private research organisation in Germany whose stated purpose is to
advance basic scientific research and to supplement the efforts of university
based research. Legally, the society is a registered, non-profit organisation;
a vast share of its funding comes from public money. As a self-administered,
scientific organisation, however, the society has a great deal of freedom in
the use of these funds. Any political directives do not bind its activities,
and it only occasionally accepts commissions from industry or government
to carry out specific research projects. Since 1970, with the establishment
of the criminological research unit, criminology has been firmly anchored
at the institute.

A great accomplishment of the first director of the institute, Hans-
Heinrich Jescheck, was to recognise that criminal law and criminology,
by their very nature, are interrelated and that co-operation between these
two branches leads to deeper and more reliable and valid insights regarding
national as well as foreign criminal law. Consequently, in 1970 he initiated
the establishment of a criminological research unit with the aim of
implementing concepts of co-ordinated criminological and legal research.
Its first head was Gunther Kaiser who retired in February 1997 and was
succeeded by the author (Ener 1997). On the basis of this innovative
integration of normative and empirical approaches to the study of crime and
criminal law, a special kind of comparative criminal law and criminology

40 European Journal on Criminal Policy and Research 6: 617-622, 1998.
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developed at the Freiburg institute. Both divisions contribute their own
questions, methods and results towards joint projects.

Within the Max Planck Society, the instituten have considerable
independence in the choice and implementation of research projects.
Review and control take place only in the sense that each and every institute
must submit a detailed annual activity report that describes its planeed and
completed scholarly work and declares its use of financial resources.
Additionally, every single institute is subject to the oversight of an
independent committee made up of an international panel of experts in the
appropriate discipline. This expert advisory board visits its institute every
two years to review and evaluate the work done there and to discuss
research plans for the future.

The relationship of Max Planck institutes to the universities is not
characterised by competition; rather, it is one of close co-operation. The
Max Planck institutes are established, if possible, close to universities, and
most of the institute directors, as well as a number of other Max Planck
research fellows, teach at a university close by, either as professors or as
lecturers. (For example, the two directors of the Max Planck Institute for
Foreign and International Criminal Law are also professors of criminal law
and criminology at the University of Freiburg.)

The Max Planck Institute for Foreign and International Criminal Law
has - as has already been mentioned- two directors, 20 division and project
leaders, and, counting all research assistante, including students, as well as
library, secretarial and administrative staff, there is a total of approximately
140 people working at the institute.

The institute's library (director: Josef Ki rzinger) is an indispensable
resource for both research units. At present, it contains over 300,000
volumes covering criminal law and criminology (the laffer in a broad sense
of social sciences dealing with crime, criminal justice and social control).
The first step in integrating these volumes into the library's classification
system is to separate them into two major categories: criminal law literature
and criminology. They are then organised by issue and country - according
to the institute's comparative and international approach. There are
subscriptions to more than 2,000 journals worldwide. It houses one of the
most comprehensive collections of criminological and criminal law
literature in Europe and perhaps the world. For this reason, the institute
offers ideal research conditions for scholars from around the world. The
institute is able to accommodate approximately 30 visiting researchers.

The Max Planck Institute for Foreign and International Criminal Law
consists of a criminal law research unit and a criminological research unit
which closely co-operate; it brings together two academic disciplines that,
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in Germany, have often been considered separate entities because their
approaches are different and because they utilise different methods. The
two research units are structured differently.

CRIMINAL LAW RESEARCH UNIT

The criminal law research unit - at present under the direction of Albin
Eser - is divided into 12 permanent geographical sections, most of which
are composed of several countries with a related legal culture. The section
heads must be familiar with the legai systems of the countries assigned to
them and, of course, with the languages spoken there as well. The criminal
law research unit publishes inter alia the Developments of Criminal Law
in Europe, which offers an up-to-date overview of legislation, reform plans,
court cases and legal literature in numerous European countries. Although
the presentation is restricted to Europe, it covers the whole system of
criminal law and criminal justice. There is f irthermore a `law and medicine'
section, which also belongs to the `Zentrum flir Ethik und Recht in der
Medizin' within the clinic of the Freiburg University.

The criminal law research unit tackles German and foreign criminal law,
criminal procedure, law of penal administration, comparative criminal law,
international criminal law (including conflict of laws, the law of extradition
and international legal aid), law and medicine, and criminal law problems
in Germany after the reunification. Selected completed and current
research projects concern: pre-trial detention and resumption of criminal
proceedings; procedure, role and tasks of prosecution agencies; legal
analysis of prison sentences and systems of criminal fines; the international
bibliography of sources of criminal law; development of criminal law in
Europe (from 1985 onwards); the criminal law on abortion; environmental
protection through criminal law as well as restitution and its potential within
the framework of criminal justice (the laffer three projects are being carried
out in co-operation with the criminological research unit); structural
analysis of criminal law; harmonisation of criminal law in Europe; a
comparative legal view on options and limits of extradition; the use of
criminal law in the former GDR; comparative analysis of criminal justice
responses to political repression after political system changes or during
transitional periods; human rights in transitional and developing countries.
In recent years the criminal law research unit has given special attention
to the criminal law issues of abortion, protection of witnesses in criminal
proceedings, new investigative techniques in controlling organised crime,
reparation as an alternative or addition to punishment, and corruption.
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CRIMINOLOGICAL RESEARCH UNIT

The criminological research unit, where lawyers, sociologists and
psychologists work together, is allotted 40% of the institute's funding and
permanent posts. The assignment of staff is determined by the projects.

The multidisciplinary criminological research unit covers the entire
spectrum of penal social control including incarceration, victimology and
empirical studies on penal sanctions; interdisciplinary criminological and
legal comparative projects. However, during the 70s and 80s the focus of
research has been on the main actors of penal social control (e.g. police
(Steffen 1976; Kurzinger 1978), the public prosecutor (Blankenburg et al.
1978), criminal courts, the correctional system (Dunkel 1992) and enforce-
ment of criminal sanctions (Albrecht 1980; SpieB 1986)), implementation
and evaluation of criminal sanctions as well as prison based rehabilitation
(Albrecht 1982; Kury 1986; Ortmann 1987), and also victimisation surveys
(starting off with an interest in investigating the dark number of crime as
well as reporting behaviour and continuing with shifting research interest
towards the way victims cope with crime and the implementation and
evaluation of legislation aimed at the protection of crime victims). Research
projects finalised recently or still under way concern: crime surveys focusing
on the development of crime in West- and East-Germany after re-unification
(Kury 1992; Kraupl and Ludwig 1993; Kury et al. 1993); the study of the
history of criminology in the former GDR; victims and fear of crime; victims
of penal repression in the former GDR; evaluation of legislation regulating
the victim's position in criminal law and criminal proceedings; evaluation of
restitution; juvenile detention; efficiency of therapeutic measures in adult
prisons; sentencing the serious criminal offender; problems associated with
community crime prevention; cohort study on crime development and
criminal careers; meta-analysis of empirical studies on criminal proceedings;
analysis of criminological problems with respect to organised crime (forfeiture
of criminal proceeds, money laundering); study of attempts to combat torture
and inhumane treatment in prisons on the United Nations and European
Union level. In recent years, the criminological research unit has concentrated
on research subjects such as the police and the victim of crime, sentencing
of juvenile offenders, evaluation of prison treatment, white-collar and
environmental crime, money-laundering, and forfeiture.

Current research topics are: sentencing and imprisonment; organised
crime and safety; implementation of norms in penal procedure law; victim
surveys; cohort study on the development of police registered crime and
penal sanctioning; social change, change of life styles, crime and crime
control; comparative analysis of the emergence and implementation of
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money laundering controls; private police; cross-border co-operation of
police.

The criminological research unit carries out some studies independently
and some in co-operation with the criminal law unit. In joint research
projects, the criminal law research unit tackles normative issues while the
criminological research unit takes an empirical approach. Examples of joint
research projects include studies on abortion, on environmental protection
through criminal law as well as on the legal reality and efficiency of the
German appellate process in criminal law within the context of inter-
national standards. Additional co-operative undertakings include
editing the international section of the Zeitschrift fur die gesamte
Strafrechtswissenschaft.

Research activities and research results have been variously summarised
(Forschungsgruppe Kriminologie 1980, 1982; Kaiser et al. 1988; Kaiser and
Geissler 1988; Kaiser et al. 1991; Kaiser and Kury 1993). The crimino-
logical research unit is co-editing theMonatsschriftfi rKriminologie und
Strafrechtsreform and the European Journal of Crime, Criminal Law and
CriminalJustice as well as various other serial publications. The Max Planck
institute in Freiburg has its own publication series, the edition iuscrim,
Freiburg as well as a website where information on the institute, ongoing
research as well as publications is available (http://www.iuscrim.mpg.de/).
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This section contains a selection of abstracts of reports and articles on criminal policy and
research in Europe. The aim of publishing these short summaries is to generate and
disseminate information on the crime problem in Europe.Articles that generate comparative
knowledge are seen as being of special interest. Most of the articles have been published in
other journals in the English language. More information can be supplied by the WODC
Documentation Service. Single copies of the articles can (when used for individual study
or education) be provided by the WODC Documentation Service. A copy charge is made.

Barry, D.D. and E.J. Williams, Russia's death penalty dilemmas. Criminal Law Forum,
8(2), pp. 231-258, 1997.

This article examines the death penalty issue, including Russian reactions to the
remonstrances of the Council of Europe. The first few sections review the evolution of
the law on capital punishment in Russia and recent trends in the application of the death
penalty. After a discussion of the issues associated with joining the Council of Europe,
the dimensions of the domestic debate on capital punishment are examined.

Davies, R., `Restorative Justice': a window of opportunity. Prison Service Journal, (114),
pp. 27-33, 1997.

Restorative cautioning makes sense. Victims should have an opportunity to express their
feelings. Offenders should account for and take responsibility for their actions, making
reparation where possible. Communities should be able to say how they have been affected,
and have the spirit and drive to look at ways of mutually supporting one another. Society
has a chance to look afresh at how it responds to offenders once they have paid the
penalty for their crimes.

Den Boer, M. (Ed.), Schengen, Judicial Co-operation and Policy Co-ordination.
Maastricht: European Institute of Public Administration (EIPA), 1997.

In line with the structure of the colloquium held on 23 and 24 January 1997 in Maastricht,
the themes dealt with in this book cover a broad span. The first part of the volume is
primarily devoted to macro-political issues, such as the incorporation of Schengen
into the Treaty ofAmsterdam, the accession of the Nordic states to the Schengen group,
the tendency for bilateral, multilateral and regional internal security agreements, and
the European Parliament report that tackles transparency and accountability questions
related to Schengen. A more detailed issue concerns the establishment of judicial co-
operation within the context of Schengen and the European Union. At the time of the
colloquium, upon which the proceedings of this book are based, the drug controversy
between France and the Netherlands was still going strong. There are three detailed
contributions from practitioners and health policy officers about the control of drug

European Journal on Criminal Policy and Research 6: 623-629, 1998.
© 1998 Kluwer Academic Publishers. Printed in the Netherlands.
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consumption and drug tourism in the Netherlands. The concluding contributions concern
the migration and asylum issues that forma considerable part of the co-opération between
the Schengen partners. Readers of this volume are updated on the new Title on the free

movement of persons, and on matters related to visa policy.

Fijnaut, C. (Ed.), Money laundering. European Journal of Crime, Criminal Law and
Criminal Justice, 5(3), pp. 191-361, 1997.

This issue is almost entirely devoted to the problem of implementing policy - at the

European as well as the national level - with regard to money-laundering on the one
hand and proceeds-hunting on the other. It contains several of the papers that were
presented at a workshop that took place in Paris in December 1996. These papers were
prepared within the framework of the comparative research project of the Max-Planck-
Institute for Foreign and International Criminal Law on money-laundering and the
measures taken to contain this problem.

Fijnaut, C. and F. Verbruggen, The eagle has not landed yet; the federalisation of

criminal investigation: precedents and comparisons. In: M. den Boer (Ed.), Undercover
Policing andAccountabilityfrom an International Perspective, pp. 129-141. Maastricht:
European Institute of Public Administration (EIPA), 1997.

Which precedents and comparisons can be discussed for the federalisation of criminal
investigation in Europe? The current European integration process is of course
`unprecedented', but some historic events should be recalled, as they still cast a shadow
on the present and the immediate future. Although the subject undoubtedly deserves a
more in-depth study, the authors limit themselves to a mere glance at the most important
and appropriate examples: Germany and the United States. This will be the basis for
discussion on the future of policing at an EU-level.

Goddard, J., Methodological issues in researching criminal justice policy: belief systems
and the `causes of crime'. International Journal of the Sociology of Law, 25(4), pp. 411-
430, 1997.

This paper seeks to advance discussion of the methodology of researching criminal justice
policy. It does so by focusing on the relationship between policy formulation and policy
debate about the causes of crime; between Majore's `ideas and events'. The subject of the
`causes of crime' has always been a central feature of criminal justice policy debate. It
features particularly strongly in political rhetoric about crime. The author outlines a
systematic approach to policy analysis that takes seriously the role of policy debate about
crime causation in the subsequent development of policy initiatives. This is an approach
that explains how we can more fully grasp the development of national criminal justice
policies, and which has lessons on how to develop deeper comparative perspectives on
European and other criminal justice systems. More specifically, it suggests that in developing
comparative perspectives on criminal justice systems, whether on a European level or
(perhaps especially) on a trans-continental level, it is not enough to focus on specific
structural, legal and social differences.
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Gropp, W., A variety of normative systems: undercover policing in Europe from a

comparative perspective. In: M. den Boer (Ed.), UndercoverPolicing andAccountability
Erom an International Perspective, pp. 25-35. Maastricht: European Institute of Public

Administration (EIPA), 1997.

Two connected projects lie at the root of this contribution. The first concerns a comparative
study from the Max-Planck-Institute in Freiburg im Breisgau on the implementation of
special investigative methods, which was published in 1993. The second concerns a follow-
up of this study, which was started at the beginning ofApril 1996, in the foren of a comparative
symposium in Leipzig. The 1993 study tried to answer the question as to whether the (then)
EC-countries as well asAustria, Switzerland and the United States ofAmerica had specific
procedural regulations for investigating crime using computer-screening, police surveillance,
long-term observation, technical devices and/or deployment of undercover agents, or else
general clauses serving as the basis for the implementation of such measures.

Haynes, Ph. and O. Lindberg, Community drug rehabilitation in Sweden. Probation

Journal, 44(4), pp. 195-198, 1997.

Haynes and Lindberg contrast the Swedish approach to drug abuse, based en social
rehabilitation, inclusiveness and abstinente, with the workings of the British harm-
reduction system. `KrAmi' is a recent evolution of the Swedish social and educational
rehabilitation approach that is based in the local municipal community. The name KrAmi
is an abbreviation constructed from the different agencies involved in a multi-agency,
community-based approach to drug misuse. Currently there are four KrAmi projects in
urban areas of Sweden.

Heine, G., M. Prabhu and A. Alvazzi del Frate (Eds), Environmental Protection:
Potentials and Limits of Criminal Justice; Evaluation of Legal Structures. Freiburg im
Breisgau; Rome: Iuscrim; United Nations Interregional Crime and Justice Research Institute

(UNICRI), 1997.

This report contains the results of an empirical comparative study collecting and analysing
case studies from eleven countries (Australia, Brazil, Canada, China, Germany, Italy, Japan,
Nigeria, Poland, Sweden and Tunisia). The field study in each country was carried out by an
expert selected by UNICRI, with the assistante of the relevant regional affiliated or associated
institutes. Case studies referred to criminal justice responses to: trans-boundary pollution;
considerable enviromnental damage caused by operations of large-scale enterprises involving
inadequate risk management; and polluting behaviours resulting from everyday activities of
small enterprises, businesses or individuals.

Kemmesies, U.E., Compulsive drug users in the Netherlands and Germany: the open
drug scenes inAmsterdam and Frankfurt am Main. International Journal ofDrugPolicy,
8(4), pp. 187-200, 1997.

A cross-national study is presented which probes a wide range of drug research. Systematic
comparisons of (actual) users of illegal drugs in different societies are rare. This is
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surprising because a comparison of drug users in countries with different political drug use

strategies offers the possibility of a deeper insight into the connection between social conditions
(drug-care system, police, justice, etcetera) and drug-use patterns, and respectively the

social and individual consequences of drug use. A Dutch-German comparison seemed
appropriate: we hear constantly that there are great differences in drug control systems
between Germany and the Netherlands. Imagining this to be true, does this lead to different
drug-use patterns, risks and harm associated with drug use? This paper summarises the

numerous observations and offers explanations for the astonishing main result: the
phenomenon `use of illicit drugs' does not seem to differ considerably in the empirical field
of this study although the drug policies in the Netherlands and Germany differ markedly.

Knolle, H., Incidence and prevalence of illegal drug use in Switzerland in the 1980s and
early 1990s: an analytical study. Substance Use and Misuse, 31(10), pp. 1349-1368, 1997.

The Swiss registry of charges concerning illegal trade and consumption of narcotics
offers the possibility of monitoring the incidente and prevalence of illegal drug use in
Switzerland. Of course, the relationship between the number of charges against users of
illegal drugs and the number of users is unknown and may vary in time and space. This
makes it difficult to estimate the prevalence of consumption from law enforcement data,
hut it does not hinder the estimation of incidence if the numbers of first and subsequent
charges are known. This is demonstrated by employing a dynamic model with two
compartments which represent the not yet charged and charged users.

Locke, T.,NewApproaches to Crime in the 1990s: Planning Responses to Crime. Harlow:
Longman, 1998.

Locke outlines ways in which the management of crime can succeed by utilising a strategic
approach. Detailed analysis is offered as to how this can be accomplished by the various
agencies involved in dealing with crime, police, courts, social services, probation etcetera,
developing their practice so that policy, planning and information are integral parts of strategie
planning. The failure to control crime is explained in terms of the fragmentary nature of
current responses to crime. In its place, Locke describes approaches to strategy and planning
which will enable organisations to operate and deliver services more effectively.

Lowenstein, L.F., The bystander: an asset or deficit in curbing criminality. Police Journal,
70(4), pp. 315-324, 1997.

It has long been feit that the role of the bystander can be a great influence in socialising
society, that is, providing more care within society to deal with the harm perpetrated by anti-
social elements. Criminals who are aware that they are not allowed to get away with their
criminal activities, due to the involvement of a bystander, may well be deterred from acting in
this way. There has been relatively little work carried out in assessing the attitudes of bystanders
when witmessing anti-social behaviour, and even less about their actions or lack of action
when such observations are made. In this context the author discusses a study which addresses
the question: "Can the attitudes of emotionally and behaviourally disturbed youngsters be
altered towards socialised (caring about others) attitudes and behaviour?"
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Morrison, S., The dynamics of illicit drug production: future sources and threats. Crime,

Law and Social Change, 27(2), pp. 121-138, 1997.

This paper examines the opportunities for illicit drug production which arise out of the
economic, political and social conditions of some countries. These driving forces can help
us to understand the geographical pattern of global drug sources and assist in the process of
identifying those parts of the world in which new production opportunities are arising. It
was found that there is not a homogenous set of risks which contributes to drug production.
Instead, the particular contexts which are conductive to drug production activities vary for
different drug types. This has influenced the different páttems of drug production for highly
refined, organic drugs, such as cocaine and heroin, compared to synthetic drugs. The nature
of developments which could trigger new areas of drug production are discussed.

Naumov, A.V., The new Russian criminal code as a reflection of ongoing reforms.
Criminal Law Forum, 8(2), pp. 191-230, 1997.

Before the author begins to describe the new code, it is necessary, at least briefly, to describe
the former one, and to identify the reasons behind the enactment of the new code. The new
code has retained the traditional division between a general part and a special part, hut at
the same time its structure differs from that of the previous code. This change reflects the
increase in the number of norms in the general and special parts, which can be explained in
turn by a more complex elaboration of many problems of criminal protection in the modern
world, entailing the emergence of new criminal law doctrines in the general part and the
formulation of many new specific crime definitions in the special part.

Newman, G., R.V. Clarke and S.G. Shoham (Eds), Rational Choice and Situational
Crime Prevention; Theoretical Foundations. Aldershot: Ashgate, 1997.

The chapters in this volume represent a first attempt to identify the philosophical and
theoretical roots of situational crime prevention theory as they may be found in past and
present works of social science and social theory. This means that some of the chapters
cover particular aspects of philosophy, such as the concepts of utility and rationality, as
well as the more modern aspects of social theory, such as rational choice and motivation.
The majority of the chapters examine situational crime prevention as a theory of the late
twentieth century, and attempt to identify its essential theoretical premises, philosophical
significance and, in some cases, political or moral implications.

Saltvik, B.T., Defining common methods for undercover policing: the Nordic experience. In:
M. den Boer (Ed.), Undercover Policing andAccountabilityfram an International Perspective,
pp. 179-182. Maastricht: European Institute of Public Administration (EIPA), 1997.

This contribution starts with an overview of the situation with regard to undercover
policing in the Nordic countries. There is also an update on the work currently in progress
to review the regulations on these `special investigation methods'. The conclusion contains
some points of view concerning the proposal to define common guidelines for undercover
work within the realm of law enforcement co-operation in the European Union.
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Tennant, E.E., Mentally disturbed offenders in the prison setting. Police Journal, 70(4),

pp. 291-301, 1997.

The author discusses a proposed alternative method of dealing with mentally disturbed
offenders. Thé defendant should be examined by psychiatrists instructed by both the
prosecution and defence after the initial appearance in the magistraten' court, and before
the committal. The special assessment centre would control the situation absolutely, as it
would be given the power to return defendants obviously not diminished in responsibility
to the criminal justice system.

Tiihonen, J., P. Rasanen and H. Hakko, Seasonal variation in the occurrence of homicide
in Finland. American Journal ofPsychiatry, 154(12), pp. 1711-1714, 1997.

The aim of this study was to test the hypothesis that the number of homicides is lowest
during winter and highest during spring and summer. A secondary hypothesis was that
the seasonal variations in homicides and violent suicides are correlated. The largest

database on the monthly occurrence of homicide thus far (n = 4,553) was used in this
study, in which the monthly occurrence of all murders and manslaughters in Finland
during the years 1975-1995 was analysed. During winter the homicide rate was 6%
below the expected homicide rate, but no significant peak was observed in spring. There
was a significant association between the monthly occurrence of homicides and violent

suicides but not between homicides and non-violent suicides.

United Nations International Drug Control Programme (UNDCP), World Drug
Report. Oxford: Oxford University Press, 1997.

The report will start with the basics - by looking at what drugs are, at the types of drug
subject to international control and at definitions of ten-ns such as dependence and abuse. Part
1 `sets the scene' by providing a global overview of recent patterns and trends in illicit drug
production, trafficking and consumption. Part 2 looks at the range of theories put forward to
explain why people take drugs, while recognising that every individual decision to take drugs
illicitly depends on a unique blend of circumstances. Part 3 studies the effects of drugs on the
human organism and the social impact on individuals, families and communities. Part 4
discusces the consequences of the illegal drug economy at national and international level.
Parts 5 and 6 will turn to the roles and responsibilities of national and international bodies in
tackling the spectrum of drug problems, and to the strategies used to reduce the demand for,
and supply of, illicit drugs. Part 7 concludes the report by taking a closer look at the drug
problems of eight `core countries' -Australia, Colombia, Italy, Pakistan, Sweden, Thailand,
the UK and the USA - and how these problems have been tackled in recent years.

Wegrzyn, J., Cross-border vehicle crime. Police Journal, 70(4), pp. 302-310, 1997.

Trans-national vehicle criminality, also called trans-border, cross-border or simply
international crime, is an example of the increasing trend towards the internationalisation
of crime. Co-operation both on an international and national level seems to be a
fundamental consideration in preventing and combating criminality. International
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organisations, both at intergovernmental and non-governmental level, are the basic
instruments through which such co-operation can and should be realised.

Wittebrood, K. and P. Nieuwbeerta, Criminal Victimisation During One's Life Course
in the Netherlands: The Effects of Routine Activity Patterns and Previous Victimisation.
Leiden: Nederlands Studiecentrum Criminaliteit en Rechtshandhaving (NSCR), 1997.

This study focuses on the effects of routine activity patterns and previous victimisation
on the risk of falling victim to seven types of crime: sexual offence, assault, threat,
burglary, personal larceny, car theft and bicycle theft. It is hypothesised that individuals
with a higher target attractiveness, a closer proximity to areas of high crime activity, a
higher exposure to criminal opportunities and a lower guardianship, run a higher risk of
victimisation. Furthermore, individuals who have once been victims are expected to suffer
a higher risk of subsequent victimisation. Where earlier studies usually tested these
hypotheses by comparing persons over a one-year period, the present paper tests them by
looking at the changes during the course of life histories.

Wojcik, D., S. Walklate, Z. Ostrihanska, R.I. Mawby and I. Gorgenyi, Security and
crime prevention at home: a comparison of victims' response to burglary in England,
Poland and Hungary. InternationalJournal of Risk, Security and Crime Prevention, 2(1),
pp. 38-48, 1997.

Although there has been considerable recent interest in crime prevention and community
safety, more of this has focused on corporate practices rather than the efforts taken by
individual citizens to protect their homes and properties. Moreover, little of the available
data is comparative. The present article seeks to remedy these omissions by reporting on
recent research in England, Poland and Hungary. The research found that while burglary
victims in Central and Eastern Europe were at least as much affected by the crime as
their English counterparts and even more concerned about the `crime problem', they
were less likely to have taken security precautions. This applied to both `security-based'
and `life-style-based' strategies. However, although there were some distinctive national
patterns in terms of which victims took crime prevention measures, overall it seemed
that the most socially and economically disadvantaged took least precautions and were
thus the most vulnerable to revictimisation.
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