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Editorial

Today's criminal justice system can be judged either as a big success or as a

great failure. It is a big success because almost every single country in the

world has a growing incarceration rate. The criminal justice system is obviously

successful in putting more criminals behind bars. It can be seen as a great

failure however because imprisonment seems to have lost its position as the

ultimum remedium in law enforcement. Prison has regained an inevitable

central position as a controlling social force. Despite the optimism of the

rehabilitation-ideal and the development of alternatives for imprisonment over

the last decades, the prison has kept its status of absolute necessity.

In the preceding issue of the European Journal on Criminal Policy and Research

a comparison was made between Europe and the USA. Crime rates on both

sides of the Atlantic seem to converge, with the exception of gun related vio-

lent crime. There are huge differences in incarceration rates between the USA

and European countries however. In several articles of this issue this difference

is discussed. According to the view of Michael Tonry increased use of imprison-

ment seems to be a deliberate government policy goal in England, the United

States, and some Australian states. In most other countries it is not.

Various techniques have been used to constrain prison population growth.

Broad-based support for reduced prison use has increased over several decades

in Finland and Germany. Sentencing guidelines related to prison capacity

have been successful in some American states for extended periods. Ad hoc

measures amnesties and wholesale pardons in France, Italy, and Portugal, and

'emergency crowding laws' and 'population caps' in some American states -

have been unsuccessful.

André Kuhn compares different countries' prison statistics. In his view complex

processes are involved. Imprisonment rates are affected by the frequency and

seriousness of offences, police efficiency, the severity of the law, the way judges

interpret the law, and by the modes of carrying out sentences (stay of sentence,

amnesty, release on parole, mandatory minimum sentences, etcetera). Kuhn

discusses the reasons for the enormous difference between European incarcera-

tion rates and the rate of the United States of America. The Watergate scandal,

Martinson's 'nothing works', Von Hirsch's 'just deserts', socio-economic dispari-

ties, ideological differences, as well as the length of the imposed sentences are

pointed out. These findings are surely not exhaustive and a lot of other factors

may explain some of the differences.

Kevin Reitz speaks in his article of the 'American Experiment': crime reduction

through prison growth. The great experiment of US prison growth began
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around 1970 and has continued to the present. This growth has yielded crime

reduction benefits that are real and that sometimes add up to actual large

numbers of prevented crimes, hut it has failed to live up to many peoples hopes

and expectations. Normative judgments about the success or failure of the

experiment are not matters of objective fact; they depend on overlays of value

and perspective that vary among individuals.

Reitz emphasises that there is an inherent difficulty of translating one country's

experience to other systems. Comparative studies-offer undoubted benefits,

but few of them are straightforward and linear. The most substantial reward to

be gained from studying the US data may be to encourage an attitude of watch-

fulness in European nations that are pursuing, or considering, a course of

prison expansion. Policy makers should be wary of crime-reduction claims,

however plausible they sound, that may be too good to be true.

Mick Ryan deals in his article with context and performances in the privatiza-

tion of prisons, in the US and Europe. He describes the progress of prison

privatization as being very variable. Except for Britain, European countries

have not started experimenting with private prisons. Ryan states however that

'the private sector has already benefitted a good deal from the expansion of the

state prison system'. He refers to the private interest in buildings, security

systems and electronic surveillance. Managing the system would not make a

great difference to the corporate profits. Ryan does not expect a big increase in

privatization - unless penal policy becomes more repressive.

The article of Friedrich Losel deals with the rehabilitation ideal. In his opinion

there is good reason to revitalize this ideal, because the results are less negative

than generally accepted. He introduces the 'need principle' which implies that

programs are individualized towards the specific problems of offenders. 'A

regime that is emotionally and socially responsive as well as structured, norm-

oriented and controlling can be highly important not only for the interaction

within a programme hut also for future non-offending.'

The current issue is opened by a cry from the heart. Vivien Stern calls 'mass

incarceration' a sin against the future. Attempts to deal with prison overcrowd-

ing, for example by queuing systems or alternatives such as electronic monitor-

mg, are poor palliatives. Overcrowding is, according to Stern, a symptom of a

deeper problem: the growing use of mass incarceration as a solution to social

problems. At its most developed in the USA, this approach is gaining wider

support elsewhere. Ir brings great dangers by producing a large section of the

population with criminal loyalties, by absorbing investment and by providing a

market for a private sector well-able to employ political lobbyists. Efforts to

resist the trend are underway in various countries and must be successful if the

threat to human rights is to be contained.



Mass incarceration: `a sin against

the future'?

Vivien Stern'

The extent and nature of overcrowding

As the century draws to a close prison overcrowding is one of the social ills of

the world. It is found in all continents and all regions, developed and undevel-

oped, rich and poor. Ir is an integral part of a continuum of social problems,

closely related to poverty, unemployment, dislocation, ethnic inequality and

dissension. Wherever it occurs it has certain recognizable features. In Europe

it has perhaps reached its ultimate horror in the renrand prisons of Russia.

Russia, which was admitted to membership of the Council of Europe in 1996,

has 270,000 people in its remand prisons, or SIZOs as they are called (Moscow,

1996).

Butyrka prison, in central Moscow, is one of the most famous of these. It

was built in 1771. It was where Tolstoy collected his material for the novel,

Resurrection. The author visited this prison in November 1992 together with

other people who were attending an international conference on prison reform

in former totalitarian countries. The delegation was told that on the day of

the visit Butyrka held 5200 prisoners, although according to research carried

out by Roy King the original capacity was 3,500, giving about 2.5 square meters

of space per person. With 5,200 prisoners, 450 of them women, each person

had an average space of 0.9 square meters (King, 1994). 4,500 of the prisoners

were awaiting trial. The cells which would have been tightly packed with the

40 prisoners they were built to hold regularly held 70 or more. There was there-

fore no way all the prisoners could lie down at the same time and there were

not enough bunks to accommodate everyone, so prisoners rook it in turns

to sleep. Between the bunks was barely enough space to move and personal

washing was draped on improvised washing lines above the bunks. At the end

of the cell was a screened-off lavatory. Some cells had televisions. Washing

1 Secretary-General, Penal Reform International, 169 Clapham Road, London, SW9 OPU, United

Kingdom
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facilities were minimal and when a cell door opened a wave of stinking air

came out.

Since then Butyrka prison has not improved. In July 1994 the Moscow Center

for Prison Reform wrote to the Russian President, Boris Yeltsin, to describe a

visit made to Butyrka by Deputies from the Russian Duma. 'Cells that under

the law can house 28 people (2.5 square meters per person), now hold 90, 100,

or even 110 prisoners. In order to receive a complaint from a prisoner, the

deputies had to push through a crowd similar to that in a bus in the rush hour.

After five minutes of staying in such a cell visitors feel faint, but people spend

years there: 3-5 years of pre-trial detention is not so rare. Prisoners have to

sleep in three shifts. In the daytime there is no space to sit - most of the time

people have to stand. Everybody is scratching; some do ir because of mange,

some because of lice, some because of psychiatric disturbances. Those who

spend 5-6 months in these conditions become covered with bleeding sores.

There is a lack of basic medicines, for example, medications for mange (there

is no budget allocation). Staff is insufficient because of low salaries that are

not paid on time. It should be noted that in 1938, under Stalin's rule, the num-

ber of prisoners in these cells did not exceed 80, the situation with food and

medicines was not comparable with the present one.'

In the Press Release announcing the visit to Butyrka the Director, Colonel

Gennadi Nikolayevich Oreshkin, is quoted as saying: 'Every day I plead with

God for bad weather, because when it is too hot, epidemics and deaths are un-

avoidable.' Colonel Oreshkin told the Washington Post in August 1993 that his

prison was so overcrowded that prisoners routinely collapsed from lack of oxy-

gen or swollen legs. Prisoners look forward to interrogation sessions because

they can catch a few minutes sleep. Tuberculosis is rife.

Similar conditions can be found in parts of Africa. Andrew Coyle (1994) describ-

es conditions in the Central Prison in Banjul, Gambia. Remand prisoners were

held 'twelve to a room. A number of them slept on planks stretched between

two concrete plinths. The remainder slept on the ground in spaces between

and underneath the planks'.

The classic study of Nigerian prisons by the Nigerian Civil Liberties Organisa-

tion (1991), Behind the Wall, describes how in the typical cell'(...) there is hard-

ly enough room to move the body and limbs freely. Each inmate has a space of

about a foot and half or two, carefully measured out, to which he is allocated

upon admission into the cell. This space the inmates widely refer to as their

post. Posts are distributed in a manner reflective of the cell hierarchy (...) The

cell head always get the choice spot (...) the airiest spot, below a window. Other

cell officers (...) usually choose posts where they can rest their backs against a

wall when they sit (...) The meanest, most undesirable post i.e that next to the

shitbucket, goes to the new man in the cell'.
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The European Committee for the Prevention of Torture and Inhuman or De-

grading Treatment or Punishment (CPT) visited the island of Curacao, part of

the Kingdom of the Netherlands, in 1994. They expressed deep concern about

conditions there. They concluded that a 'pernicious combination of overcrowd-

ing, a regime which offered very few activities and a poor level of cleanliness

and hygiene amounted to inhuman and degrading treatment' (Council of

Europe, 1996).

Countries in Eastern Europe, the Caribbean and Africa are poor and therefore

to find overcrowded prisons in these areas is not surprising. When there is no

money for basic health care or education, spending money on new prisons or

facilities for prisoners is politically well-nigh impossible. But even in the rich

developed world there are more prisoners than space available for them.

Overcrowding is endemic in the United States. The latest survey by the National

Prisons Project of the American Civil Liberties Union found 36 States as well as

the District of Columbia, Puerto Rico and the Virgin Islands under a court order

or decree to limit the number of prisoners and/or to improve conditions either

in their entire systems or in some parts of it (Bronstein and Gainsborough,

1996). In California in 1994 the number of places for adult prisoners was 72,835

and the actual number of adult prisoners was 126,412. In New Jersey there were

24,160 prisoners occupying 13,869 prison places. In Ohio 41,402 prisoners were

accommodated in 23,266 places (Maguire and Pastore, 1995).

Western Europe is not yet facing the same situation as the United States hut

there too prison systems are experiencing overcrowding. In Italy, for example,

the prison population has grown dramatically, from 35,500 in 1991 to over

50,000 in 1993. According to Vincenzo Ruggiero (1995) Italy has no prison build-

ing programme in place and 'overcrowding is destined to be one of the main

features of the years to come'. When the CPT visited Italy in March 1992 ir made

the comment that the committee had rarely seen a level of overcrowding like

that in the San Vittore Prison in Milan. Although it has an actual capacity of 800

and an official capacity of 1295 the prison was holding almost 2000 prisoners at

the time of the visit. The overcrowding in San Vittore and in the Regina Coeli

prison in Rome, accompanied by bad sanitation facilities and a lack of activi-

ties, led to conditions that in the view of the Committee constituted inhuman

and degrading treatment (Council of Europe, 1995a).

When the CPT visited Greece it noted that serious overcrowding was preventing

the Greek government from discharging, with regard to many of its prisoners,

'the fundamental responsibility to detain prisoners under conditions which

respect the inherent dignity of the human person'. At the time of the CPT visit in

March 1993 the capacity of the prison system was 3,900 and the number of

prisoners was 6,700 (Council of Europe, 1994a).
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In France the prison population in January 1994 was estimated at 52,500 and

according to Ermanno Gallo the occupation rate of prisons was 113 per cent

with exceptionally overcrowded conditions in Lyon (212 per cent) and Cayenne

(441 per cent) (Gallo, 1995).

These examples serve only to illustrate a common situation faced by prison

systems in all parts of the world. Having more prisoners than there is space

available is a feature of life for prisoners and prison staff almost everywhere.

A notable exception is Japan, where in 1994 there were 45,609 prisoners and

prisons were only about 70 per cent full. Another exception is Germany. There,

in 1992, 59,002 prison places were available for fewer than 46,000 prisoners

(Messner and Ruggiero, 1995).

Explanations are undoubtedly available for the exceptional situation in Japan

and Germany. Surprisingly it has never been suggested that the history of both

these countries in the twentieth century might have sensitized their administra-

tions to the potential abuses of human rights inherent in imprisoning large

number of fellow citizens. The explanation usually given for the low levels of

imprisonment in Japan is not only that levels of interpersonal crime are very

low but also that the whole structure of Japanese society tends towards proces-

ses of shaming and re-integration (Braithwaite, 1989). In Japan, prison is not

the inevitable destination for a proportion of the young, ill-educated unemploy-

ed male population as it is in many other countries. A striking fact about Japa-

nese prisoners is their age. In Fuchu prison, the largest prison in Japan holding

over 2,000 prisoners, the average age of the Japanese prisoners is 44.7 years

(Penal Reform International, 1996).

In Germany, the prison population declined throughout the 1980s and early

1990s and although the rate started to rise in 1991 it is still low when compared

with the years before the decline began. The explanation proposed for this

difference from other similar industrialized countries is usually attributed to

the disillusionment of German judges and prosecutors with imprisonment

(Feest, 1988).

The consequences of overcrowding

The consequences of overcrowding are predictable. In poor countries over-

crowding promotes the rapid spread of disease. Prisoners die even before their

cases come to trial. According to the Kenya Standard of June 4, 1995 at least 17

prisoners and suspects from Nairobi died in one week from an outbreak of dys-

entery. The following week the Daily Nation reported a government statement

that Kenya's prisons were 30 per cent overcrowded. In such conditions the obli-

gations imposed on States by the international treaties they have signed cannot

be fulfilled. The International Covenant on Civil and Political Rights, Article 10,
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requires that 'All persons deprived of their liberty shall be treated with human-

ity and with respect for the inherent dignity of the human person.'

Furthermore, according to MakingStandards Work, an international handbook
on good prison practice produced by Penal Reform International (1996) with

the assistance of the Ministry of Justice of the Netherlands: 'When the State de-

prives a person of liberty, it assumes a duty of care for that person. The primary

duty of care is to maintain the safety of persons deprived of their liberty. The

duty of care also embraces a duty to safeguard the welfare of the individual.'

Overcrowding accompanied by lack of resources prevents many countries from

conforming with this duty.

In developed countries the consequences of overcrowding are not normally

death or the rapid spread of disease. But even in Western Europe overcrowding

leads at the very least to increased tension, pressure on resources, reductions

in the quality of education and training programmes, shorter visits from friends

and families, and increased potential for violence and intimidation. Prison staff

working in overcrowded prisons gradually see their task narrow from interac-

tion with prisoners and developing productive relationships to a crisis manage-

ment role, looking for space to put beds, persuading prisoners to share with

other prisoners, and defusing tensions (Coyle, 1994; King and McDermott,

1995; Stern, 1987). Giving evidence to the judicial inquiry, headed by Lord

Woolf, into the riots at Strangeways prison in 1990, the Director-General of the

prison service in England and Wales said that for the last twenty years over-

crowding '(...) has dominated prisoners' lives, it has produced often intolerable

pressure on the staff, and as a consequence it has soured industrial relations.

It has skewed managerial effort and it has diverted managerial effort away

from positive developments' (Home Office, 1991).

The case of the Netherlands is an interesting example of the effects of over-

population on the prison system. Throughout the 1970s and early 1980s the

penal system in the Netherlands was a model and an inspiration for penal

reformers all over the world (Downes, 1988). There was great admiration for the

unswerving adherence to the rule that prisoners should have one cell each.

Policy required that non-dangerous prisoners be sent home rather than being

allowed to overcrowd the prisons. However, the end of this system was signal-

led when on 8 July 1994 a Royal Decree ordained, in the face of contrary advice

and protests from prison staff, that cell-sharing was from then on to be allowed

(Van Swaaningen and De Jonge, 1995).

The problems and potential dangers of overcrowding are understood and recog-

nized by governments, often put under pressure by their responsible officials to

take action to avert predicted crises, disorder and riots. Various devices have

been developed to meet this pressure. For example, in Iceland there is no over-

crowding because Icelandic Law requires that each cell holds only one prisoner.



European Journal on Criminal Policy and Research vol. 4-3 12

Therefore a queuing system is in operation. When the CPT visited Iceland in

1993 about one hundred prisoners were at liberty waiting for the prison author-

ities to find space for them to enter prison (Council of Europe, 1994b).

In Ireland a similar system operates. The CPT describes it thus. No official limits

exist on the number of prisoners a prison can hold hut when the figure reaches

a certain level prisoners are released. The procedure is that the gover-

nor of the prison telephones the Department of Justice every evening to inform

them of the numbers locked up. If this is higher than a figure determined by the

Department the prison governor is told the following day the names of the

prisoners the Department has decided to release. The staff at the prison have

no information on the criteria being used to decide which prisoners to release

(Council of Europe, 1995b).

Another device often brought out as a solution to prison overcrowding is elec-

tronic monitoring. The UK Government has been enthusiastic about electronic

monitoring for some years. In 1989 a six-month experiment in three courts for

pre-trial defendants was carried out. People who might otherwise have been

sent to prison to await their trial were instead asked if they would agree to

having a device fitted to their ankles containing a low-powered radio trans-

mitter. If they agreed they were allowed to stay out of prison on bail. A radio

signal was received from this device at a central monitoring station through

the person's telephone so long as the person was at home. The objective was

that about 150 people would go through the experiment in the six-month

experimental period.

The results were as follows. Only 50 people were monitored during the experi-

ment. Of these, 11 committed another offence during the time they were being

monitored and 18 broke the conditions of their bail in other ways. The research

study of the trials (Home Office, 1990a) remarked 'Given the low numbers

deemed suitable for monitoring during the trials, and the moves towards indi-

vidualized disposals for offenders which focus on their specific offences, will

there be enough candidates to make electronic monitoring financially cost-

effective?'

The persons being monitored in the first trial were all defendants on remand.

In 1994 the law was amended to allow a curfew on convicted offenders to be

enforced by electronic monitoring and in July 1995 a new experiment began in

three courts. Private companies were engaged to supply and install the equip-

ment, monitor the offenders, report violations to the court, present evidence

and carry out prosecutions of offenders who were in breach of the conditions

of their curfew. By November 1995 only 11 people had been subjected to the

monitoring so that experiment was extended to a larger number of courts. How-

ever by February 1996 only 30 offenders had been sentenced to the monitoring
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so the experimental period was increased by another year. The experiment is

now due to end in March 1997 (Penal Affairs Consortium, 1996).

Electronic monitoring is an idea which greatly appeals to politicians. It sounds

unpleasant and stigmatizing. It sounds as if it offers public protection. It

sounds as if it could replace prison at less cost. It provides work for private sec-

tor companies. However the experiments carried out so far in England suggest

that there is still a big gap between these presumptions and practical reality.

In fact, minor efforts to hold back prison numbers such as queuing systems or

electronic monitoring are akin to King Canute standing on the beach telling the

rising tides not to advance and engulf him. Overcrowding is certainly a pro-

blem, a real day-to-day problem for prison administrators and prison person-

nel. But concern about the practicalities created by a shortage of space to put

prisoners should not be allowed to cloud the issue. The underlying problem is

not a shortage of prison places. Prisons are being built all over the developed

world at a great rate. The real question that should be of enormous public

concern is the growth of the number of imprisoned people in the world. The

use of incarceration as the solution to growing social and economic problems

is a development of enormous significance.

High prison populations have been a long-standing feature of totalitarian gov-

ernments. Keeping the population in order by imprisoning very large numbers

of people was a feature of all the Soviet bloc countries and pre-democratic

South Africa. With the coming of democratic forms of government one of the

first noticeable changes was a large reduction in prison numbers. In Poland for

instance, the prison population, which had stood at around 100,000 throughout

the 1970s and 1980s (Moczydlowski, 1992) was reduced in 1989 to about 40,000.

In the democratic west, levels of imprisonment are increasing. The growth in

prison levels in some western countries has been remarkable. The Netherlands

is one example of this trend although admittedly the growth has been from one

of the lowest bases in the world. According to Van Swaaningen and De Jonge

(1995), in the Netherlands in 1975 the number of prison cells was 2,356 and the

rate of imprisonment was 17 per 100,000. In 1994 the prison capacity was 8,235

and the rate of imprisonment was 55 per 100,000. By the end of 1995 the rate

was 80 per 100,000.

The situation in England and Wales in the 1990s has been perhaps uniquely

volatile. The United Kingdom is made up of three jurisdictions, England and

Wales, Scotland and Northern Ireland. The volutility has been most pro-

nounced in England and Wales. The political climate in Scotland and Northern

Ireland is somewhat different. The late 1980s saw a determined effort on the

part of the government, driven by considerations of efficiency and effective-

ness, to reduce the use of prison and replace it by sanctions served in the com-

munity (Stern, 1987). A widespread public debate was engendered in 1988 by
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a Green Paper, Punishment, Custody and the Community, (Home Office, 1988)

and this was followed in 1990 by a White Paper, Crime, Justice and Protecting

the Public, (Home Office, 1990b) which pointed out that 'for most offenders,

imprisonment has to be justified in terms of public protection, denunciation

and retribution. Otherwise it can be an expensive way of making bad people

worse.'

New legislation was introduced and implemented with an extensive judicial

training programme. For a short time the strategy was extremely successful. In

July 1992 in England and Wales the prison population was nearly 47,000. By the

end of January 1993 the numbers had dropped to 41,500, a remarkable reduc-

tion in such a short time without the intervention of an amnesty or any other

special measures. Then there was a change in the political outlook of the ruling

Conservative party. Penal policy swerved rapidly in an authoritarian and puni-

tive direction. Prison as 'an expensive way of making bad people worse' was

replaced by slogans from the current Home Secretary such as 'Prison works'

and 'if you can't do the time don't do the crime' (Howard, 1993 and 1995). The

prison population in England and Wales in June 1996 was around 55,000, a level

which official predictions suggested should be reached only in 1998 (HM Prison

Service, 1996).

A major influence on penal policy in Britain and other West European countries

has been the policy direction taken in the United States. Two aspects of US

policy have been influential. The first is a complete reversal of the consensus

prevailing in the postwar developed world and expressed in UN documents

and international instruments. That consensus was that deprivation of liberty

should be used sparingly since, apart from the death penalty, it is the most

severe sanction available, and has serious implications for human rights, as

well as being of limited effectiveness and high cost.

The second aspect is the gradual departure from the beliefs expressed in all the

international norms and guidelines that the objectives of imprisonment should

be the rehabilitation and social reintegration of the offender and that people

who are imprisoned should be treated with humanity and respect for their

human dignity.

To consider first the rapid and enormous growth in imprisonment in the US,

the number in State and Federal prisons and local jails in 1980 was 494,000. In

1994 it was 1,544,000. Taking 1984 as 100 per cent the percentage change since

1984 has been 212.7 per cent. The increase each year averages out at about 8

per cent. Of all the States, California is in the lead when it comes to growth in

prison numbers. At the beginning of the 1980s the population of California's

prisons was 22,500. In 1993 it was nearly 121,000. Since 1985 California's prison

population has increased more each year than it increased each decade be-

tween 1950 and 1980. Texas has the highest rate of imprisonment of all the
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States with a rate of 636 per 100,000. In Texas 76,000 new prison places were

built in two years (Donziger, 1996).

Now in the United States about 1.5 million people are in prison, 578 per

100,000. These are not all people who have committed crimes of violence.

Two-thirds of them are in prison for offences not involving violence. More than

11 million people a year go through America's prisons and jails.

These facts alone are remarkable, but perhaps even more so when considered

in slightly more detail. Levels of imprisonment in any country are usually ex-

pressed per 100,000 of the general population. But, prison populations are

unlike the general population in many ways. Around 95 per cent of prisoners

around the world are men, and this is also the case in the United States. When

the US figures are related to the proportion in prison of the male population

then they almost double. Consider Texas with 18 million people. If it is assumed

that roughly half of these are male, then of the 9 million male population, in-

cluding small boys and elderly men, nearly half a million are under some form

of penal control at any time.

But there is an even more noteworthy aspect to these figures. Prison popula-

tions are always selective, with a greater proportion of poor people, margina-

lized people, and unhealthy people. But the prison population in the United

States is selective in a very specific way. Seven per cent of the United States

population is black (or what is now Galled African-American) and male. Almost

half of all the men in prison are African-American. African-American men are

imprisoned at a rate six times higher than white men. Out of every 100,000

white Americans, 306 are in prison. The figure for African-Americans is 1,947

per 100,000. When broken down by gender the figures are similarly dispropor-

tionate. Out of every 100,000 white women, 20 are in prison. The figure for

African-American women is 143 (Donziger, 1996).

According to the Washington DC based Sentencing Project, on an average day in

America one out of every three African-American men aged 20-29 is either in

prison, on probation or on parole (Mauer and Huling, 1995). Other studies sug-

gest that at least two thirds of black American men can expect to be arrested,

jailed and acquire a criminal record during their lifetime. A study conducted of

young African-American men in Washington DC in 1992 showed that more than

four out of every 10 African-American men aged 18-35 were in prison, on

probation, on parole, on bail or being sought by the police with a warrant. The

chances of young black men living in Washington DC being arrested and jailed

at least once before they get to 35 are between 80 and 90 per cent (Donziger,

1996).

The chance of the young African-American man coming under the control of

some part of the criminal justice system is much higher than his chances of
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going to college for higher education. In 1992, 583,000 black men were in pris-

on. Only 537,000 were in higher education.

What is the technical explanation for this extraordinary increase in numbers

incarcerated? One answer is the 'war on drugs'. Criminologist Elliott Currie

(1993) says; 'Twenty years of the 'war' on drugs have jammed our jails and pris-

ons, immobilised the criminal justice system in many cities, swollen the ranks

of the criminalized and unemployable minority poor, and diverted desperately

needed resources from other social needs.'

Nearly half of the increase in the number of prisoners between 1980 and 1993

was due to an increase in the number of drug offenders. 25 per cent of people

sent to prison in 1993 were drug offenders whereas in 1983 only 8.8 per cent of

prison sentences were for drug offences (Mauer and Huling, 1995).

Another cause of the great increase in the number of prisoners is a tougher ap-

proach to those who break the conditions of their court order. 30 per cent of

prison admissions in 1992 were due to violations of some order of the court,

either parole, probation or conditional release. This compares with 17 per cent

in 1980.

The most recent developments in the United States penal policy suggest that

the trend is not going to be reversed in the near future. A new approach has

been developed in some States that could if it is widely applied make the recent

growth seem small. This new approach is summarised as 'three strikes and

you're out'. Taken from baseball it means that anyone convicted of three felo-

nies (more serious offences) will be sentenced to life imprisonment. In Seattle

in Washington State a persistent offender whose most recent offence was steal-

ing £ 100 from a sandwich shop is now serving life imprisonment because he

had two previous robbery offences on his record. A judge in California refused

to apply the ruling, describing it as 'cruel and unusual punishment' and there-

fore unconstitutional. In California the Supreme Court has recently ruled the

provision unconstitutional. Yet, at least a dozen other states now have such a

law.

What can the future be for a prison system growing at this rate, with many pris-

oners facing the prospect of spending the rest of their lives in prison and dying

there? Already the National Institute of Corrections, looking at what the future

holds for prisons in the United States, concluded in 1993 that 'major disorder

and riots were probable in the mid 1990's as a result of deteriorating environ-

mental and security conditions' (Newcomen, 1994).

Another incidental problem is that prisons built for young men and staff train-

ed to deal with young men will need to learn how to incarcerate the elderly as

more and more prisoners are kept behind the walls for life. Two life sentence

prisoners from Louisiana, writing in Louisiana State Penitentiary's magazine,

put the questions graphically: 'Louisiana's adoption of lengthier sentences on
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almost an assembly line basis means that prisoners are not released until

they're old, broken, crippled by age and disease, perhaps senile, used to institu-

tional life and incapable of taking on the burden of caring for themselves on

release. They are rendered friendless, without family and utterly alone in the

world with none to help them at all. Questions abound: What do you do with

them? Keep them, turning prisons into nursing homes?' (Rideaux and Wikberg,

1992). 1
In Washington State in the last ten years there has been an 80 per cent increase

in the prison population, an 86 per cent increase in prison capacity and an

increase in the population of the State of 18 per cent. The Governor, Mike

Lowry, told Time Magazine that everyone in Washington State will be working

in or actually be in prison by 2056.

The second aspect of US policy, the moving away from the rehabilitative and

humane ethos embodied in the international human rights instruments, has

accelerated in recent years. Prisoners incarcerated in the United States are

subjected to higher security, more restraint measures, and more armed guards

than in other western systems. At Pelican Bay prison, in Northern California,

there is a unit called the Security.Housing Unit. In January 1995 a federal judge

in San Francisco ordered the California Department of Corrections to reform

conditions at Pelican Bay within 120 days. The judge described the Security

Housing Unit as 'a windowless labyrinth of cells and halls sealed off from

the outside world. The officers electronically control the cells doors, and the

interior is designed to reduce visual stimulation (...) the overall effect is stark

sterility and unremitting monotony. Inmates can go weeks, months, and

potentially years with little or no opportunity for social contact with other

people' (PRI, 1995).

The latest Annual Report of the Federal Bureau of Prisons (US Department of

Justice, 1995) shows the culture in operation. Most Annual Reports of prison

services are filled with pictures of smiling people in bright rooms learning to

work with computers, in delightful farm settings growing flowers or seeing their

relatives in imitation sitting rooms. The Federal Bureau Report is different. The

tone is set by the picture on the cover, of a row of people in military protective

gear pointing guns at a target. Inside are seven pictures of people with guns

engaged in military activities and one picture of barbed wire.

The Federal Bureau of Prisons has opened a new top security prison in Colora-

do built on an old radioactive dump where prisoners have an average sentence

of more than 40 years. The visiting room has a glass window that can withstand

two hours of being beaten with a hammer. Visitors can communicate with the

prisoners they are visiting by phone. When the 'worst' prisoners leave their

cells their hands will be handcuffed behind their backs. They will be shackled

in leg irons and accompanied by three guards. These prisoners have no televi-
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sion in their cells and they will be allowed one 15 minute phone call every three

months.

Another example is Alabama's chain gang. According to Amnesty International

prisoners from the Limestone Correctional Facility are taken to a work site

wearing white work suits and caps with Alabama chain gang' emblazoned on

the front. There they are linked to each other at the ankle in groups of five.

Amnesty International (1995) has described the operation of the chain gangs as

'cruel, inhuman or degrading treatment, in violation of international standards

on the treatment of prisoners'.

The threat to the future

These trends have serious consequences for the rest of the world. It is argued

by various commentators that the recourse to imprisonment as a major tool of

social policy poses a serious threat to the future of those societies that are

moving in that direction. Norval Morris (1995) describes the process. Imprison-

ment has become in the United States, over the past two decades, 'the play-

thing of politics.' He goes on'Wars on crime and wars on drugs are regularly

declared in powerful rhetoric promising the enemy's surrender. But success

never attends these efforts; there is no victory, and no armistice. Instead a new

war is declared, as if the previous war had never taken place-and not even the

rhetoric changes'. 'Vote-gathering by these mendacious means' he concludes

'is a sin against the future.'

Nils Christie has spelt out in more detail the sense in which this mass-incarce-

ration policy will lead to a bleak future. In Crime Control as Industry, he sets

out the arguments as follows. In modern western societies, the opportunities

for people to live outside the economic framework have become very small.

Welfare systems are being reduced. Law and order have become the alternative.

This is happening throughout the Western world, but most particularly in the

United States.

And the methods used in this law and order movement are more threatening to

society than the crime it purports to stop.

Christie argues that the selectivity in the imposition of this law and order in the

US is significant. It is being applied overwhelmingly to African-American men.

The talk is of a war on crime. And, as Nils Christie says, ir has many of the fea-

tures of a real war. There is no question here of rehabilitation. The prisoners are

the enemy. They are not seen as fellow citizens and human beings. They are put

into stripes and chains. The photographs that appear of them in the press are

pictures associated with enemies, war and prisoners of war. The argument

often used about imprisonment, that it is very expensive, is not effective in per-

suading people against it because in war one does not count the cost (Christie,
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1993). Such policies have immediately serious and damaging effects. But they

are also 'a sin against the future' in the sense that when a large proportion of

young men, usually less educated and less employable young men, spend their

formative years in prison they absorb a value-system derived from the prison

world and shaped by the prison culture. They are cut off from mainstream

society and its values. They are developing a sub-society within society, of

people schooled in anti-social values and their connections, relationships, and

networks are based on criminality. Their loyalties are not to mainstream society

hut to illicit society. This is a potent source of destabilization and conflict in

society.

It is also 'a sin against the future' because it is consuming large amounts of

public expenditure in non-productive negative ways and reducing the re-

sources available for economic and social investment. Mass incarceration

represents a substantial diversion of social expenditure from positive to nega-

tive purposes. The annual cost of construction and maintaining people in pris-

on in the United States is estimated to be $ 35 billion. Over the last 20 years $ 37

billion has been spent on building prisons. The average cost per prisoner per

year is $ 23,500. In maximum security it is nearly $ 75,000. The average cost of

building a new prison cell is $ 54,000. When interest on the debt is included the

cost is normally more than $ 100,000 (Donziger, 1996).

Prisons are being built at the expense of other areas of social expenditure. In

California school budgets have been cut to enable prison building to be fi-

nanced. In the United States between 1976 and 1989 spending on what is called

'corrections' rose by 95 per cent. On elementary and secondary education it fell

by 2 per cent and on higher education by 6 per cent (Donziger, 1996).

It is also very ineffective. The argument about the relationship between crime

rates and imprisonment has been well-covered elsewhere. Tarling shows that in

England and Wales it would be necessary to increase the prison population by

25 per cent to achieve a crime rate reduction of one per cent (Tarling, 1993).

Certainly all the evidence suggests that mass incarceration is the least effective

available method of responding to crime. Crime prevention programmes, the

creation of employment possibilities for young men, support for families, and

measures to combat social exclusion are all likely to be better investments

(NACRO, 1995).

Finally a threat to the future comes from the growing involvement of private

business in providing incarceration and accompanying services. Norval Morris

(1995) gives a cautious warning about the long-term effects of private business

involvement. 'Given the current influence of special interests over government

decisions, the possibility that a private prison industry lobby could affect

important decisions, such as whether to develop alternatives to imprisonment,
seems credible'.
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Reference is now being made to a 'Prison-Industrial Complex' (Donziger, 1996).

A comparison is made between the military-industrial complex that was so

powerful during the Cold War and the relationship now between private com-

panies and the government. The 21 companies that operate private prisons

turn over more than $ 250 million in annual revenues. In 1984 2,500 prisoners

were in private prisons. Currently the private prison companies operate about

88 prisons holding 50,000 or so prisoners. The rate of growth of private prisons

is four times the rate of growth of public ones. The shares in the Corrections

Corporation of America, the largest private prison company, have recently

soared in the Stock Market. The Chief Financial Officer of CCA noted that the

new Crime Bill was 'very favourable to us' (Donziger, 1996). It is not just prisons

that are so profitable. Private companies are now available to provide consulta-

tion services, personnel management, architecture and building design, voca-

tional assessment, medical services, drug detection, transportation, and food

service to state prison systems. Other businesses sell body armour, closed

circuit television systems, mechanical and electronic locks, perimeter security

and motion detection systems, tamper proof furniture, fencing, flame retardant

bedding, heavy duty furniture, shatter proof plastic panels, plastic bunks,

tamper proof fasteners and clog proof waste disposal systems.

A counter-strategy

In the new global economy and with the global village in communications how

are such trends to be countered? Is it inevitable that democratic societies will

come to depend more and more on imprisonment to achieve social order and

peace?

The dangers are great hut welcome signs exist that other responses are possi-

ble. North of the United States, for example, in Quebec, the US policy drift is

being strongly resisted. According to the Toronto Globe and Mail'the Quebec

government is proceeding with a major reform of the province's prison system,

closing as many as six institutions and calling for fewer jailings of non-violent

criminals.' A report from the Quebec Ministry of Public Security said that:

'Quebec has decided to turn its back on the repressive model.'

Even more encouraging are developments taking place in parts of Africa. Prison

systems in Africa face severe problems and pressures. Zimbabwe was one of

those. In 1992, in response to a rapidly rising prison population with 60 per

cent of the convicted prisoners serving sentences of three months or less, the

National Committee on Community Service, was set up, chaired by a High

Court Judge. Legislation to make community service orders part of the law was

enacted and, with help from Penal Reform International, a scheme of communi-

ty service was set up. From the beginring of the scheme up to April 1996 nearly
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10,000 orders had been made on offenders likely to get prison sentences of up

to one year.

Instead of the prison sentence, offenders are given the opportunity to do com-

munity service work in a social welfare organization, doing practical work of

benefit to the community. The default rate is 6 per cent. The cost per month of

prison is roughly $ 56. The cost of a month of community service is between

$ 10 and $ 20 a month. The prison population, which had been rising, has

stabilised in spite of rising levels of unemployment and crime. High levels of

satisfaction about the scheme have been registered amongst magistrates,

supervising agencies and participants. The Zimbabwean government is willing

to take on the funding at the end of the donor-funded period and to extend the

project to encompass the early release of people from prison. So far there has

been no backlash against the scheme from the public. The European Union is

now funding a programme of replication of the scheme for four more African

states, Uganda, Kenya, Malawi and Zambia (PRI, 1996a).

The Zimbabwean model is perhaps particularly successful and relevant to

developing countries because it is low cost. It does not attempt to emulate the

structures of the West, where alternatives to prison are supervised and adminis-

tered by a separate publicly funded service. The model is judicially driven and

administered through the courts so it avoids the usual trap of such schemes not

being used as alternatives to prison but as alternatives to non-intervention or

to a lesser intervention. It establishes a penal model based on productive work

and fruitful relationships between offender and community, rather than unpro-

ductive time and ruptured relationships. It appeals to African policy-makers

and opinion-formers because it by-passes the type of penal system imposed by

the colonisers and reverts to a system more in keeping with African penal

traditions.

Amos Wako, Attorney-General of Kenya, said recently'In traditional Africa, a

criminal who is taken to prison, or who is ex-communicated from the society, is

one who is actually beyond repair through societal means, or who has commit-

ted a major crime. What is recorded in our legai books as petty crimes by Afri-

can standards were completely dealt with by the society itself. For example, if

one stole a goat, the elders made sure another goat was paid for and that was

the end of the matter. The person who stole was so ashamed that he would not

do it again' (Attorney-General's Chambers, 1996).

In Brazil too, major efforts are being made to find a way of avoiding the United

States path. The Federal Government has asked the National Council on Crimi-

nal and Penitentiary Policy to evaluate the experience of alternatives to prison

around the world and develop workable models for Brazil.

In the United States and some countries of Western Europe it is more difficult

to see the way out of the spiral of pressure. To win popular support politicians
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suggest harsher solutions. These fail to satisfy the more hardline public so that

more punitive ideas emerge and the political vicious circle continues. A key

part in the spiral of pressure is played by a media that satisfies its own market-

driven pressures by concentrating on crime, violence and excitement. So per-

haps there is a new agenda here for the penal reform non-governmental organi-

zations. The Eisenhower Foundation based in Washington DC has worked for

two decades developing crime prevention projects for disadvantaged young

people. It is now turning its attention in a new direction and establishing a $ 4

million project to train local community groups in how to use the media and

get the message across that prison does not work but certain projects for young

people do. In England the National Association for the Care and Resettlement

of Offenders (NACRO) has set up a new initiative, Crime: A new Agenda, which

aims to develop a new language and new directions for penai reform with a

major focus on working with the media to widen its frame of reference (NACRO,

1996).

Conclusion

The move towards incarceration as the response to all social problems is seri-

ous for all the reasons given above. It constitutes negative investment in the

future and gives a frightening legitimacy to that vision of the society of the

future that lees the population divided into three, one third living a comfort-

able life but behind fortifications, one third incarcerated in some form of camp

or ghetto and the other third guarding the homes of the comfortable or working

as prison personnel. The 20th century has not had a very good record on

incarceration. It has seen Hitler's concentration camps and Stalin's Gulag. Nils

Christie and other commentators talk already of the US gulag. In Western

Europe, still, these are but trends. Imprisonment rates are still generally, except

for those of the UK, lower than 100 per 100,000. The punitive and exclusionary

attitudes prevalent in the US are not so deeply embedded in European tradi-

tions. A philosophy of re-integration into society for offenders still underpins

legislation and practice. A philosophy of social cohesion governs institutions.

The assumption is that offenders, although they must undergo criminal sanc-

tions and pay back in some way for what they have done, keep their citizenship

and must be welcomed back into society.

These beliefs are part of European democratic ideals. Much energy will need

to be put into supporting and maintaining them in penal policy in the years

ahead.
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Controlling prison population size

Michael Tonry'

The number of people in prison is rising in many countries. In absolute terms,

the United States is the extreme case: the incarceration rate per 100,000 popu-

lation for persons confined in federal and state prisons grew by 333 per cent

from 93 in 1972 to 403 on June 30, 1995. Those numbers omit local jail popula-

tions which raise the 1995 rate to approximately 654 per 100,000. In relative

terms, however, since the late 1980s prison population growth in many coun-

tries has approximated that in the United States. In the Netherlands, where the

total incarceration rate for sentenced and non-sentenced prisoners increased

from less than 30 per 100,000 population in 1983 to more than 60 per 100,000 in

1995, prison cell capacity tripled from 3,789 in 1980 to 10,059 in 1994 (Tak,

1994). In England and Wales, the total prison population grew by 25 per cent

from early 1993 to 1996, even though the Criminal justice Act 1991 was expect-

ed to reduce the use of imprisonment (Bean, 1991; Ashworth, 1995). In Italy

and Portugal, likewise, total incarceration rates increased almost by half from

1991 to 1993 (Kuhn, 1996a, figures 3, 7). In France, the total incarceration rate

grew by fifty per cent between 1983 and 1995 (Kuhn, 1996a, figure 4).

There is no value-free or scientific way to determine optimal levels of prison

use in any country. Imprisonment patterns change over time in individual

countries and vary widely between countries. No single or several factors,

including changes in crime or conviction rates, in the age composition of the

population, or in economic trends or employment rates, explain differences

over time or across national boundaries.

Nor is it obvious how to compare the 'punitiveness' of countries' punishment

policies. Claims about comparative punitiveness are often made on the basis

of rankings of incarceration rates per 100,000 population. It has long been

observed that other measures might be used - perhaps prison admissions per

year per 100,000 (Kommer, 1994) - that would substantially change various

countries' rankings. Sweden, for example, which ranks low in incarceration

rate scales, ranks high in prison admission rates. Similarly, rankings might be

1 Sonosky Professor of Law and Public Policy, University of Minnesota, 285 Law Center, 229-19th

Avenue South, Mineapolis, MN 55455, USA.
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based on incarceration or admission rates relative to crime, conviction, or

sentencing numbers (Young and Brown, 1993; Buck and Pease, 1993; Kommer,

1994).

Warren Young and Mark Brown (1993, p. 45) after an exhaustive survey of cross-

national analyses and data on imprisonment, using all the comparisons men-

tioned in the preceding paragraph, conclude that there is some evidence that

countries' relative punitiveness may be linked to their relative egalitarianism:

'the greater the differentials in terms of income and other rewards and the

greater the gaps between the rich and poor in society, the more extreme the

scale of punishment will be', partly confirming earlier analyses by Wilkins and

Pease (1987). Like Zimring and Hawkins in their The Scale of Imprisonment

(1991), however, Young and Brown conclude that penal practices 'are driven by

a range of intangible cultural factors that are deeply rooted in a society's his-

tory, values, and socio-economic structure (...) Effecting very substantial shifts

in the use of imprisonment (...) involves changing a range of socio-cultural atti-

tudes that go well beyond the technical penological agenda' (1993, p. 45).

Prison reformers in many countries, and policy makers in some, nonetheless

sometimes want to control prison population numbers or to contain the

growth of the prison population. This short article discusses a number of

efforts that have been made. The conclusion reached is that Young and Brown

are right in the long term - social and cultural attitudes determine imprison-

ment patterns. However, they are wrong in the short term. It is possible to

control prison population numbers and trends for a time, even in the face of

harsher political and public attitudes towards offenders.

So far as 1 am aware, there is only a small amount of scholarly literature in

English on the effects of policy initiatives to control populations. An important

exception is work by Patrik TBrnudd (1993 and 1994) on Finland's successful

long-term effort to reduce prison use. There is, in addition, literature on the

effects of newly established penalties, such as day fines in Germany, and

processes, such as conditional dismissal and increased use of suspended sen-

tences in Germany, aimed at reducing use of short prison sentences, and on the

effects of sentencing guidelines in the United States to regulate prison popula-

tion growth. There is also experience with the use of ad hoc measures, such as

repeated use of broad-based pardons and amnesties, as in France and Italy.

And in the United States there is experience with the creation of absolute limits

on prison population numbers, usually as a result of court orders that establish-

ed the limits to avoid unconstitutional levels of prison overcrowding.

In this article, 1 discuss each of these methods, beginning with American sen-

tencing guidelines and following in order with successful long-term Finnish

and German efforts to change confinement patterns, use of pardons and am-

nesties in many countries, and use in the United States of 'emergency crowding
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laws' and absolute prison population'caps'. A final section distils inferences

that can be drawn from the experiences described.

Sentencing guidelines

28

'Presumptive' sentencing guidelines developed by administrative agencies

called sentencing commissions are the most successful and widely adopted

of the comprehensive American approaches to sentencing reform. The word

'presumptive' is stressed to distinguish these guidelines from 'voluntary' guide-

lines that were widely adopted in the late 1970s and early 1980s but have since

been abandoned in most jurisdictions.

Presumptive guidelines have legal force. Judges are supposed to impose a sen-

tence specified by the guidelines unless they explain why the 'normal' sentence

is inappropriate in a given case; the defendant or the prosecutor may file an

appeal to challenge the adequacy of the explanation. Under voluntary systems,

by contrast, guidelines have no presumptive legal force and judges are free to

disregard them. This happened often enough that major evaluations concluded

that they typically had no discernible effect on sentencing patterns (Blumstein

et al., 1983, chapter 3). That is why most of these systems were abandoned.

When presumptive sentencing guidelines were first proposed in the 1970s, they

were seen as a device for reducing sentencing disparities and reducing the

potential for race and class bias in sentencing. In some states which had well-

designed and implemented systems, those goals were achieved (Tonry, 1996,

chapter 2). Ironically, however, those successes are not the reason why pre-

sumptive guidelines now exist in ten states and the federal system and are

under development or consideration in at least ten other states.

The principal reason why in the 1990s presumptive guidelines have been im-

plemented in North Carolina, Ohio, and Kansas, and are under development in

Arizona, South Carolina, Oklahoma, Michigan, Massachusetts, Montana, and

Maryland is that they have been shown to be an effective tool for controlling

prison populations. The American federal and state prison population has

grown so rapidly, sixfold since 1970, from under 200,000 to over 1,200,000, that

the cost of prison operations has throughout the 1990s been the fastest growing

component of state budgets (National Conference of State Legislatures, 1995).

Many states are desperate to restrain future growth of their prison budgets.

Thus, although guidelines were conceived in the 1970s as a means to achieve

the idealistic goals of reduced disparities and discrimination in sentencing,

they have spread, primarily in the 1990s, as a means to achieve the manage-

ment goal of reduced prison population growth and with it reduced growth in

public spending. This is ironic, because the use of guidelines to regulate the

size of the prison population was serendipitous and resulted from a discre-
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tionary decision of the first sentencing commission that could easily have been

made otherwise.

Here is the story, as told by Dale Parent (1988), the Minnesota Sentencing

Guidelines Commission's first staff director, and by Kay Knapp (1987), his

successor. Minnesota's was the first sentencing commission. The statute

creating the commission contained a provision that 'the commission shall

take into substantial consideration current sentencing and release practices

and correctional resources' (Laws of Minnesota, 1978, Chapter 723-S.E No. 65 -

Subdivision 5(2)). That language did not require the commission to do any-

thing. The commission could, for example, have given'substantial considera-

tion' to 'current (...) correctional resources' and then decided that public safety

concerns nonetheless justified adoption of guidelines whose implementation

would double the number of prisoners.

The commission, however, interpreted the language as a legislative instruction

that the centences imposed under guidelines should not result in prison over-

crowding. Consistent with that interpretation, the commission adopted for

itself the policy that the predicted use of prison beds under guidelines should

never exceed 95 per cent of prison capacity. This did not mean that prison capa-

city would not increase, merely that the prison population would not increase

until the legislature authorized and paid to build additional capacity. In the

1990s in Europe, this may seem straightforward and unsurprising. In the 1970s

in the United States it was radical. At that time, before federal courts cracked

down on overcrowded state prisons by ruling that their crowded conditions

constituted unconstitutionally cruel and unusual conditions of confinement,

most states enacted harsher sentencing laws without planning or paying for the

prison facilities to carry them out (Jacobs, 1980; Bronstein and Gainsborough,

1996).

The Minnesota Commission's 'resource-constraint decision', as it came to be

called, required that it collect extensive data on past sentencing and parole

decisions and that it devise a statistical model for predicting the likely prison-

use effects of guidelines under consideration. Several times when the initial

guidelines were being developed, and later when overcrowding was threatened,

the commission changed the guidelines so as to reduce prison use. And several

times when proposals were made that presumptive sentences for violent or

sexual offences be raised, the combination of the resource-constraint policy

and use of the projection model forced the commission to choose between

decreasing sentences for other crimes or revising the proposal to increase

sentences. The resource-constraint policy forced the commission to be parsi-

monious, to treat prison space as an expensive, scarce resource whose use

must be rationally planned.
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The resource-constraint policy worked. At no time between 1980, when the

guidelines took effect, and 1990, after the legislature rescinded the 'substantial

consideration' provision, did the population of Minnesota's prisons exceed

their capacity. By contrast, American state prisons were on average operating

at 120 per cent of their rated capacity in 1983, a figure which rose steadily

throughout the 1980s to reach 135 per cent of capacity in 1992 (Austin et al.,

1994, figure 6-7).

The policy worked because it was coupled with presumptive guidelines, backed

up by an appellate sentence reviews, which made judges' sentences predic-

table. Without presumptive guidelines or some other mechanism that makes

sentencing predictable, a 'resource-constraint policy' would fail. Similarly,

guidelines developed without the discipline that the resource-constraint policy

provides are unlikely to produce predictable and manageable prison popula-

tions.

The rest of the story can be briefly told. There is virtually no evaluation litera-

ture on the effects of guidelines incorporating a capacity-restraint policy (ex-

cept Knapp, 1984, the major evaluation of all facets of Minnesota's Guidelines).

The only published statistical analysis compared prison population growth

in guideline and non-guideline states, and concluded that populations grew

less in guideline states (Marvell, 1995). The finding is probably correct, hut all

that it shows is that it was typically the traditionally less punitive Midwestern

and Northwestern states that developed presumptive guidelines while the more

punitive Southern and Western states seldom did. The hypothesis underlying

the study is unstated and not obvious; it is unclear why guidelines that did

not attempt to control prison population growth would have been predicted

to do so. In addition, Marvell incorrectly includes Delaware, Michigan, and

Wisconsin among nine 'presumptive guidelines' states when all three actually

had voluntary systems. The analysis did not distinguish, finally, between

those presumptive guideline systems that did and those that did not adopt a

resource-constraint policy. Thus the study failed to ask the right question.

However, that question can be answered by reference to readily available

population statistics.

Of the early presumptive guidelines systems, three - Minnesota, Washington,

and Oregon - adopted resource-constraint policies. Most, however, including

those in Pennsylvania, Florida, and the federal system, did not. The US Sentenc-

ing Commission, which adopted the federal guidelines, flatly ignored language

in its enabling legislation - 'the sentencing guidelines (...) shall be formulated

to minimize the likelihood that the federal prison population will exceed the

capacity of the federal prisons' - that specified a restraint policy (Section

994(g)). Instead it promulgated guidelines projected to increase the federal

prison population by 200 per cent in ten years (US Sentencing Commission,
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Figurel: Incarceration rates (state prisoners) for California, Minnasota, Oregon, and

Washington and national rate, 1980 - June 30, 1995
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1987). The federal prisons operated in excess of 150 per cent of capacity in the

early 1990s.

The results are plain to see, as figure 1 shows. Overall, between 1980 and 1990,

the national incarceration rate grew by more than 100 per cent. California's,

without guidelines, grew by 200 per cent. Minnesota's prison population was

flat from 1980 when the guidelines took effect through 1984 and increased by

40 per cent in parallel with prison capacity increases through 1989 when the

legislature voted to increase many sentences; the resource-constraint language

was rescinded (Frase, 1993). Washington's incarceration rate decreased steadily

from 1984 when the guidelines took effect until 1988 when the legislature voted

to increase sentence lengths substantially (Boerner, 1995). Similarly, Oregon's

state prison population fell abruptly for live years after its guidelines took

effect in 1989; beginning in 1994, however, much harsher sentencing laws were

adopted and the prison population is expected to grow rapidly for the rest of

the century (Bogan and Factor, 1995).

Elected officials' decisions in Minnesota and Washington in the late-1980s

caused prison populations to climb. Nonetheless, the Minnesota, Washington,
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and Oregon examples showed that a resource-constraint policy coupled with

presumptive sentencing guidelines can control prison population growth. As

a result, the enabling legislation for most sentencing commissions established

since 1988 has contained resource-constraint language (Austin et al., 1994,

table 4-3). Two of the early guidelines states, Pennsylvania and Florida, which

had initially adopted guidelines without a resource-constraint policy, and

experienced sharp prison population growth, reformulated their guidelines

in the mid-1990s to tie them to prison resources (Eaton, 1995; Kramer and

Kempinen, 1995).

The sentencing guidelines experience does not show that a resource-constraint

policy can indefinitely stop or constrain prison population growth, but ir does

show that political pressures for increased sentencing severity can be buffered

and slowed. Prison populations in Minnesota, Washington, and Oregon are now

rising rapidly. The same popular and political pressures for `toughness' that

caused incarceration ratel to increase dramatically in most states during the

1980s and 1990s also existed in those states. The guidelines for a time constrain-

ed the effects of those pressures and at least assured that the eventual deci-
sions to follow national policy trends were made deliberately and rationally. In

the end, political and popular pressures won out. In the absence of strong

political support for parsimonious use of imprisonment, guidelines cannot

assure stability in prison numbers.

Broad-based support for limited use of imprisonment

Experience in Finland and Germany over the past quarter century shows that

broad-based support for parsimonious use of imprisonment among policy

elites can reduce or contain prison population numbers, even in the face of

rising crime rates.

Finland

The Finnish experience is striking. Figure 2 shows Finnish incarceration,

assault, and murder rates per 100,000 population from 1965 to 1994 (the mur-

der rate is multiplied by ten to make trends easier to see). During that period,

assault rates nearly tripled, murder rates doubled, and the incarceration rate

feil by two-thirds, from more than 150 per 100,000 in the mid-1960s to 61 in

early 1994. These inconsistent trends look inexplicable from an American

perspective. Rising crime rates would be expected to increase incarceration

rates directly if judges imposed traditional penalties on increased numbers of

crimes, or indirectly if rising crime rates caused a public demand for harsher

penalties. Neither of those things apparently happened.
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Figure 2: Incarceration, assault, and murder rates, Finland, 1965-1994
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Patrik Ttirnudd (1993 and 1994) has explained what happened several times.

The key factor, he reports, was that Finnish officials, policy analysts, and

criminologists `shared an almost unanimous conviction that Finland's inter-

nationally high prisoner rate was a disgrace and that it would be possible to

significantly reduce the amount and length of prison sentences without serious

repercussions on the crime situation' (TSrnudd, 1993). Throughout the 1970s,

1980s, and early 1990s, that continuing conviction led to statutory changes to

reduce penalties for many crimes without, however, the creation of additional

sanctions intended to serve as prison alternatives (except for a community

service programme that was adopted nation-wide as late as 1994, long after

prison numbers declined (T1 rnudd, 1994)). In 1988, Finland encouraged

greater use of short prison sentences by reducing the minimum authorized

sentence from three months to one month (TSrnudd, 1993). That change may

have contributed to a continuing decline in the incarceration rate, but the

downward trend had begun twenty years earlier.

Ttirnudd attributes the success of the long-term strategy to widespread support

for the view that the primary purpose of the criminal law is general prevention,

by which is not meant the classical trio of deterrence, incapacitation, and re-

V , J
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Table 1: Prison admissions, populations and median sentences, Finland, 1976-1992

total prisoners

prisoners/100,000 population

admissions

median sentence length (months)

Source: TSrnudd, 1993

1976 1981 1986 1991 1992

5,706 5,032 4,311 3,467 3,511

118 102 86 69 70

13,457 9,840 9,216 8,874 9,851

5,1 4,6 3,9 3,6 NA

habilitation hut the `idea that a properly working criminal justice system has

powerful indirect influences on peoples' beliefs and behavior' (1994, p. 11).

Beliefs and behaviour are shaped over time by peoples' socialization and accul-

turation, long-term processes in which the family, the school, and the commu-

nity play major roles. A stable and predictable justice system meeting mini-

mum requirements - standards of certainty and adequacy of punishment,

legitimacy of procedure, and appropriateness in the scope of the criminal law -

promotes internalization and acceptance of the social norms lying behind the

prohibitions of the criminal law (Anttila, 1986).

Table 1 shows various measures of penal severity for selected years. By every

standard, the Finnish effort to reduce use of imprisonment succeeded. Between

1976 and 1992, prison admissions fell from 13,457 to 9,851, the prison popula-

tion fell from 5,706 to 3,511, the incarceration rate feil from 118 per 100,000 to

70, and the median sentence length fell from 5.1 months to 3.6 (in 1991).

Ttirnudd (1994, p. 16) observed: `The Finnish experience shows that - given the

political will - the use of imprisonment can be substantially reduced without

introducing new alternative sanctions. A necessary requirement has been the

fairly stable and coherent criminal justice ideology of Finland and the relative

Jack of public controversy about it.'

Germany

Germany is a second European country which, despite rising crime rates, avoid-

ed a substantial increase in use of incarceration over an extended period.

Figure 3 shows patterns for sentenced prisoners not greatly different from

figure 2 for Finland. Between 1961 and 1992, the murder rate per 100,000

doubled, the violent crime rate (aggravated assault, rape, robbery, and murder)

nearly doubled, and the incarceration rate fell by a third. The imprisonment

rate feil significantly after use of short sentences was discouraged in the late

1960s and early 1970s, was essentially stable through the early mid-1980s, and

then resumed the long-term decline. As in figure 2, the murder rate has been

multiplied by ten to put all the numbers on the same scale.
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Figure 3: Incarceration (sentenced prisoners), murder, and violent crime (murder, rape,

robbery, and aggravated assault) rates, Germany, 1961-1992
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The German pattern resulted less from widely shared views among policy elites

as in Finland, a small and homogeneous country, than from a succession of

policy decisions. The most important changes occurred between 1969 and 1975

when statutory changes limited use of short prison centences, eventually abo-

lishing sentences of less than one month; authorized expanded use of suspend-

ed prison sentences; authorized expanded use of day fines; and authorized

'prosecutorial fines' or as they are sometimes called 'conditional dismissals',

under which the defendant agrees to accept a fine, restitution order, or com-

munity service and charges are dismissed (Albrecht, 1995). Taken together,

these changes produced the sharp fall in imprisonment rates shown in the

early 1970s in figure 3.

Section 47(1) of the Penal Code, enacted in 1970, provided: 'The court shall

impose imprisonment below six months only if special circumstances concern-

ing the offense or the offender's personality make the imposition of a prison

sentence indispensable for reforming the offender or for defending the legal

order.' The effects were prompt and dramatic. The number of such sentences

dropped from 168,000 in 1968 to 56,000 in 1970 (Weigend, 1992, p. 11).
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There was a partly offsetting increase in the imposition of six-to-twelve month

sentences, according to a number of sources cited in Kuhn (1996b). Adjust-

ments of that sort are to be expected. Judges who, before enactment of Section

47(1), would have imposed a four-month sentence for a moderately serious

offence, would be tempted to impose a six-month sentence afterwards. Forced

to choose between a non-prison sentence and a six-month sentence, some

judges predictably would impose a longer sentence than before because of

the belief that the nature of the crime warranted a prison sentence of some

length.

The reverse phenomenon occurred in California in the mid-1970s after parole

release was abolished: the number of offenders sentenced to state prisons went

up but the mean sentence length went down (Blumstein et al., 1983, chapter 3).

Before parole was abolished, all prison sentences were for a minimum of one

year and prisoners would be held until released by the parole authorities, up to

the statutory maximum sentence. Many judges were reluctant to send offen-

ders convicted of mid-level crimes to state prisons for fear that the parole

authorities would hold them in prison longer than was just. As a result, many

judges imposed sentences less severe than they believed appropriate. Once

parole was abolished, a judge could impose a fifteen or eighteen month sen-

tence and know that the offender could be held no longer. More minor offend-

ers were thus sent to state prisons and the mean sentence length accordingly

fell.

At the same time as use of short sentences was discouraged in Germany, au-

thority for suspension of prison sentences was broadened. Under Penal Code

Section 56, the court should suspend sentences of up to one year whenever the

offender can be expected to refrain from new crimes without being sent to

prison. Longer sentences, up to two years, can also be suspended. Here too,

the effects were prompt and dramatic. Thirty-six per cent of sentences were

suspended in 1968, before the statutory changes; by 1979, 65 per cent of

sentences were suspended, with the rate remaining stable through the early

1990s (Weigend, 1992; Albrecht, 1995).

Conditional dismissals have increased the rates at which offenders are diverted

from formal procedures. Less serious cases can be resolved, under Section

153(a) of the Criminal Procedure Code, if the defendant, who need not formally

confess guilt, agrees to a proposed penalty, usually a fine. For more serious eli-

gible cases, the proposed settlement must be presented to a judge for approval

(which is seldom withheld). Beginning in March 1993, new legislation author-

ized prosecutors to dispose of still more serious cases by use of informal proce-

dures, so long as judicial approval has been obtained (Albrecht, 1995). In 1989,

conditional dismissal was applied in 240,855 cases, which constituted 6.2 per

cent of all criminal dispositions (Weigend, 1993, pp. 15-16).
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Figure 4: Incarceration rate (total, sentenced, and unsentenced), Germany, 1961-1991

120-

110

100

90

80

70-

E! 60

50

40

30

20

10

total

- - - - - • sentenced

- - - unsentenced

0
1960 1965 1970 1975 1980 1985 1990

year

Source: Kuhn, 1996, figure 5

Taken together, as Albrecht reports, these changes have greatly reduced the

flow of offenders into German prisons: 'The prison population declined from

56,870 in 1963 to 34,398 in 1994. Unsuspended sentences to imprisonment feil

from 92,576 in 1967, fluctuated between 30,000 and 40,000 in the seventies and

eighties, and totalled 32,359 in 1991 (5 percent of all penalties). Fines, by

contrast, have been ordered in 82 to 84 percent of cases since 1970 (83.8

percent in 1991)' (Albrecht, 1995, pp. 1, 6).

German imprisonment patterns were relatively stable from the early 1970s

through the early eighties when, as figure 4 shows, there was a sharp increase

in the overall and sentenced prisoner numbers, followed by a steady drop.

Although German scholars no doubt understand the reasons for the post-1983

decline, the explanations offered in the English-language literature are vague:

'it could be explained in part by a change in judges' and prosecutors' attitudes

(see Graham, 1990; Feest, 1991; Kuhn, 1996b)' (Kuhn, 1996a, p. 8).

Stability through ad hoc measures

A number of European countries and American states have managed either to

restrain overall population growth, or to hold populations within capacity.
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Several Mediterranean countries (France, Italy, Portugal) have done this by

means of occasional amnesties and wholesale pardons. Several American states

(e.g., Michigan and Rhode Island) adopted 'emergency crowding laws' that

authorized extraordinary releases whenever the prison population exceeded

95 per cent of capacity. Several other states (e.g., Florida, Texas, and North

Carolina), usually under pressure from federal court orders, adopted absolute

'caps' on their prison populations which obliged corrections officials to release

prisoners whenever the cap was reached.

European amnesties and pardons

Recent articles by André Kuhn (1996a, 1996b), which document prison popu-

lation trends for both sentenced prisoners and pre-trial detainees in seven

countries, contain sections on France, Italy, and Portugal. Because all three

exhibit similar patterns, for reasons of economy I shall discuss only France.

Figure 5 shows French incarceration rates from 1965 to 1995. Compared with

the relatively smooth incarceration-rate curves in figures 2 (Finland) and 3

(Germany), the French curve makes many changes of direction.

Most of the abrupt rises and falls result from amnesties and similar ad hoc

releases. The fall from 1968 to 1975, for example, resulted from amnesties on

June 30, 1969 and July 16, 1974 and an October 3, 1974 decree granting sen-

tence reductions to some prisoners. In addition new laws during that period

authorized use of partly suspended sentences, stays of execution of sentence,

and judicial power to parole some prisoners.

The prison population then grew until 1981 when a July 14, 1981 presidential

pardon and an August 4, 1981 amnesty law reduced the population. The popula-

tion then grew through 1988 when general pardons and another amnesty were

announced after the presidential election at which M. Mitterand was re-elect-

ed. Another general pardon was granted on the occasion of the bicentennia)

celebration of the French Revolution in 1989. Since then the sentenced popula-
tion has continued to rise.

Kuhn (1996a, p. 7) observes: 'The French experience suggests that amnesties

and other stays of sentences temporarily mask upward structural trends in

prison populations. They do not solve prison overcrowding.' The stories Kuhn

tells about Italy and Portugal, and the conclusions he draws, are similar.

Population caps

The politics of American crime control since the early 1970s have been so bitter

and contentious that no state's legislators and no governors have dared to de-

clare general amnesties or to decrease sentences across-the-board. Few elected
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Figure 5: Incarceration rate (total, sentenced, and unsentenced), France, 1968-1994
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officials are willing to expose themselves to accusations that they are 'soft on

crime'. The difficulty is that states are at risk of being sued in federal prisons for

unconstitutional overcrowding. Two techniques have been attempted to hold

the courts at bay while enabling elected officials to avoid responsibility for

'leniency'.

First, several states enacted 'emergency crowding laws' under which the correc-

tions commissioner is directed to declare an 'emergency' whenever the prison

population reaches 95 per cent of the prison system's capacity. Michigan

(Blumstein et al., 1983, pp. 254-255) and Rhode Island (Proband, 1993) adopted

such laws. Once the 95 per cent level is reached, the parole authorities or other

appointed officials or civil servants typically have thirty days to devise a strate-

gy for reducing overcrowding. To my knowledge, there have been no evalua-

tions of the operation of emergency crowding laws. Michigan's was used at least

once, hut on subsequent occasions the law was ignored as governors refused to

carry it out. A more common approach has been to redefine prison capacity by

moving from single to double-celling or by converting corridors, dining halls,

and recreation halls into dormitories.

Second, many states as a result of unconstitutional conditions lawsuits have

been required to comply with court orders 'capping' their prison populations.
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Figure 6: Incarceration rates (state prisoners), Florida, Texas, and North Carolina,

1980 - June 30, 1995
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Three of the best known such states are North Carolina, Texas, and Florida.

Figure 6 shows year-end incarceration rates for the three states from 1980 to

(mid-year) 1995.

Because of a consent decree entered into in 1986 to resolve an overcrowding

lawsuit, North Carolina agreed to keep its prison population within capacity by

advancing parole release dates as much as was necessary to honour the cap. In

1980, North Carolina's incarceration rate of 244 per 100,000 population was the

highest of any state's (only the District of Columbia's, an entirely urban jurisdic-

tion, was higher) and nearly twice the national average rate of 130 per 100,000

(Clarke, 1992). (European readers should remember that these figures do not

include pre-trial detainees and offenders serving sentences up to one year in

local jails.) By 1990, the rate had increased to 278, lower than the national ave-

rage rate of 287 per 100,000, and ranked 21st in the country. The June 30, 1995

rate of 357 per 100,000 ranked 19th in the country; the national average was 372

(Bureau of Justice Statistics, 1995).

Texas and Florida were both subject to population cap court orders throughout

the 1980s. They respectively ranked sixth and seventh in 1980 (not counting the
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District of Columbia), with rates of 208 and 210 state prisoners per 100,000

population. By June 30, 1995, Texas ranked first (659 per 100,000) and Florida

was tenth (437 per 100,000).

The tripling and doubling of the incarceration ratel in Texas and Florida over

fifteen years shows the vulnerability of population caps. They do not limit pris-

on population growth. They merely require that states spend enough money to

build enough prisons to hold sentenced inmates in prisons that operate within

capacity. Both states have massive construction plans underway. In Texas,

which had prison capacity in 1992 for 54,459 inmates, capacity had expanded

to 131,568 beds late in 1995 and is projected to increase to 151,814 beds in

1998 (Fabelo, 1995). Florida, which has revised its sentencing guidelines to in-

clude a capacity-constraint policy, plans to expand its capacity from 65,000 in

1994 to 81,000 by year-end 1996 and 120,000 by 2002 (Eaton, 1995). And North

Carolina, though it adopted sentencing guidelines with a capacity-restraint

policy in 1994, plans to increase its prison population by at least 50 per cent

over ten years (Wright, 1995).

In each of those states, despite the court orders and in North Carolina legisla-

tive leaders who did not want to increase prison spending, the caps were deep-

ly unpopular. Parole release was used to shorten sentences to permit releases

which would keep the prisons in compliance with the caps. Many judges res-

ponded by increasing the centences they imposed in order, they hoped, to in-

crease the sentences offenders would serve before release. The parole boards

responded by releasing prisoners even earlier in their terms. By the mid-1990s

in all three states, many prisoners were being released after serving 10 to 30 per

cent of their nominal sentences and in Texas some prisoners were serving only

a few weeks for each year of their nominal sentences. In all three states that

system lost all credibility and policy makers decided not to reduce sentencing

severity hut to build new prisons.

Mechanisms and inferences

1 end where 1 began with the admonitions by Zimring and Hawkins (1991) and

Young and Brown (1993) that incarceration rates and `punitiveness' are reflec-

tions of a jurisdiction's history and culture. Of all the approaches to restraining

prison population growth described in this article, only the broad-based and

long-term efforts in Finland and Germany succeeded. Policy makers in Minne-

sota, Washington, and Oregon managed for live to ten years to réstrain popula-

tion growth in their jurisdictions by means of sentencing guidelines tailored to

available prison capacity, but in retrospect they merely delayed what now look

like inevitable increases. North Carolina also managed to keep its incarceration

rate stable for a decade by means of a cap. However, the emergency crowding
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laws and prison population caps in several states in retrospect merely drove

legislators to accept responsibility for paying to build and operate enough

prisons to hold as many offenders as current sentencing laws produce. When

federal courts insisted that states limit their number of prisoners unless they

were prepared to spend public monies to build more prisons, they chose to

build more prisons. And in France, and by extension the other countries that

rely on occasional amnesties and pardons to manage populations, the pressure

for growth has not abated in fifteen years.

The lesson to be drawn seems to be that those who want to reduce the number

of people in prison, or limit prisoner numbers, or reduce sentence lengths are

likely to fail if they rely on mechanistic solutions. Those objectives appear to be

realizable only in countries in which they enjoy broad-based support in public

opinion, or at least among policy elites.

This article has examined developments in only a few countries and so, of

course, the power of generalizations offered is limited. It does look though as if

energies may be better expended on efforts to persuade the citizenry and offi-

cials that particular penal practices are unfair or unjust, and should for those
reasons be changed, rather than to look for mechanistic solutions that do not

address the cultural and socio-structural changes that are fuelling increases in

punitiveness in many countries.
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Incarceration rates: Europe versus

USA

André Kuhn'

Prison overcrowding is an important concern in all Western countries. The un-

desirable effects of overcrowding are legion, including increases in correction

costs, delays before imprisonment, and deterioration in living and working con-

ditions for inmates and correction officers. Overcrowding depends as much

on the number of available cells (in other words the prison capacity), as on the

number of inmates. Both of these factors vary through time and space, but the
most important one, and certainly the more difficult to control, is the number

of inmates. The main indicator to measure this number is the incarceration

rate.2 It is obtained by relating the number of prisoners on a specific date or

as an annual average to the number of inhabitants in a certain country or state.

The incarceration rate is generally expressed by the number of inmates per

100,000 inhabitants and varies from about 22 in Indonesia to 577 in the United

States (see table 1). In Western Europe the 1994 incarceration rates were

between 25 (Cyprus) and 109 (Luxembourg). This article will examine the Euro-

pean and American incarceration rates and try to find out the reasons for the

huge difference between them. It will also assess whether the European incarce-

ration ratel will resemble those of the United States in the future, or if Euro-

pean policies could serve as a model for reducing the US rate of incarceration.

Europe

Although the Netherlands is well-known for its low incarceration rate, its prison

population increased significantly between 1983 and 1994. The Netherlands

1 Assistant Professor of Penology, School of Forensic Sciences and Criminology, University of

Lausanne (Switzerland), currently a visiting fellow at Rutgers University School of Criminal Justice,

S.I. Newhouse Center for Law and Justice, University Heights, 15 Washington Street, Newark,

NJ 07102, USA, with the financial support of the Swiss National Science Foundation.

2 The Council of Europe prefers the term: 'detention rate'; cf. Penological Information Bulletin

(formet Prison Information Bulletin). See allo the 'Mini-lexicon of comparative prison demo-

graphy' by Tournier, 1994, p. 91.



Incarceration rates: Europe versus USA

Table 1: Incarceration rates per 100,000 inhabitants across the world
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country year incarceration country year incarceration

per 100,000

inhabitants

per 100,000

inhabitants

Albanial 1994 30.0 Luxembourg3 1994 109.0

Australia2 1994 89.3 Macao2 1995 107.1

Austria3 1994 85.0 Malaysia2 1995 104.2

Bangladesh2 1995 37.1 Mexico4 1993 97.0

Belarus1 1994 445.0 Moldova 1994 275.0

Belgium3 1994 64.8 Nepal2 1994 33.5

Brazil4 1993 84.0 Netherlands3 1994 55.0

Brunei Darussalam2 1995 109.7 New Zealand2 1995 126.8

Bulgaria1 1994 95.0 Northern Ireland3 1994 117.0

Cambod ja2 1995 26.0 Norway3 1994 62.0

Canada4 1994 114.0 Papua New Guinea2 1994 106.9

China2 1995 103.0 Peru4 1993 91.0

Cook Islands2 1995 225.0 Philippines2 1995 26.2

Croatial 1994 60.0 Poland3 1994 162.6

Cyprus3 1994 24.7 Portugal3 1994 101.0

Czech Rep.3 1994 181.6 Romanial 1994 195.0

Denmark3 1994 72.0 Russia4 1993 558.0

Egypt4 1993 62.0 Scotland3 1994 109.0

England and Wales3 1994 96.0 Singapore2 1995 287.3

Estonial 1994 270.0 Slovakia3 1994 139.0

Fiji2 1995 122.7 Slovenia1 1994 40.0

Finland3 1994 59.0 Solomon lslands 2 1995 45.5

France3 1994 90.3 South Korea2 1995 137.3

Germany3 1994 83.0 South-Africa4 1993 368.0

Greece3 1994 71.0 Spain3 1994 105.9

Hong Kong2 1995 207.2 Sri Lanka2 1994 68.1

Hungary3 1994 128.1 Sweden3 1994 66.0

lceland3 1994 38.2 Switzerland5 1993 89.4

India2 1995 23.5 Thailand2 1995 180.5

lndonesia2 1993 21.7 Tonga2 1994 87.0

lreland 3 1994 58.6 Turkey3 1994 72.4

ltaly3 1994 89.7 USA5 1994 574.0

Japan2 1995 37.2 Ukraine1 1994 345.0

Kiribati2 1995 130.0 Vanuatu2 1994 72.7

Latvial 1994 365.0 Western Samoa2 1994 146.3

Lithuania3 1994 342.0

Source: 1 Walmsley, 1995

2 Biles, 1995

3 Council of Europe, 1994

4 Normandeau, 1995

5 National Statistic Agency data or other official data
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Figure 1: Incarceration rate per 100,000 inhabitants in the Netherlands, 1983-1984
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thus illustrates the recent increase in incarceration rates in Europe (figure 1).

The overall increase results more from increases in the number of sentenced

offenders than from an increase in pre-trial detainees, especially regarding the

1991-1994 increase. And that increase is not due to an increase in the use of

prison sentences but in the lengths of sentences pronounced (Tubex and

Snacken, 1995, p. 105).
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m
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In Switzerland prison population data are available from 1890 to 1941 in the

Statistical Yearbook. Prisoners are divided into two major groups: sentenced

and unsentenced. Since 1982, the federal statistics agency has maintained a

central data bank on the correctional system which shows more recent trends.3

Figure 2 shows the effects of economic conditions on incarceration. During the

economic crisis of the 1930s, the incarceration rate rose, not because of the

number of sentenced offenders, but because of the number of unsentenced

3 For more information about criminal statistic data in Switzerland, cf. Besozzi, 1989.
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Figure 2: Incarceration rate per 100,000 inhabitants in Switzerland, 1890-1941 and

1982-1993
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detainees. The increase in rates during periods of high unemployment was pre-

sumably caused by a change in attitudes of police, examining magistrates, and

administrative authorities rather than by increases in crime, which would bring

about an increase in sentenced offenders. Thus it appears that a significant

number of those accused who would otherwise keep their freedom are impris-

oned during economic crises because of their unemployment status.4

Figure 2 also shows that in Switzerland5 the incarceration rate feil by half be-

tween the 1930s and the 1980s, suggesting that the contemporary criminal

4 Since Rusche and Kirchheimer, 1939, several authors worked on the relation between economic

crisis and crime on the one hand, and between economic crisis and imprisonment on the other

hand; see for example Jankovic, 1977; Box and Hale, 1982 and 1986; Jongman, 1983; Killias and

Grandjean, 1986; Crow et al., 1989; Laffargue and Godefroy, 1990 and 1991; Godefroy and

Laffargue, 1991.

5 In France a similar decrease through time can be observed; see Tournier and Tugault, 1984.
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Figure 3: Incarceration rate per 100,000 inhabitants in Italy, 1983-1994

100

90 ^

80 ^

70

60

50

40

30

20

10

V

total

- - - sentenced

- - - - - • nonsentenced

50

.11

/^ i \•, -.^ +'.^^`/^ ^\ •,/mei

0
C+) C') d d r) )A W W N r` W W CA O) O O N Cr) r
W W W W W W W W W W W W W W aT) Cn 0) 0 0) 0)
N Q) N m CV Q) (V a) N m CV a) CV a) N Q) Q) O) Q) Cn

date (month, year)

Source: - Council of Europa, Penological Information Bulletin, 1983-1992

- Database «S.PAC6), 1993-1994

justice system has become less severe. But even if the median term of imprison-

ment served remains stable at around one month, the average length of cen-

tences has increased by approximately 74 per cent during the last ten years

(Kuhn, 1996a, p. 5; Killias et al., 1995).

In Italy the overall incarceration rate dropped from 76.3 to 57.4 detainees per

100,000 inhabitants between September 1, 1986 and February 1, 1987 (figure 3).

This reduction occurred mainly because of a December 16, 1986 amnesty.

Italy's example shows that an amnesty can significantly reduce the incarcera-

tion rate in the short term. The question though is whether this is an appro-

priate way to solve the prison overcrowding problem in the middle and long

terms. The Italian data suggest that an amnesty is incapable of reducing the

prison population for any length of time. The sentenced offenders pattern

shows that the incarceration rate quickly returns to the pre-amnesty level. The

overall incarceration rare did not rise after the amnesty mainly because the

pre-trial detainees rate had been decreasing since 1984. This decrease was

partly due to a change in pre-trial detention law, which abolished compulsory
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Figure 4: Incarceration rate per 100,000 inhabitants in France, 1968-1994
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arrest and introduced stricter conditions for pre-trial detention. The fall in

corrections' populations resulting from amnesties is therefore only temporary.

Amnesties do seem not to be capable of solving overcrowding problems in the

long term. Since September 1991 the overall incarceration rate has significantly

increased. This seems to be an effect of illegal Albanian immigration, enlarge-

ment of the anti-Mafia fight after the assassinations of judges, and the anti-

corruption operations led by the magistrates.

In France (figure 4), the prison population increased annually at an average

rate of 5 per cent from 1956 to 1968 (Tournier, 1984, p. 524). From January 1,

1968 to January 1, 1975, there was a reduction of approximately 25 per cent

which was due to a combination of several statutory laws.6 Later, the number of

prisoners increased continuously from 1975 to 1981. A July 14, 1981 presiden-

6 June 30, 1969 and July 16, 1974 amnesty laws; introduction of partially suspended sentences on

July 17, 1970; a December 29, 1972 law instituting stays of sentences and giving the judge charged

with the implementation of sentences the power to grant a release on parole to those sentenced

for less than three years; and an October 3, 1974 decree which granted sentence reductions to

prisoners who were not part of the Summer 1974 insubordination movements.
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tial pardon and an August 4, 1981 amnesty law temporarily stopped that 'correc-

tional inflation'. But the numbers increased even more from 1982 until 1988

(the stabilization between January 1, 1985 and January 1, 1986 was due to a

reduction in the pre-trial detainee rate; the sentenced prisoners rate continued

to grow). Following the presidential election of 1988, general pardons and one

more amnesty were pronounced. A general pardon was allo granted on the

occasion of the French revolution bicentennial in 1989. But despite all those

measures, prison populations have increased since 1990. The French experi-

ence suggests that amnesties and other pardons emporarily mask upward

structural trends in prison populations. They certainly do not solve prison

overcrowding.

In Germany7 (figure 5), following the reform of the criminal law in 1969, use of

short terms of imprisonment was limited.8 This restriction had a temporary

reductive effect on the incarceration rate. The prison population grew quickly,

however, because of an increase in the lengths of some sentences.9 Judges seem

to have replaced some of the short sentences they could no longer impose by

longer ones. If the German example seems to show that efforts to reduce

short-term imprisonment can produce a medium-term decrease in prison

population, it also seems to demonstrate that such measures do not solve the

problem of prison overcrowding in the long term. Between 1983 and 1991, the

German incarceration rate per 100,000 inhabitants decreased significantly. This

phenomenon remains unexplained among criminal policy specialists. Only a

few authors have explored the question and it would appear that this decrease

can be explained in part by a change in judges' and prosecutors' attitudes

(Graham, 1990; Feest, 1991; Kuhn, 1996b). Nevertheless, the statistics publish-

ed by the Council of Europe show that the German incarceration rate has been

increasing since 1990 and that German prison overcrowding problem is per-

haps not definitively solved (Kuhn, 1995a, p. 437, figure 7; 1996b, pp. 66, 73).

In Austria (figure 6), the use of sentences of lens than six months was limited in

1975. As in Germany, this measure does not seem to have been a long-term

solution for lowering the incarceration rate. The decrease in 1975 was quickly

offset. But the main interest of this figure lies in the second decrease after 1985.

7 The new Lánder have not been taken into account here.

8 Short terms were first limited in 1969, and in 1975, sentences of less than one month were abolish-

ed and sentences of less than six months were limited to exceptional cases; see Jescheck, 1985.

9 In 1973 there were twice as many centences between six and twelve months as in 1968, and in 1983

they were even three times as many as in 1968; that increase was not due to an increase in drug

consumption and/or dealing; see Kuhn, 1996b, p. 61; Heinz, 1988, pp. 64, 68; Jescheck, 1985,

p. 160; Kiwull, 1979, pp. 3, 7.
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Figure 5: Incarceration rate per 100,000 inhabitants in Germany, 1961-1992
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Figure 6: Incarceration rate per 100,000 inhabitants in Austria, 1970-1994
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That decrease is essentially due to the establishment of partly suspended

sentences and the reduction of the eligibility date for parole release from two-

thirds of the sentence to half. That extension of release on parole and the intro-

duction of partly suspended sentence did have a significant effect on prison

populations. Council of Europe statistics show that the total incarceration rate

was relatively stable until it fell from 96 per 100,000 inhabitants in February

1988 to 77 in September of the same year (Kuhn, 1995a, p. 439, figure 9). This is

mainly because the law reducing the parole eligibility date came into force on

March 1, 1988. Nearly 1,500 prisoners were released (those who had served

more than half of their sentences hut less than two-thirds). But the extension of

parole release seems also to have had a perverse effect: parole use has become

more restrictive (Bundesregierung bsterreich, 1990, p. 307; 1991, p. 322; 1992,

p. 317; 1993, p. 246). Thus, the relative stability - in spite of some fluctuations -

in the incarceration rate following its drop in 1988 seems mainly due to the

introduction of the partly suspended sentence (Kuhn, 1993a, p. 141; 1995b,

p. 186).

In Portugal (figure 7) a new Penal Code came into force on January 1, 1983. The

new legislation - largely inspired by the German law - limited the use of short-

term imprisonment and was supposed to replace most short-term sentences by

other sanctions.10 These amendments generated an increase in incarceration

rates per 100,000 inhabitants from 53 to 96 between 1983 and 1986. Here again,

the limitation in the use of short terms of imprisonment did not reduce the

prison population because of an increase in the length of the sanctions (Lopes

Rocha, 1987, p. 33). The 1986 reduction occurred mainly because of an amnes-

ty.l1 The stability of the overall incarceration rate between 1986 and 1990

involved an offset between the increasing rate of sentenced offenders and a

decreasing rate of pre-trial detainees. The Jatter is the result of the new Proce-

dure Act which limited use of pre-trial detention.12 In 1991, a further amnestyla

affected the incarceration rate hut it continued to grow after 1992 to become

one of the highest in Western Europe. In 1994, once more, an amnesty14 was

enacted and the incarceration rate decreased.

10 For more details about the new Portuguese legislation, see HOnerfeld, 1983; Figueiredo Dias, 1993.

11 Law no. 16/86, tune 11, 1986.

12 The articles about pre-trial detention came info force on February 7, 1987. Because of a dissolution

of the Portuguese parliament the rest of the law only came into force on January 1, 1988 instead of

tune 1, 1987 as scheduled; See Hiinerfeld, 1988, p. 1266; Prison Information Bulletin, no. 9, 1987,

p. 28; Figueiredo Dias, 1992, p. 461.

13 Law no. 23/91, July 4, 1991.

14 Law no. 15/94, May 11, 1994.
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Figure 7: Incarceration rate per 100,000 inhabitants in Portugal, 1983-1994
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The few countries15 taken into account here seem to demonstrate three things.

1 Western Europe incarceration rates are currently increasing, perhaps from a

far lower base level than in the United States, and much less rapidly, but

increasing.

2 Some of the European countries show clearly that prison overcrowding could

be controlled. Incarceration rates are therefore not destined to increase.

3 Amnesties, as well as the substitution of short terms of imprisonment seem

not to be effective measures for reducing prison populations in the long-

term. The effect of long prison terms on the corrections system is thus

much more important than the effect of short sentences (Pease and Samp-

son, 1977, p. 59; Fitzmaurice and Pease, 1982, p. 576; Young and Brown,

1993, pp. 17, 44; Ashworth, 1983, p. 335; Tournier, 1987, p. 548; Kuhn, 1994,

p. 102; Tournier, 1994, p. 98; Snacken and Beyens, 1994, pp. 88-89; Kuhn,

1996a, p. 9).

15 The choice of the countries was made primarily en the availability of the needed data and because

of the interest for the analysis.
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The United States of America

56

It is common knowledge that the US incarceration rate is one of the highest (if

not the highest) in the world. It is even higher than those in the former Soviet

Union or South Africa.16 But that was not true thirty years ago. The incarcera-

tion rate was much lower and relatively stable till the 1970s. The only exception

was an increase in the 1930s, which - as in Switzerland - was certainly due to

the Great Depression generated by the collapse of the U.S. stock market (the

Wall Street crash) in October 1929. But contrary to the Swiss experience, the

American figure obviously does not suggest that the contemporary criminal

justice system is less severe than previously.

About twenty years ago the US incarceration rate started to rise sharply (figure

8). The number of inmates in the nation's jails and prisons has more than

tripled between 1978 (452,790 inmates; see Flanagan and McLeod, 1983, table

6.15; Maguire et al, 1995, table 6.19) and 1994 (1,544,180 inmates; see Maguire

et al., 1995, table 6.12; Beck and Gilliard, 1995). According to the specialists

that increase will continue. Even though crime rates have tended to decrease

slightly (FBI, 1995, p. 7; McConnell Clark Foundation, 1995, pp. 18-19) prison

populations are not expected to decline during the next couple of years. The

rising incarceration rate appears to be an issue for which the numbers paint

a grim picture while viable solutions and alternatives remain elusive or un-

addressed. Indeed, the current trend among law makers towards tougher

sentencing and heightened law enforcement promises to exacerbate rather

than alleviate the conditions faced by corrections. If one applies the average

inmate growth rate - which was 7.4 per cent between 1984 and 1994 - to the

prison populations in the future, it would appear that the prison population

will reach 10 million in 2021, 20 million in 2030, 50 million in 2043, and that

one will not have to wait more than another 70 years to see half of the Ameri-

can population sitting in a cell.17 Joking aside, this projection shows the poor

health of the American criminal justice system.

A more realistic way to make such a projection is to do a survey among the

States. A 1995 survey showed that the number of inmates in state and federal

16 Sec table 1; Mauer, 1991, p. 5; Mauer, 1992, p. 4; Adler et al., 1996, p. 285. According to Mauer,

1994, p. 1, 'Russia has now surpassed the United States to become the world leader in its race of

incarceration, with 558 citizens per 100,000 population in its prison system (...) The U.S. rate of

incarceration is 519 per 100,000, second in the world'. But that Russian race has been overtaken by

the US in 1994 with its 574 inmates per 100,000 population (Maguire et al., 1995, table 6.12; Beck

and Gilliard, 1995).

17 This calculation takes into account that the annual population growth in the US is 0.8 per cent

(population doubling time: 87 years); see Broderbund, 1993. If one would consider a stable popula-

tion, half of ir would already be incarcerated in 2056.
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Figure 8: Incarceration rate per 100,000 inhabitants in the United States of America,

1925-1994
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institutions (the jails are not taken into account) will rise by over 200,000, or

about 20 per cent, by 1998. By 2002 the number of prison inmates is even

expected to exceed 1.4 million, a 33 per cent increase over 1994 levels (Wees,

1996, p. 1). Individual jurisdictions are looking at even more dramatic increases

at local level. California expects an increase of 86 per cent over the next six

years, Oregon expects a 102 per cent increase, Kentucky a 109 per cent increase

over the same period, and Mississippi expects an increase of 157 per cent over

the current levels within the period. The problem for analysts, however, is

knowing how the race of growth will be affected by recent or future state and

federal legislation generally aimed at increasing the amount of actual time

served, often referred to as 'truth in sentencing', as well as such widely adopted

measures as parole abolishment coupled with increased law enforcement. That

explains why projections are periodically corrected upwards.18

18 See for example Wees, 1996, p. 11, who shows that the projections for 1998 and 2000 increase

between the 1995 and the 1996 surveys.
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Table 2: Incarceration rates across the United States, 1993 (state and federal institu-

tions as well as jails) Alaska, Connecticut, Delaware, Hawaii, Rhode Island,

and Vermont are excluded because their jail incarceration rates are missing

state incarcera- state incarcera-

tion rate tion rate

state incarcera-

tion rate

Louisiana 899 New York 518 Washington 337

Georgia 715 New Jersey 493 Wisconsin 322

Texas 692 Ohio 470 South Dakota 303

Nevada 649 Kentucky 454 Oregon 291

South Carolina 645 Arkansas 444 Massachusetts 285

Florida 634 Colorado 439 Montana 263

Oklahoma 633 North Carolina 434 Nebraska 258

Arizona 614 Illinois 418 New Hampshire 257

Alabama 600 Missouri 404 Utah 254

California 590 Indiana 395 lowa 231

Maryland 571 New Mexico 395 West Virginia 195

Virginia 571 Pennsylvania 376 Maine 173

Michigan 546 Idaho 369 Minnesota 173
Mississippi 545 Wyoming 343 North Dakota 127
Tennessee 532 Kansas 337

Source: Sourcebook of Criminal Justice Statistics 1994, tables 6.13 and 6.20

As between European countries, the incarceration rates vary between American

states. At the end of June 1995 California and Texas together accounted for

more than one in five inmates in the country (Proband, 1995b, p. 4). The incar-

ceration rates of state and federal prisoners sentenced to terms longer than one

year reached a record 659 per 100,000 population in Texas, 573 in Louisiana,

536 in Oklahoma, and 510 in South Carolina.19 Table 2 shows that the South-

West states seem to be much more punitive than the North-East ones. But one

has to be careful of making comparisons between states because some of them

have already abandoned the fight to find more space within the walls of their

institutions and have begun to transfer prisoners to other states.

In the United States it is common to talk about what things cost. Although I

hate introducing money considerations into criminal justice - which should be

linked much more to moral and human considerations - the cited amounts are

worth mentioning: $ 26.8 billions20 annually (in other words: about $ 105 per

19 The June 1995 US average incarceration race of state and federal prisoners sentenced to terms

longer than on year was 403 per 100,000.

20 According to Mauer, 1994, p. 2. For a state by state corrections colts, see Proband, 1995a, p. 1;

Camp and Camp, 1995, p. 48. For an estimation of the French costs of crime, see Godefroy and

Laffargue, 1995.
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man, woman, and child in the United States, each year) are spent on incarcera-

tion alone. Those numbers do not take into account the $ 450 billions ($ 1,800

per inhabitant per year) of victimization costs calculated by the National Insti-

tute of Justice (1996). If one adds about $ 15 billions for parole and probation

systems21 ($ 60 per citizen), it certainly represents the world highest 'crime tax'!

These few comments about the United States seem to show three things.

1 The US incarceration rate is much higher and is increasing much faster than

the European ones.

2 If a realistic and objective person looks at what has happened in the recent

past with American corrections and at the projections for the future, his/

her conclusion will surely be that there is no other alternative than an

immidiate and radical change in the criminal justice system.

3 It seems that some states are less affected by high incarceration rates than

others. The differences between states are enormous and can reach a one

to six ratio.

What makes the United States so different?

Increases in crime are often invoked to explain increasing prison populations.

Therefore, if one asks the American public why their incarceration rate is about

six times as high as the European one, the average person's answer will be: 'we

have many more violent crimes than in Europe'. As a matter of fact, it would

appear logical in many respects to assume that a high rate of incarceration is a

direct response to high crime rates. In recent year, though, many criminologists

have concluded that imprisonment rates are to a great degree a function of

criminal justice and social policies that either encourage or discourage the use

of incarceration. Authors of a survey which looked at whether incarceration

rates in six industrialised nations could be explained by national crime rates

concluded that 'only a small measure of the differences in prison populations

between one jurisdiction and another or the changes in prison populations

within particular jurisdictions seem to be related to crime rates'.22 Further,

the 1989 and 1992 international crime surveys (Van Dijk and Mayhew, 1992;

Mayhew and Van Dijk, 1995) documented that rates of property crimes and

some assaultive crimes in the US are not significantly different from those in

many comparable nations. The assumption that crime rates are substantially

21 According to the April 22, 1996 Internet edition of the newspaper USA Today (Nation page), the

total colts of crime (without police and court costs) are $ 500 billion ($ 500,000,000,000)!

22 See Young and Brown, 1993, p. 33. The study covered England and Wales, West Germany, France,

New Zealand, the Netherlands, and Sweden. In the same sense, see for example Morris, 1991,

p. 343; Killias, 1991, p. 66.
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higher in the US than in other industrialized nations is not true for most

offences. The data on crime victimization overall, therefore, do not provide an

explanation for the high incarceration rate in the United States. Even if the

violent crimes (and particularly the homicides) show a sharper distinction

between the US and most industrialized nations - in large part due to the role

of firearms in US crime rates (e.g. Killias, 1990; 1993) - and if it remains thus

possible that crime accounts for part of the difference in rates of incarceration,

the magnitude of that difference between the US and other nations is so great

that crime rates can clearly not be the primary factor behind the disparity

(Mauer, 1994, p. 10). Another way to explore this issue is to investigate whether

the sentencing policies are harsher in the US than in other nations. Independ-

ent of crime rates, an increasing incarceration rate can result from increasing

numbers of persons receiving confinement sentences or from longer sentences

being imposed. In this respect, societies differ from each other and are in con-

stant evolution. Severity of sanctions and the number of convicted persons

thus vary through time and space.23 Given that it is well known that the prison

population problem has less to do with the number of people who are received

into custody than with the sentence length given to those received (Pease and

Sampson, 1977, p. 59; Fitzmaurice and Pease, 1982, p. 576; Ashworth, 1983,

p. 335; Tournier, 1987, p. 548; Young and Brown, 1993, pp. 17, 44; Kuhn, 1994,

p. 102; Tournier, 1994, p. 98; Snacken and Beyens, 1994, pp. 88-89; Kuhn, 1996a,

p. 9), the punitiveness of a criminal justice system has to be measured in terms

of time and not in terms of people.

In the United States, 22.6 per cent of January 1, 1995 inmates were serving a

sentence of twenty years or more,24 the average length of sentence for inmates

admitted in 1993 was 75.6 months (6 years and 4 months) and the average

length of time served by inmates released in 1993 was 26.0 months (2 years and

2 months).25 At the same time in Europe, the average length of imprisonment

was between 11.4 months in Portugal and 1.1 month in Denmark (Council of

Europe, 1994). Furthermore, the number of persons sentenced to an unsus-

pended prison term per 100 convicted is much higher in the US than in the

European countries (Killias et al., 1995, p. 13, table 1).

23 Blumstein and Cohen's (1973) and Blumstein et al.'s (1977) theory is in opposition to this dynamic

model. From an analysis of incarceration rates in the US (between 1930 and 1970), in Canada

(between 1880 and 1959) and in Norway (between 1880 and 1964), they postulate that punitiveness

varies around a relatively stable average and only in a very limited way. On the empirical level,

though, this theory seems not to be convincing; on this matter, see Killias, 1991, p. 369.

24 In addition to this rate 2,966 inmates were sentenced to death; see Camp and Camp, 1995, p. 18.

25 Camp and Camp, 1994, p. 16. The average length of sentence for inmates admitted in 1994 was 75.9

months and the average length of time served by inmates released in 1994 was 27.0 months; see

Camp and Camp, 1995, p. 16.
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There is no doubt that the American criminal justice system is much more

punitive than the European systems. Even allowing for differences in crime

rates, American sentencing severity (use of prison as a sentence and length of

prison sentences) is much higher in the US than in Europe.26 But why has the

prison population sharply increased since the 1970s in the United States and

lead to such a difference between American and European incarceration rates?

In the late 1960s, Americans felt confident about their criminal justice system.

An efficient system was in the making and there was enthusiasm about resocia-

lizing criminals. But a number of things went wrong as the 1970s began. Police

corruption was demonstrated (Knapp, 1972), misconduct was shown to exist

in the highest circles of law enforcement (CIA and FBI included) (Adler et al.,

1996, p. 14), and in June 1972, the offices of the Democratic National Commit-

tee at the Watergate Complex in Washington DC were burglarized, and it turned

out that the highest person in the United States (i.e. President Nixon) had

ordered the burglary. That strongly affected the level of confidence in the

American authorities and opened the door to new policies.

At the same time, the dramatic rise in crime rates at the end of the 1960s led

some people to point to rehabilitation (i.e. reformation of an offender through

a correctional intervention) as a failed policy that treated offenders too lenient-

ly and did nothing to deter them. A couple of researchers (Lipton et al., 1975)

analyzed 231 studies conducted between 1945 and 1967 and aimed to evaluate

the treatment of criminal and juvenile offenders. Their goal was to create a

knowledge base on the effectiveness of correctional treatment. They showed

that there was no convincing evidence that rehabilitation programmes have

any impact on recidivism, institutional adjustment, vocational adjustment,

educational achievement, drug and alcohol (re-)addiction, personality and

attitude change, and community adjustment. Such a lack of evidence, however,

does not mean that anyone has proved that rehabilitation does not work, hut

only that nobody proved that it does work. There is always the chance that

methods not yet tested will show a beneficial effect. In an article entitled 'What

Works?', Martinson (one of the mentioned researchers) nevertheless concluded

that'With a few and isolated exceptions, the rehabilitative efforts that have

been reported so far have had no appreciable effect on recidivism' (Martinson,

1974, p. 25).27 In short, the answer to the question 'what works?' was 'nothing'

26 See also the study done by Frase, 1990, pp. 648-658.

27 To be correct, it has to be said that initially Martinson was not against rehabilitation, but against

the fact that treatment systems are based on indefinite sentences and end up removing more and

more offenders from society for Jonger and longer periods of time. His idea was that prison pro-

duces the paradoxical result of increasing recidivism by removing the offender from society,

however tenderly he was treated. See Martinson, 1972.
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and the 'nothing works' idea was born! Such findings had a resounding effect

on practice and theory. They 'may have influenced more public pronounce-

ments on correctional policy than any other writing in this century' (Glaser,

1976, p. 179). Even though many authors who subsequently scrutinized Martin-

son's evaluations found them methodologically flawed,28 and though Martin-

son himself later confirmed that some programmes have had some success in

curbing recidivism (Martinson, 1979), it was too late. As a result of that devas-

tating analysis of rehabilitation, the treatment philosophy was discredited,

programs were abandoned, and the vacuum in corrections was filled by more

punitive approaches. A new sentencing philosophy took over: Von Hirsch's

'just deserts'. That contemporary version of classical criminology - called neo-

classical criminology - which emphasizes deterrence and retribution with

reduced emphasis on rehabilitation became very popular (e.g. Martin et al.,

1990, p. 18). Determinate sentencing (strategy which mandates a specified and

fixed amount of time to be served for every offence category) schemes were

built upon notions of classical thought (Schmalleger, 1996, p. 143).29

In its modern guise, this type of classical thinking has taken the form of a 'just

deserts' model of criminal sentencing, with a particular emphasis on both

deterrence and retribution as the twin goals of criminal punishment. 'Just

deserts' refers to the notion that criminal offenders deserve the punishment

they receive at the hand of the law, and that any punishment which is imposed

should be appropriate to the type and gravity of crime committed. 'lust deserts'

theorists feel strongly that defendants should be sentenced on the basis of the

crime they have committed, rather than their social background. They are not

insensitive to the value of education, but think that a defendant's ability to be

(re-)educated should not influence the sentencing decision. They allo dismiss

rehabilitation on the basis of its irrelevance to the nature of the crime that was

committed and the culpability of the offender at the time of the crime. In short,

the severity of the sentence should depend on what the defendant did rather

than on what the sentencer expects he will do if treated in a certain fashion

(Von Hirsch, 1976; Singer, 1979).

Such an approach may - to some extent - have been successful in minimizing

disparities in sentences and in curbing judicial arbitrariness, but 'Justice is not

28 See for example Palmer, 1975; Klockars, 1975; Palmer, 1978; Cousineau and Plecas, 1982, p. 307,

for whom some studies discussed by Lipton et al., 1975 are'appallingly low-quality research'.

Gendreau and Ross, 1987, p. 395, reviewed the offender rehabilitation literature for the period

1981-1987 and concluded that 'ir is downright ridiculous to say "nothing works"'. In the same

sense, see Garrett, 1984 and 1985; Lipsey, 1992.

29 Three ideas extend well beyond the calculus of determinate sentencing: (1) criminal behaviour is

the result of free choice; (2) criminal behaviour is rewarding and crime holds a number of attrac-

tions; and (3) criminal punishment is necessary for deterrence.
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simply equality of punishments. To the contrary, a system which creates a ve-

neer of equality of sanctions as a means for protecting a social structure based

on inequality is a mockery of justice' (Clear, 1978, p. 44), especially as harsher

penalties would never have occurred without the 'just deserts' approach. The

latter can undeniably be blamed for prison overcrowding. In theory there

should have been stringent limitations on incarceration as punishment, but

reflected in the mirror of public opinion, the arguments of the just deserts'

theorists have been transformed into calls for punitive, repressive reforms. The

just desert' theory thus widely opened the door for determinate sentencing

structures, for abolition of release on parole,30 for mandatory minimum sen-

tences,31 and for sharper policies - named 'truth in sentencing', 'get tough', etce-

tera - which result in an increase in the use and length of prison sentences.32 It

also gave a new life to other old ideas like 'incapacitation'33 or'three strikes and

you're out'34 (or even 'two strikes and you're in for life'35) which refer exclusive-

ly to physically preventing the offender from committing crimes by removing

him from general society and do not include any additional considerations, like

deterrence or rehabilitation.

Whether or not such practices increase public safety is open to debate. But few

would deny that once implemented they had - and will still have in the future -

a profound effect on inmate populations as more offenders remain inside

longer.

Conclusions

If in fact sentence length is a key variable in understanding relative rates of

incarceration, then the question is why different nations impose varying

30 According to Normandeau, 1995, p. 359, fifteen American states abolished parole between 1976

and 1995.

31 All 50 States have established mandatory sentencing laws; see McConnell Clark Foundation, 1995,

p. 19.

32 In the same sense, see Normandeau, 1995, p. 358.

33 Some authors also talk about'warehousing' or about'Lock'em up and throw away the key' policy.

About incapacitation's revival, see Wolfgang et al., 1972; Wilson, 1975; Van den Haag, 1975;

Shinnar and Shinnar, 1975. About critical research, see Van Dine et al., 1979; Cohen, 1983; Von

Hirsch, 1988; Kerner, 1989; Villé, 1991.

34 'Three strikes and you're out' laws are based on the concept of selective incapacitation targeting of

high risk, repeat offenders. By the end of 1994, 14 States and the Federal Government had adopted

lome form of'three strikes and you're out' law; see McConnell Clark Foundation, 1995, p. 20. In

1883, Von Liszt had already proposed to definitely lock up the criminals who were condemned for

the third time. 'Three strikes and you're out' is also one of the basic baseball rules.

35 See for example Georgia's law, which requires that persons convicted for a second violent crime

are sentenced to life prison without parole; see Schmalleger, 1996, p. 465.
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degrees of sentence length on offenders. It would be nice to be able to say that

the responsible people for the American situation are Nixon (who failed to

control his staff), Martinson (who was not able to explain his work) and Von

Hirsch (who was not able to control the development of his 'fust deserts'

theory). It would also be great if one could say that Europe has neither a Nixon,

nor a Martinson, nor a Von Hirsch36 and, therefore, that it is not possible that

the European prison populations will resemble those of the US in the future.

But reality is not that simple!

First, one could argue that Martinson's and Von Hirsch's ideas were not explan-

atory factors for the developments in the United States, but the results of social

changes. Both of them were certainly influenced by the 1960s and the early

1970s. At that time there was no trend to increase the severity of sanctions.

Initially Martinson was not against rehabilitation, but against the fact that

treatment systems were based on indefinite sentences and ended up removing

more and more offenders from society for Jonger and longer periods of time.

His idea was that prison produces the paradoxical result of increasing

recidivism by removing the offender from society, however tenderly he was

treated (Martinson, 1972). And according to Von Hirsch's 'just deserts' theory,

there should have been stringent limitations on incarceration as punishment

and on the length of sentences (Von Hirsch, 1976, pp. 113-114). However, as

their ideas were transformed into calls for punitive reforms, they failed to

defend them strongly enough. They were not able to control the development

of their approaches.

Second, none of the three is directly responsible for legislative, judicial or pros-

ecutorial changes which occurred between the 1970s and today and which have

resulted in an increase in the use and length of prison sentences. And third,

according to Young and Brown (1993, pp. 39-45), the view that variations in pris-

on populations are explicable in terms of criminal justice policies is 'simplistic

and largely unhelpful'. They argue that policies adopted to reduce the prison

population often did not have the intended effect (that was for example the

case for the abolition of short-term imprisonment), and that the pressures

within the criminal justice system itself or within the wider socio-economic

and political structure are much more important in the explanation of prison

trends. According to them, the attitudes toward punishment are driven by a

range of cultural factors that are deeply rooted in a society's history, values,

and socio-economic structure. The greater the differentials in terms of income

and other rewards and the greater the gaps between rich and poor in society,

the neore extreme the scale of punishment will be. 'Ultimately, effecting very

36 Which is no langer true; Andrew von Hirsch is now teaching in Cambridge, Great Britain.
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substantial shifts in the use of imprisonment (...) involves changing a range of

socio-cultural attitudes and values that go well beyond the technical penolo-

gical agenda'.
This point of view is very interesting. It is effectively true that attitudes towards

punishment are related to the cultural background. Anglo-Saxon cultures seem

to be more repressive than other cultures (Kuhn, 1993a, p. 90; 1993b, p. 287).

But by saying that deep social changes are the only way to work towards a gen-

eral evolution of attitudes and, thus, to diminish prison populations means

that one would have to change public opinion37 first and that the criminal

justice system would then follow. But the existing correlation between public

opinion and severity of sanctions could also be reversed. In other words, the

severity of sanctions may influence public opinion; the latter may adapt itself

to the delivered sanctions (Killias, 1991, p. 384; 1995, p. 426; Kuhn, 1995a, p.

446). That's why 1 think one can really shorten the prison terms (and change

public opinion) through changes in criminal justice policies (e.g. Blumstein,

1988; Joyce, 1992).

Thus, if the goal is to reduce the incarceration rate, means must be found to

reduce long-term imprisonment. That could be tried by an extension of parole

release and the introduction of partly-suspended sentences (as in Austria); it

could also be done by a change in attitudes and punitiveness of judges (as in

Germany); or it could be done by a general reduction in the terms of

imprisonment imposed. Sentences would become shorter and would weigh

less on prison populations, which would consequently be reduced.38

The differences between Europe and the United States are largely'ideological.

The Americans tend to accept the proposition that human beings are possessed

of free will and are capable of making rational choices. They are generally

receptive to the idea that people succeed or fail as a result of their own

initiative. That 'conservative' ideology views crime as the result of the

behaviour of individuals who freely elect to commit crimes, and who can

therefore be held accountable for their behaviour. In this light, punishment

ought to be designed to increase the 'costs' of crime to such an extent that

rationally acting individuals will no longer have incentives to commit crimes.

In Europe one views human behaviour as more than just a function of free will.

37 In the United States (1993), 61 per cent of the respondents of a survey were in favour of punish-

ment rather than rehabilitation of offenders, 86 per cent were in favour of a 'three strikes and

you're out' law, 61 per cent were in favour of incapacitation, 73 per cent would approve of building

more prisons so that Jonger sentences could be given to criminals, and for 85 per cent of them

even if that meant an increase in taxes (Maguire et al., 1995, tables 2-44 to 2-49). But it bas also

been shown that when the public is made aware of the possible range of punishments, its attitude

toward punishment decreases (McConnell Clark Foundation, 1995, p. 43).

38 See also Kuhn, 1994, p. 104.
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Human behaviour is influenced by social circumstances such as education,

peer relationships, and many other variables. All those influences are seen as

important factors in the progression of events that leads one into crime.

Viewing crime as a product of social, as well as individual, circumstances

inclines adherents of that 'liberal' ideology to accept more readily responses to

crime that include rehabilitative measures. That interest in rehabilitation

reflects the moral understanding that if individuals cannot be held solely

responsible for what they become and what they do, society has an obligation

to try to correct the influences or the conditions which may have led an

individual into crime.39

In fact, the biggest difference between the United States and Europe, is that an

American offender can actually be sent to prison for his whole life, whereas in

Europe the life sentence without parole is unknown. The European criminal

justice systems gives a chance to almost everyone. Every inmate is supposed to

be released one day. Europe thus cannot afford to abandon the ideas of

rehabilitation and institutional treatment. The introduction of a real life

sentence (like in France for some sexual offenders) is therefore very dangerous.
It is the first step in an incapacitative system and will probably lead to a general

increase in the terms of imprisonment imposed. The public will know it exists

and ask real life sentences for other types of offenders. Europe has to withstand

the American 'example'! However, European criminal justice has gone its own

way and even if some retributive temptations exist (especially in Great Britain;

Morgan, 1994), ir is improbable that it will become like the US in the future. The

latter has given them a too bad example of what a failure can look like.

In other words, because of their systems Europeans have to be utilitarians,

whereas the American system allows one to be retributivist. Let us hope that

the European utilitarianism will not only survive in Europe, hut also come to

life again in the United States. It is not only a unique way to reduce the

incarceration rates, it is also the only way to have a fair and just criminal justice

system.
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The American Experiment

Crime reduction through prison growth

Kevin R. Reitz'

For twenty-five years the United States has been conducting a massive social

experiment in the costs and benefits of prison expansion. From both American

and European perspectives, it is useful to step back from the past quarter cen-

tury of history to assess what can be learned from it. For policy makers in the

United States, such reflection is necessary for rational decision making as to

whether the carceral expansion should be continued. For other countries, that

have not travelled as far down the path of prison building, it is useful to ask

whether the American model should be emulated or avoided.

One pivotal question is the extent to which crime rates have been affected by

US prison growth. There are certain to be crime savings from the large-scale

confinement of known offenders, through the impact of incapacitation alone.

Moreover, it is reasonably clear that enlargement of a prison system will bring

increased incapacitative benefits - although the quantum of incremental gains

may not satisfy all observers. In addition, but at a lower level of confidence, it

is possible that expanding prison systems can prevent some number of crimes

through marginal general deterrence. (This assumes there are criminals who

are not deterred by a prison system of a certain size, but who become deterred

when the system expands.) The chief aim of this article is to present highlights

of the knowledge base that has accumulated concerning the crime-reductive

effects of US prison growth, with closest focus on incapacitation research. In

addition, the article will offer reflections on the policy implications of the data,

in America and in Europe.

1 Kevin Reitz teaches law at the University of Colorado at Boulder, Campus Box 401, Boulder,

Colorado 80309-0401, USA. From 1989 to 1994 he served as co-reporter to the American Bar

Association, Criminallustice Standards, Sentencing (3rd ed. 1994).
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The American investment in imprisonment

75

Late in 1994 the US Justice Department announced that, after a long and accel-

erating climb, American prison populations had shot past the one million mark

(Holmes, 1994). Reactions to the news varied, usually along political Tines. For

some the event had Orwellian overtones, proving by numbers alone that the

criminal justice system had assumed grotesque dimensions (Wolfgang, 1995).

For those of a more conservative bent, the one million count held little particu-

lar significance. It simply represented a point along the way to the still-much-

larger prison system that (as they see it) the country truly needs (McNulty,

1994).

Differences like these are not easy to resolve. What is clear, however, is that the

scale of America's prison enterprise is an issue of increasing public importance.

Both in terms of fiscal impact and its effect on human lives, the corrections sys-

tem has never had a higher profile. Looking to dollars alone, it costs upwards of

$ 20,000 to incarcerate one person for one year. That assumes an empty prison

bed already exists. If new construction is needed, the capital cost for one new

bed space is about $50,000 before operating expenditures kick in (Camp and

Camp, 1991). As of 1994 the US was adding 1,600 additional prisoners per week

(US Department of Justice, 1995). It is small wonder that corrections budgets

have been the (astest growing area of state expenditures (Proband, 1995).

Opinion polls show that most Americans believe their criminal justice system

is 'too soft' on crime, and large majorities (in the order of 80 to 85 per cent)

have thought so for more than twenty years (US Department of Justice, 1995b,

pp. 174-175; Zimring and Hawkins, 1991, pp. 128-129). Recent US history, how-

ever, is to the contrary. Indeed, the nation is in the midst of the greatest long-

term experiment in increased severity of punishment it has ever undertaken.

Beginning in the early 1970s, the US prisons have been growing at a rapid and

ever-faster pace, with no sign of slowing over a full quarter century. There were

196,429 prison inmates in 1970, 315,974 in 1980, 775,124 in 1990, and more

than a million today. This quintupling of prisoners looks only slightly less

dramatic when general population growth is taken into account. America's per

capita imprisonment rate all hut quadrupled in the same period (American Bar

Association, 1994, p. xxxvi; US Department of Justice, 1995a). Putting prisons

and jails together, the total US incarceration rate in 1995 was 654 per 100,000

general population (Tonry, 1996), a very large number by European standards

(Mauer, 1994).

There is little reason to think America's twenty-five year prison-building trend

is over. In the last two years, a three-strikes-you're-out movement crossed the

country, federal crime legislation dedicated billions of dollars to new prisons

for state inmates, numerous state legislatures passed or considered laws to
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increase prison terms and abolish parole, and nearly every candidate for public

office ran on the platform that 'much more' needs to be done (Reitz, 1996).

There are, in short, few signs of a shifting pendulum swing away from America's

reliance upon confinement sanctions.

What accounts for these trends? Sustained growth in prison size might be easily

understandable in the face of continuing upward cycles of crime. According to

our best information, however, US crime rates, including violent crime, have

not been on the rise. Since 1973, when the Justice Department began a national

survey of crime victims, levels of violence have been stable or in slight decline.

Non-violent offences have fallen off by more than 30 per cent over the same

period (US Department of Justice, 1994a). Reported crime statistics since 1970,

which do not purport to measure actual crime rates, show ups and downs

during the period of prolonged and unvarying prison expansion (Zimring and

Hawkins, 1991).

This is not to suggest that the country has no serious crime problem. US rates

of violence, especially serious violence, are higher than in other developed

democracies (Lynch, 1995). Also, the demographics of violence show an acute

problem in some inner city areas, and expanding numbers of juvenile violent

and gun-related offences (Wilson, 1995). Concern about law and order is surely

justified, but the available information should counsel important modulations

of public belief. While the US has a crime problem deserving of serious atten-

tion, it is not a 'crisis' in the sense of things going suddenly and quickly to heil.

Rather, the country is facing a social disorder of great persistence. Short-term

thinking, and blustering responses, are unlikely to yield solutions.

America's multi-decade experiment in incarceration growth provides a unique

opportunity for calm reflection. Seldom has a criminal justice policy been

pursued with such exertion, over such a sustained amount of time. Regardless

of what one thinks of the enterprise, it has produced a vast reservoir of data.

At the close of the twentieth century, the US might be seen worldwide as the

principal testing ground of the thesis that crime rates can be reduced by large

investments in prisons.

The case for incapacitation-oriented prison growth

There are of course many possible contributors to patterns of prison use, and

only a subset of these are the announced objectives of the justice system

(Rusche and Kirchheimer, 1939; Zimring and Hawkins, 1991). In recent years

the United States debate has often centred on the policy of incapacitation as an

explanation of, or justification for, American expansionist practices (Zimring

and Hawkins, 1995). European interest in incapacitation policy likewise has

been growing (Junger-Tas, 1995). Useful reflections upon the American
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experience can address a variety of questions, including the following.

1 To what extent, over the past twenty-five years, has an incapacitative ratio-

nale been an important cause of US prison growth?

2 During that period have US jurisdictions witnessed reductions in crime that,

in retrospect, can be credited to their large investments in imprisonment?

(Note that this question can be investigated even if one does not believe

that US prison growth has been motivated by an incapacitation agenda.)

3 Does the American track record since 1970 recommend incapacitation-

oriented prison growth as a forward-looking carceral policy - in the US or

elsewhere?

Of these three questions, only the second can be addressed with a modicum of

confidence. Historical and sociological causation are imponderables beyond

the reach of this article (cf. Garland, 1990; Zimring and Hawkins, 1991). Future

policy judgments, discussed at the end of the article, turn on subjective assess-

ments of competing values that often yield 'preferences' rather than 'answers'.

Between such thorny uncertainties, however, an empirical consensus has been

building concerning the measurable crime-reduction benefits that are associ-

ated with upswings in the use of incarceration.

Incapacitation studies

Through the restraint of large numbers of convicted offenders ir is indisputable

that some future crime will be averted through the mechanism of incapacita-

tion and, perhaps, the more speculative effects of marginal deterrence. The

important subsidiary questions, however, go to the degree of such effects. Ir has

become increasingly clear that Americas experiment in massive incarceration

has produced crime reductions that are real hut small, that most of the avoided

crimes have been non-violent rather than violent in nature, and that achievable

reductions in serious offending tend to shrink as the prison enterprise grows
larger.

Taking the us national numbers for the past quarter century at face value, there

has been a disappointing lack of connection between imprisonment and crime

rates. Violent crime, as measured by victims' surveys, has been flat or in slight

decline since the early 1970s. Property crime has fallen off about 30 per cent

(US Department of Justice, 1994a). Giving credit where superficially due, it

might be said that America's fourfold increase in per capita incarceration has

proven a workable, albeit expensive, means of bringing down rates of non-

violent offending. On the same view, however, violent crime has proven stub-

bornly resistant to confinement policy for twenty-five years.

Such incapacitation-sceptical arguments are not air tight. They are vulnerable

to the claim that, hut for the nation's huge investment in prisons, the US would
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have seen increases in rates of offending. Demographically, for example, the

number of young males in their crime prone years grew during the 1970s, but

crime rates did not show a proportionate bulge (Zimring and Hawkins, 1991,

p. 131). Perhaps a crisis was averted through prison construction (Wilson,

1995). If we posit (arbitrarily but not ludicrously) that crime rates overall might

have risen five per cent from the 1970s to the 1990s without the intervention of

incarceration growth, the historical image of US prison expansion changes for

the better. One does not have to be a law-and-order ideologue to think that a

five per cent savings in the current numbers of violent offences (approximately

330,000 episodes avoided per year) and thirty-five per cent in non-violent

offences (9.5 million episodes avoided) are benefits to be treasured (US Depart-

ment of Justice, 1994a). And who can say that crime rates would not have in-

creased by ten per cent instead of five? There is no way to be certain that base-

line rates of offending would not have shifted in the absence of the nation's

enormous prison expansion.

The research community has been at work to limit the domain of good faith

disagreement about such matters. Zimring and Hawkins, in their compendious

Incapacitation: Penal Confinement and the Restraint of Crime (1995), survey

and critique nearly all of the relevant literature. They add an important study of

their own based on California's confinement/crime record during the 1980s,

when the state led all other US jurisdictions in prison building. They begin their

California study with four educated guesses of 'expected' crime rates the state

might have experienced if it had maintained its 1980 incarceration levels

throughout the decade. Two of the Tour models are 'trend adjusted' - or deflect-

ed year-by-year - to incorporate the variations in crime reported by four states

with low-prison-growth records through the 1980s. The idea here is that the

crime experience of other states that built few prison cells can be used as a

proxy for what might have happened in California if it similarly had chosen not

to emphasize new incarceration.

Once tabulated, the results of Incapacitation's California study are supportive

of a 'restraint-sceptical' view. Under one formula that averages all four crime-

projection models, the authors report approximately a fifteen per cent reduc-

tion in California's total crime rates owing to the state's threefold increase in

rates of confinement from 1981 to 1991. This estimate translates into a savings

of 3.5 crimes for every person-year of incarceration added by the state over the

decade. Breaking these results down crime-by-crime, however, the authors note

that almost all of the crime avoidance registered for non-violent offences. Of

the 3.5 crimes saved per confinement year, 3.29 (or 90 per cent) were burglaries

and lárcenies. Violent incidents, highest in public concern, were avoided in

much smaller numbers. For example, each added person-year of incarceration
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was associated with a reduction of only.007 homicides and.055 rapes (pp.

117-119).

Can these numbers be close to right? The findings reported by Zimring and

Hawkins do not look outlandish when matched against information from other

sources. They are roughly consistent with the large national trends over twenty-

five years, noted above, suggesting that massive increases in prison scale can

bring about noticeable hut unspectacular changes in the amount of property

crime, hut can do less about violent crime. The California study is also in the

same ball-park as a number of independent incapacitation studies, some using

very different methodologies.

For example, Gottfredson and Gottfredson (1994) tracked the subsequent cri-

minal careers of 6,000 offenders who were released from the California prison

system in 1962. Over the ensuing 26 years, the 'Class of '62' were subject to

nearly 10,000 arrests for serious offences, including 184 homicides, 144 rapes,

2,084 thefts, and 1,193 robberies (p. 468). All of these crimes in theory could

have been avoided if the inmates had remained in prison through the relevant

period - at a total cast of 156,000 person-years of incarceration. It must quickly

be noted that the Gottfredson study is surely a material undercount of offences

actually preventable through confinement. For one thing, arrests follow only

a fraction of crimes, so the study population must have committed more

offences than the Gottfredsons were able to count. For another, some of the

'Class of'62' were returned to prison or jail during portions of the follow-up

period and, in such times, were foreclosed from adding to the tally of measur-

able offences. Even allowing for serious underestimation, however, the study's

results are strikingly diminutive. We would have to assume an extremely low

risk of arrest per offence to bridge the gap between the Gottfredsons' findings

and Zimring and Hawkins' estimates. Still more muscular adjustments would

be necessary to suggest that the Zimring and Hawkins estimate is unduly pessi-

mistic.

These reports from California, of discernible but disappointing incapacitation

benefits, are reinforced by research at the national level. In the last ten years,

two prestigious panels of the National Academy of Sciences have undertaken

analyses of America's crime and punishment practices. In 1986, Blumstein et al.

estimated that the 'near doubling' of inmate populations between 1973 and

1982 had reduced robbery and burglary rates about 9 per cent from what they

would have been in the absence of such prison growth (p. 124, table 5-1). The

panel's report projected that, moving forward into the 1980s, reductions in

reported crime 'would require at least 10 to 20 percent increases in inmate

populations for each 1 percent reduction in crime' (p. 128).

Working under the aegis of the next National Academy panel, Cohen and

Canelo-Cacho (1994) reviewed the incapacitative impact on violent crime rates



European Journal en Criminal Policy and Research vol. 4-3 80

of US prison expansion from 1975 to 1989. Due to a powerful effect of diminish-

ing marginal returns, they estimated that the relatively low American incarcera-

tion rates of 1975 effectively were preventing 32.9 per cent of potential violent

episodes through incapacitation; the tripling of inmate populations in the next

14 years improved such estimated violent-crime-avoidance to 41.9 per cent

(p. 356). The panel's final report was 'frustrated' to conclude that existing know-

ledge does not provide 'a strong theoretical base on which to build prevention

and intervention programs' aimed at violent crime (Reiss and Roth, 1993, p. 21).

The above studies, premised on observed US experience, must be paired with

research concerning hypothetical 'selective' incapacitation programmes (not

yet tried in the US) that would seek improved levels of crime avoidance through

the targeted imprisonment of'high-rate' or'dangerous' offenders. When first

performed in the 1970s, this type of research produced highly optimistic pro-

jections (Wilson, 1975). The best-known work of this kind was Greenwood and

Abrahamse (1982), who unleashed the provocative claim that, through the

selective incapacitation of predicted high-rate robbers, California could bring

about a fifteen per cent reduction in robberies and, at the same time, a five per

cent reduction in the number of incarcerated robbers. Through the 1980s, how-

ever, a modified consensus began to emerge that the case had been overstated,

that high-rate offenders were unexpectedly difficult to identify, and that great

investments in imprisonment would be necessary to realize disappointingly

small incapacitation effects (Blumstein et al., 1986). In a memorable instance of

researcher responsibility, Greenwood retracted the policy recommendations he

had offered in his earlier study (Greenwood and Turner, 1987, p. 48). This is not

to say that selective incapacitation is a dead letter, hut only that such program-

mes offer slender, not momentous, improvements over practices of collective

confinement (Blumstein et al., 1986; Spelman, 1994; Zimring and Hawkins,

1995). The initial hope for a consequential triumph has faded. Even one-time

selective incapacitation enthusiast James Q. Wilson has come to the view that

'[v] ery large increases in the prison population can produce only modest

reductions in crime rates' (Wilson, 1994).

Interpreting the data

The disappointing and counter-intuitive results that characterize incapacita-

tion research wilt have limited resonance in the worlds of public policy and

public opinion unless they can be explained in sensible ways. Ir is therefore

important to look behind the findings for illumination of the raw measure-

ments. Three principal explanations can be drawn from the literature (Zimring

and Hawkins, 1995). They are: sharp differences among individual-offender

incapacitation effects; the disjunction between individual incapacitation
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effects and community effects; the impact of the American 'war on drugs' on

incarceration patterns through the 1980s.

81

Differences in individual-offender incapacitation effects

There is compelling evidence that expansionist prison policies face a sharp

problem of diminishing returns due to behavioral differences among individual

offenders. We know that a small number of criminals commit offences at much

higher rates than the run-of-the-mill others (Wolfgang et al., 1972; Chaiken and

Chaiken, 1982). Chances are that such high-rate types get caught earlier rather

than later simply because they are at risk of apprehension so often. If this is

true, the process of widening the net of incarceration is bound to catch lower-

rate offenders all the time. This theory is borne out in the experience of individ-

ual states. Those with higher imprisonment rates find that their inmates, on

average, are a milder group than inmates in low-incarceration states (Cohen

and Canelo-Cacho, 1994; Zimring and Hawkins, 1995).

As Zimring and Hawkins point out, the 'diminishing returns' phenomenon is

not what the American public has been led to expect from prison building

policies: While much of the political rhetoric of incapacitation uses the image-

ry of violent crime, most sophisticated observers of the criminal justice system

would acknowledge that the debate about prison expansion in the 1980s and

the 1990s is about burglars, automobile thieves, and minor property offenders,

as well as the drug offenders previously discussed' (Zimring and Hawkins, 1995,

p. 165).

The disjunction between individual and community incapacitation effects

Physical restraint can fail as a crime-reduction mechanism because of environ-

mental forces in the community that are not addressed by the confinement of

individuals. Putting a criminal in prison does not always guarantee that 'his'

crimes, i.e., those he would have committed if free, will be prevented in the

community. In the elastic market of drug crime, for instance, incarcerating one

dealer merely creates a job opportunity for someone else. The total number of

illicit sales - and the amount of drug-related violence - may be little affected by

substantial changes in imprisonment policy (Packer, 1968; Blumstein et al.,

1986). Similarly, gang-related offences, or group crime of any kind, can contin-

ue apace even if one or more (hut not all) of the group are locked up. The

remaining members can keep going on their own or recruit a replacement for

the unlucky fellow who got caught. This could explain large numbers of con-

tinuing offences when you consider that, as best we can tell, nearly fifty per

cent of violent crimes are committed by groups (Reiss, 1988; Zimring and

Hawkins, 1995).
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The war on drugs

Finally, unexpectedly low violent and property crime savings can be explicated

in part by the sudden priority placed on the confinement of drug offenders in

the United States in the latter half of the 1980s. The US Justice Department

has reported that, nationwide, the number of prison commitments for drug

offences rose from 6.8 per cent of all commitments in 1980 to 30.5 per cent in

1992, with the steepest changes occurring after 1984. In 1980, the largest cate-

gories of newly admitted inmates were violent offenders, followed by property

offenders, with drug offenders far behind in third position. By the 1990s how-

ever, this sensible allocation had changed dramatically: 'The number of per-

sons admitted for drug offenses [an estimated 102,000 in 19921 was nearly as

large as the number admitted for property offenses (104,300) and larger than

the number for violent offenses (95,300) and public-order offenses (29,400)'

(US Department of Justice, 1994b). This priority shift accounted for a major

share of the American incarceration explosion in the late-1980s. It is doubtful,

of course, that it reflected a considered policy to disable violent offenders.

Policy implications in the United States

Policy implications do not follow automatically from the data considered here,

for US jurisdictions or for other countries seeking to draw lessons from the US

experience. The incapacitation studies provide only one piece of the puzzle

necessary for the formulation of criminal justice strategy. Much depends on

other factors, including the values and preferences of the relevant policy mak-

ing community. To illustrate the point, it is helpful to imagine three alternate

American decision makers, each of whom proceeds from somewhat different

informational, moral, or political starting points on issues of crime and punish-

ment. 1 will call them Type 1, Type 2, and Type 3 decision makers. In good faith,

such persons could disagree markedly about the import of the findings present-

ed above.

Type 1

First, there are undoubtedly decision makers who are confident that a 'serious

crackdown' on crime could in the near future alleviate the nation's crime

problem. Americans tend to believe in their ability to solve major problems

through dramatic or heroic solutions (Nagel, 1994) and, as historian Lawrence

Friedman has pointed out, have been very slow to learn that the eradication

of crime is not realizable through short-term interventions (Friedman, 1993,

p. 463). Indeed, public frustration only builds with government's apparent

unwillingness to take the decisive measures that are 'known' (or thought) to be

necessary to put a meaningful dent in rates of offending. One unsophisticated,
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but understandable, view about American imprisonment policy is that it has

not been'tough' on crime in the past, needs to 'get tough' as soon as possible,

and that crime rates will thereby drop to acceptable levels.

The effect of the accumulated incapacitation research on persons who meet

the Type 1 description is hard to foretell. Certainly, the studies should have a

sobering and humbling impact - and these attitudes are well encouraged. It is

a useful social lesson that forceful solutions often do not yield the results we

expect, and that 'more force' is not always the best recourse when 'less force' is

not working. In some cases, the research will diminish the number of people

who are uncritical advocates of the escalation of incarceration by ruling out the

optimistic or'heroic' rationale that defines the Type 1 viewpoint. This does not

mean that no colourable grounds in support of prison growth remain, however.

People of Type 1 who formerly subscribed to the heroic view may eventually

modify their outlook so that they still favour enlarged prison programmes, but

for more sophisticated reasons.

Type 2

Second, the policy making community will include persons who are troubled

by America's twenty-five year history of incarceration expansion, who are not

enthusiastic about proposals for its continuation, hut who would support such

trends if they believed that major savings in overall crime rates, and violent

crime in particular, could be realized through large-scale confinement pro-

grammes. There are a variety of reasons that might cause an informed person

to be troubled by US imprisonment policy, including ethical compunctions

about the infliction of prison sentences, concerns about racial disproportionali-

ties in incarceration, and fiscal conservatism (Tonry, 1995). From such different

points of origin, some citizens and officials take the Benthamlike view that im-

prisonment is a high-cost form of punishment that should be used only when

we think the resulting benefits are great enough to offset its evils (Bentham,

1962). Type 2 decision makers, as denoted here, tend to think that large up-

swings in the use of incarceration must be justified by substantial crime reduc-

tion effects, with particular emphasis on lower rates of violent offending.

For people of this view, the incapacitation studies and lon term national

trends may prompt the conclusion that the quintupling of the American prison

population since 1970 has been a failure on consequential grounds - not be-

cause there have been no benefits from prison expansion but because they

have been too small. Type 2 people are also likely to think that prospective

initiatives to reduce crime through imprisonment, like past attempts, can be

predicted to produce benefits that are too small (as they weigh them) to be
worth the candle.
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These are not irresistible conclusions from the Type 2 perspective, however.

Some Type 2 people might use their disappointment with the empirical find-

ings as occasion to argue for improved restraint-oriented punishment program-

mes (Alschuler, 1986). For example, they might advocate for less emphasis on

the incarceration of drug and property offenders and a restoration (or accentua-

tion) of the pre-1980s tilt toward prison use for violent criminals. Such a person

might even support experimentation with three-strikes laws that are aimed at

repeat violent offenders, although most would lean toward more finely-tuned

selective incapacitation schemes. In essence, this kind of Type 2 person is not

prepared to rule out the prospect of satisfactory utilitarian returns from prison-

intensive programming, if the system can be re-designed to avoid some of the

pitfalls of past experience.

Type 2 decision makers of this bent, however, cannot ignore the cautionary

import of the data. Having learned that previous US imprisonment policy has

not performed as expected, it would be foolish to assume that a retooled pro-

gramme will suddenly work wonders. Indeed, the phenomenon of diminishing

returns presents a problem for any policy that purports to incarcerate more
people and disable a greater proportion of serious criminals. These twin goals

tend to work against one another. While it is possible that careful policy

implementation, self-conscious of this difficulty, might achieve a tighter focus

on violent criminality, the marginal returns are likely to be small.

Type 3

Third, we can imagine decision makers who agree that imprisonment policy

should be fashioned in light of measurable costs and benefits, but who do not

view the extant empirical studies as so disappointing that they fail to justify

past prison practices or rule out future expansionist practices. For example, a

Type 3 person may not think that the projected crime laving of .007 homicides

per person-year of incarceration, taken from Zimring and Hawkins' California

study (1995), is shockingly small. For every 1,000 inmates added to the Califor-

nia prisons and held for a full year, this translates into seven avoided homicide

deaths. Who can say that these are incommensurables? Even recognizing that

the financial cost of 1000 inmate-years is at least $20 million (an additional

$ 50 million in construction costs must be added if a new 1,000 bed prison is

needed), the full crime reduction savings of such expenditures as estimated by

Zimring and Hawkins include 7 homicides, 55 rapes, 125 robberies, 2,180

burglaries, and 1,110 larcenies.

For people who place a high enough value on the interests of prospective, inno-

cent victims of crime and who, perhaps, are not as troubled by the various costs

of imprisonment as their Type 2 counterparts, California's expansionist incar-

ceration policies through the 1980s can appear a consequential success. On
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similar reasoning, a Type 3 person could be persuaded that the extended prison

growth in the US since the early 1970s has not been a failing policy, and might

well countenance a straight line continuation of prison growth, or even an

acceleration of existing trends, if the marginal crime savings of the past can

thereby be replicated. They are thus likely to favour three-strikes laws, more

and longer mandatory penalties for serious crimes, and the discouragement

or abolition of early release mechanisms such as good time and parole.

This is not to say that Type 3 persons will be opposed to every policy suggestion

in favour with the Type 2 sensibility. Both can agree that existing punishment

structures should be changed if greater incapacitative benefits can be obtained.

(While Type 2 people would require such greater benefits, Type 3 people merely

prefer them.) Thus, for example, a coalition may gather in favour of the `reform'

of sentencing laws for drug and violent offenders, respectively, if the Type 2 and

3 camps can agree that prevention of violence is a policy priority that current

law has insufficiently addressed.

The above exercise could be extended, perhaps indefinitely, to take account of

additional permutations of individual preconceptions and responses. (In partic-

ular, the above `types' have not explored the vast differences that can exist in

deontological views of criminal punishment.) The immediate point worth

making, however, is that the crime-avoidance data do not speak for themselves.

It is a factual error, or a political gambit, to claim that the American experiment

in imprisonment has been a 'proven' success or failure. Costs have been incur-

red, hut benefits have accrued. The (acts, to the extent we know them, do not

dictate the moral or political judgments that attach to them. What the data can

do, and it is an important contribution to policy formation, is prevent a wild

overestimation of the potential impact of the pro-confinement strategy. It is to

be hoped that future American imprisonment policy will not be formed against

the backdrop of unrealistic expectations.

Policy implications for Europe

The relevance of the American experience to European policy makers must be

appraised with caution. Deep cultural and institutional differences between

nations make transplantation of criminal justice programmes from one country

to another a treacherous business (Pizzi, 1993). Conversely, programmes that

have not met with success in one environment could find greater efficacy some-

where else. This section will highlight several significant features of American

imprisonment policy, past and future, which suggest that the prospects of

American-style prison growth are uncertain in Europe. The discussion will

suggest that the measurable effects of incarceration on crime rates are likely

to be different, perhaps radically so, in Europe and in the US.
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America has long suffered higher rates of violent criminality than other Western

democracies (Lynch, 1995). This makes it likely, although not inevitable, that

public pressure on government officials to adhere to strong anti-crime agen-

das will be more of a constant feature of American life than of European life. It

may be true that violence is perceived to be on the rise in some parts of Europe

and that the prevalent atmosphere surrounding criminal justice issues has

become more politicized in recent years. To replicate the large-scale and long-

term prison growth that the US has seen, however, requires a popular appetite,

or acquiescence, of impressive longevity. It is too early to conclude that such

conditions will persist in cultures where the risk of violent victimization is

comparatively small.

US violent crime rates have a different kind of implication for European plan-

ners, however, that does not depend on the vicissitudes of popular opinion. In

the US, it will be remembered, programmes of prison expansion become less

effective in marginal serious-crime reduction as the prisons grow larger. This is

because prison systems work according to priority at any moment in time: the

most serious offenders are probably apprehended more often and are given the

sentences of greatest severity. Upturns in the use of incarceration tend

naturally to reach further down into the barrel for new incarcerees.

If this logic holds for European systems, then it is also likely that the point of

precipitous diminishing returns in violent-crime reduction will occur sooner in

the per capita growth of Europes carceral systems than has been observed in

America. Simply put, European nations will exhaust their supply of apprehend-

able serious criminals more rapidly than the US. Once sentences for that

relatively small group of offenders have stretched to the length of their active

criminal careers, further incapacitative benefits through longer sentences or

more inmates are hard won. The point here fits the broad message, noted by

others, that the raw numbers of one criminal justice system cannot be exported

heedlessly to others (Young and Brown, 1993; Pease, 1994; Pizzi, 1996). We do

not know how the diminishing returns phenomenon works outside the US. It

may even be true, for example, that the Netherlands, with an incarceration rate

of 61 per 100,000 population, is achieving less person-crime avoidance with

each new prisoner than the US, at a rate of 654 per 100,000 (see Tak, 1995;

Tonry, 1996).

Second, and cutting in an opposite direction, there are reasons to think that

European prison expansion might improve in some ways upon the crime-

avoidance record established in America. This would depend on development

of incapacitative programmes using more selective criteria than past American

practice. For example, as noted earlier, the US penchant for imprisoning large

numbers of drug offenders has, since the mid-1980s, accounted for a large

share of the nation's prison growth (US Department of Justice, 1994b). Putting
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the wisdom of this policy aside, there is little doubt that it has 'fouled the data'

of retrospective studies tracking the effect of prison growth on violent crime.

Recent American history, especially in places like California where drug en-

forcement has been a high priority, does not teil us what would have happened

if US incarceration practice had been undertaken on a more focused violence-

prevention model. Along these lines, one interenting jurisdiction to watch in

the near future will be the state of Virginia, which has fust implemented incapa-

citation-oriented sentencing guidelines based on principles from the crimino-

logical literature (Kern, 1995). The theoretical selective incapacitation research,

noted earlier, does not support hopes of huge crime reductions under Virginias

new regime. It may be, however, that prospective imprisonment policies - in

Europe or America - can avoid some of the pitfalls exposed by past US experi-

ence.
Third, there are political variables that affect imprisonment patterns in the US

that do not exist in comparable form in other countries. The racial composition

of US prisons, which are now approximately fifty-per cent black, has become a

moral concern that can be marshalled in support of a decarceration agenda

(Tonry, 1995). When expressed in terms of the ratio of imprisoned minority

offenders compared with minority representation in the general population, US

racial disproportionalities are not unprecedented in other societies (Tonry,

1994). Nor are rates of black imprisonment wildly out of line with rates of crime

in black communities (Blumstein, 1993; Dilulio, 1994; Tonry, 1995). Nonethe-

less, the absolute numbers of black offenders incarcerated, and otherwise

under the control of the American criminal justice system, are large enough to

fuel agonizing political controversy (Mauer and Huling, 1995). It is fair to say

that the problems of racial divisiveness in American criminal justice are pecu-

liarly stark, and operate as a continuous subtext of US policy debate.

Finally, the worry of financial cost has become paramount in the American

debate of future prison expansion. Before the explosion of the past 25 years, a

small percentage of state budgets and a minuscule share of the federal budget

were devoted to correctional spending. As the 1980s wore on, the low dollar

visibility of prison building and operations became a thing of the past, especia-

lly at the state level (Zimring and Hawkins, 1991). It is now commonplace to

hear that legislative reforms of sentencing laws in the US are motivated primari-

ly by budgetary exigencies (Tonry, 1996). This circumstance, however, is not yet

duplicated in most European countries. Europes generally lower incarceration

rates carry a lower proportional drain on government revenues and tax bases.

If there is a ceiling on public willingness to pay for new investments in impris-

onment, the US may be much closer to finding it than other nations.

These thoughts are not meant to be systematic, or to lead to specific conclu-

sions. From an American point of view, there are reasons to suspect that pros-
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pective imprisonment policy in Europe could be more effective at bringing

down crime rates than American efforts have been, hut there are grounds for

suspicions that run in the opposite direction as well. Differences in venue

warrant surprises with more assuredness than consistencies. There is perhaps

one message, however, that stands out from US experience: seemingly reason-

able expectations about the impact of large-scale incarceration tend to over-

shoot the mark for reasons that, on reflection, are explicable. European policy

makers may in good faith favour incapacitation-oriented approaches to crimi-

nal punishment, hut such enthusiasm should not take an uncritical form. As

much as in the US, Europe's prison systems have good reason to monitor their

own results and question their own legitimacy.

Conclusion

In the us we have been slow to realize how poorly we understand the causes

and effects of our changing prison populations (Zimring and Hawkins, 1991).

The shocked awareness of ignorance has sprung from twenty-five years of
unplanned, unprecedented carceral expansion. Where once the US prisons had

some ability to stay 'out of sight, out of mind', they now house too many people,

at too great an expense for the taxpayer, to remain on the fringes of public

perception.

America is further down the road than Europe in enlarging its institutions for

criminal punishment, so there may be learning from the New World that can be

useful to the Old. This article has sought to make two main points. One is that

the great experiment of US prison growth, begun around 1970 and continuing

into the present, has yielded crime reduction benefits that are real, that some-

times add up to large absolute numbers of avoided crimes, hut that fail to live

up to many people's hopes and expectations. Normative judgments about the

'success' or'failure' of the experiment are not matters of objective fact; they

depend on overlays of value and perspective that vary among individuals.

Second, the article joins other voices in noting the inherent difficulty of trans-

lating one country's experience to other systems. Comparative study offers

undoubted benefits, but few of them are straightforward and linear. The most

substantial reward of study of the US data may be to encourage an attitude of

watchfulness in European nations that are pursuing, or considering, a course

of prison expansion. Policy makers should be wary of crime-reduction claims,

however plausible they sound, that may be too good to be true.
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Contexts, performance and issues

Mick Ryan'

One of the essential lessons to be learnt from the study of penal history is that

policy innovations invariably excite controversy and debate. In the Nether-

lands, for example, the debate during the mid-nineteenth century over whether

or not to introduce this or that form of cellular confinement was bitterly con-

tested (Franke, 1995). This should not surprise us. The human sciences which

inform such policy innovations are hardly exact, and as a consequence rival

evidence and opinion, sometimes taken from the experience of other countries,

is drawn into the debate. Furthermore, there are vested interests at work. As

Dario Melossi quite properly reminds us when writing about Italy and the USA,

penal policy as an ideological tooi is intimately bound up with the construction

of social order and political legitimacy (Melossi, 1994). And we would stress,

this construction through a process of hard fought negotiation changes over

time, and varies between countries. At a more mundane level, there are obvious

material interests at work, such as how this or that policy change will impact on

jobs.

All these considerations apply to understanding the debate which has sur-

rounded the re-introduction of private prisons. We intend to tease out some of

these considerations as they apply to different countries, though in order to

best contextualize the issue we will begin with England and Wales. This is the

only jurisdiction in Western Europe which, under the influence of develop-

ments in the USA and Australia has embraced prison privatization with any real

degree of enthusiasm.

1 Professor of Penal Politics at the University of Greenwich, School of Humanities, Woolwich

Campus, Wellington Street, London SE18 6PF, England and is co-uthor of Privatization and the

Penal System; The American Experience and the Debate in Britain (Open University Press, 1989).

An active member of the penai lobby, he was Chair person of INQUEST the national pressure group

which monitors deaths in prison and police custody.
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England and Wales

Origins of the debate

93

It was towards the end of 1980s that the issue of private prisons slowly worked

its way up the political agenda in England and Wales. It appealed to a small

number of Conservative MPs and New Right think tanks like the Adam Smith

Institute which had followed the privatization debate in America (Ryan and

Ward, 1989). For a number of reasons it was at first discarded.

To begin with, British prisons had been nationalised in the 1860s in order to

improve their performance and thereafter run in a tightly controlled way from

the centre. Disentangling this was not going to be easy, and would almost cer-

tainly be fought at every step by the powerful Prison Officers Association (POA)

which feared that private operators would require less frontline staff and/or

drive down wages. Other more pressing, and arguably more lucrative, privati-

zations were therefore given priority. Second, the hope that private prisons

might help to relieve overcrowding, a claim made by their proponents in Am-

erica, was less compelling in Britain than it might have been towards the end of

the 1980s when the prison population levelled off as the impact of the govern-

ment's earlier prison building programme began to be feit (Newburn, 1995).

Third, Prime Minister Margaret Thatcher herself acknowledged that the diffi-

cult issue of making private prisons publicly accountable had not yet been

resolved (Windlesham, 1993). Finally, the release of market forces associated

with the policies of the New Right had social costs which needed to be policed.

Britain's inner city riots during the early 1980s and the miners' strike which

preceded them are two obvious examples. The free market thus apparently

needed the strong disciplinary state, and the advisability of passing over one of

the major instruments of social discipline at this time to the private sector was

surely too much of a risk. This consideration took precedence over the strong

ideological appeal to the New Right of disinvesting the state of what was taken

to be one of its core functions, delivering punishment.2

Making the commitment

However, while these considerations delayed privatization, they could not

prevent it. Within two years of arguing that he did not think that the responsi-

2 Even at ideological level there were conflicts within the New Right as some prominent Conserva-

tive theorists, Roger Scruton for example, saw the state in far more positive terms, as did Friedrich

Hayek who at that time was associated with the Adam Smith Institute. We have elaborated on

some of the themes (and contradictions) in this section elsewhere (Ryan and Ward, 1989).
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bility for 'keeping prisoners safe' belonged to anyone other than public ser-

vants, the Minister responsible for the penal system announced in Parliament

that two new, government financed remand prisons would be handed over to

the private sector to manage on an experimental basis (Hansard, March 1, 1989

col. 278).

It is not easy to account for this change of direction. Certainly the advocates of

private prisons had strong supporters in government who sought to bypass any

perceived constitutional difficulties by stressing that privatization should be

first tried in the remand sector where those involved were suspects and not

offenders being punished. The thorny issue of handing over public punishment

to the private sector therefore did not apply, or at least that is what was argued

(Windlesham, 1993). Concentrating on the remand population was seen to

have other advantages. It was here that some of the worst overcrowding could

be found (Morgan, 1983). If private prisons could relieve overcrowding here,

aiming at those who were still technically innocent, surely this was a good

thing? (Windlesham, 1993).

Arguing the case for privatization mostly took place behind closed doors, and ir

is only recently as politicians have retired from public office that the full extent

of this lobby has been understood. Margaret Thatcher herself was approached

and eventually persuaded; think tanks addressed other Ministers and senior

civil servants at privately organized seminars; while two backbench MPs, Sir

John Wheeler and Sir Edward Gardner, kept up the Parliamentary pressure, and

perhaps above all, building contractors with close links to the Conservative

Party moved in, linking up in the process with American operators like the

Corrections Corporation of America (Ryan and Ward, 1989; Windlesham, 1993).

During the course of the debate senior Cabinet Ministers visited private prisons

(sometimes in a private capacity) in America on what were described as 'fact

finding' missions (Windlesham, 1993).

The 'experiment' in England and Wales which started with the Wolds remand

prison, built by UK contractors Mowlem and McAlpine with technical assis-

tance from the Corrections Corporation of America, was never in truth an

experiment. Legislation was introduced to extend privatization to the main-

stream prison system in 1991, long before any evaluation of the Wolds could

reasonably have been completed.

Present extent of privatization

At present there are four private prisons operating in Britain holding both re-

mand and sentenced prisoners. Together they are responsible for around two

thousand prisoners. These are distributed as follows: the Wolds (320), Blaken-

hurst (649), Doncaster (850), and Buckley Hall (300). Ir is important to point out
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here that the cost of building these prisons was met by the state. The private

sector only manages these facilities, it does not own them.

However, in a major shift in policy the government has recently signed con-

tracts with private sector corporations to both fund, build and manage two new

prisons at Fazakerly and Bridgend. These contracts have been awarded for a

period of twenty five years. Their capital value is estimated to be £ 100 million.

Fazakerly is scheduled to hold 600 prisoners, Bridgend 800 prisoners, but

neither prison is likely to come on stream for some time (National Association

for the Care and Resettlement of Offenders (NACRO), 1995).

In addition to these initiatives the government has also begun to 'market test'

existing state run prisons with a view to handing over their management to the

private sector. Manchester Strangeways, the scene of Britain's worst ever prison

riot in 1990, was the first prison to be 'market tested' and resulted in victory for

the in-house bid which had the somewhat reluctant support of the national

POA (Members of the state Prison Service are not allowed to bid for bid con-

tracts to run new private prisons even if they wanted to). However, and to the

great annoyance of the government, the process of 'market testing' has been

slowed by the application of the EC directive known as TUPE. What this stipu-

lates is that where a service passes from the public to the private sector, em-

ployees must be guaranteed the same conditions of employment.

Further new private prisons are being planned, and by the millennium the

government hopes to have around ten per cent of the entire prison stock either

owned/and or managed by the private sector. This promises a remarkable

transformation of the British prison system. This is particularly so if it is taken

together with other changes to the apparatus of central government, and in

particular, the decision to include the Prison Service as one of a number of

services which were given semi-autonomous 'agency status' and set aside, once

removed from detailed central scrutiny in order to reduce 'big Government'. A

consequence of this is that a once hierarchical, one might say monolithic, state

run service has now been 'set free' to decentralise and oversee and regulate the

operation of public and private prisons in direct competition.

Other European Countries

No other Western European country has followed Britain's example of experi-

menting with private prisons. In Germany, for example, it would be expressly

against the constitution to trust the punishment of offenders to anyone other

than the state. France has perhaps been the only other country to take the idea

of private prisons seriously. In 1986, Minister of Justice Chalandon launched

'Programme 13,000' which planned for 25 privately run, ultra secure prisons.

However, this proposal was strongly attacked on constitutional grounds by the
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French Socialist Party and it was eventually withdrawn. The compromise saw

the construction of semi-private prisons where control and discipline functions

remain in the hands of the state but all other services are provided by the

private sector. By early 1994, 17 semi-private prisons were in operation holding

some 10,000 prisoners (Ruggiero et al., 1995). There is evidence that the

Belgium government is inclined towards the French model and a planned semi-

private prison is expected to come on stream at Andenne in 1996 (Beyens and

Snacken, 1996).

In the Netherlands there has been some movement on services too. There, as in

Britain, the running of the prison system is being distanced from government,

and prison governors are being encouraged to be more entrepreneurial and

given greater flexibility to secure greater 'value for money' where they can. This

has been reinforced by the introduction of management techniques borrowed

from the private sector, what René Van Swaaningen has called the 'bloodless

norms' of business (Van Swaaningen, 1995). As the pressure has increased on

the Dutch penal systems the need to secure efficiencies in this way has grown.

However, the cost of building new prison places - in Holland the number of

prison places has quadrupled over the last twenty years - has been met by

governments out of general taxation. In Italy governments have likewise picked

up the bili with privatization never considered as a serious option, even though

the prison population in 1993 had reached over 50,000, an unprecedented level

(Ruggiero et al., 1995). The situation in Switzerland is a little unclear with

reports that several private companies are exploring privatization with central

government which funds the prison system and the 26 cantons which actually

run the prisons (PRT, 1996a). Western Europe's flirtation with managerialism

should not entirely surprise us. Prisons are large, expensive institutions which

even in the nineteenth century attracted the interest of entrepreneurs who

were convinced that they could run them more efficiently than the state, even

agreeing with Bentham that they might be run at a profit (Melossi and Pavarini,

1981). But as then, it is a fallacy to believe that the prison system can be under-

stood and managed in such narrow terms, terms which eschew normative ques-

tions around increasingly repressive regimes and which deliberately perhaps

put to one side the social and political context in which the present prison

crisis has been generated. There are other agendas which managerialism sim-

ply cannot engage, even though its techniques may be the vehicle for their

implementation (Sparks, 1996).

The USA, Australia and New Zealand

The American system is complicated because there are federal, state and local

prisons and therefore many hundreds of quite separate jurisdictions. The result
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is that the progress of prison privatization is somewhat uneven. For example, in

the 17 states which have at least one private prison, Texas has 33 federal, state,

and local facilities under construction, hut Florida and California which come

next highest have only seven private prisons respectively. Furthermore, Illinois,

Kansas and West Virginia have laws expressly forbidding privatization or

contracting out and at least one state, Rhode Island, has agreed with its local

prison officers union on what is irfjeffect a' no contracting out' agreement

(Tomz, 1996). According to the Private Corrections Project, Centre for Studies

in Criminology at the University of Florida, the total number of facilities either

in operation or under construction in America during 1994 was 88 with a

capacity of around 49,000.

The pattern in Australia is also somewhat uneven. Only three states actually

have private prisons up and running, Queensland, New South Wales and South

Australia. However, Victoria is committed to two new private prisons, including

Melton which is a facility for women. The states have funded the construction

of all the prisons which are currently operational, though Victoria plans to

break new ground by asking the private sector to both fund, build and manage

new facilities. The market testing of existing state run prisons is also an option

under consideration (Harding, 1995).

According to Richard Harding eight facilities were either operating, under

construction or being seriously planned in Australia in 1995 with a capacity of

around 3,370. In New Zealand privatization is far less secure. So far only two

private prisons seem likely with a combined capacity of around 600, and in

only one case, that of a remand prison in Auckland, has the contract actually

gone out to tender (Harding, 1995).

Interpreting the figures

In such a controversial area of penal policy it is inevitably difficult to accept all

the published figures at face value.

First, there is what we might call the innocent difficulty of knowing what the

figures are meant to represent. For example, figures for America nearly always

run together mainstream prisons and immigration detention centres, and also

can include for profit juvenile institutions of various kinds. European figures

more often than not refer to mainline prisons. In respect of Britain, for exam-

ple, the figures given above do not include the existing (or planned) private

immigration detention centres which at a stretch could hold up to 500 hundred

detainees pushing up the overall figure of private prisoners to around 2,500.

Also, in most overall figures no distinction is made between the extent of pri-

vate involvement, say between prisons which are just managed by the private

sector and those that are either financed, designed, built and/or managed by
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private operators. This is highly significant as it can suggest that private in-

volvement is more deeply rooted in the penai apparatus than it really is.

Second, and less innocent, is the practice of always talking about projections

rather the current situation. This conveniently conveys the impression that

prison privatization is further along the road than is the case, and by implica-

tion, that it will therefore be more difficult to reverse. Also less than innocent,

is the practice of sometimes talking about prison privatization without making

any reference to the size of prison populations as a whole, or at best reducing

such a comparison to a mere footnote. The significance of this 'omission' is

important when we realise that in December 1994 the American prison popula-

tion - state, federal and local prisoners - was 1,544,000; for Britain the figure

was around 53,000 in February 1996 and for Australia was 16,000 in October

1985. In this context, the number of prisoners held in private prisons is still

very slight. Ir might be that privatization is 'accelerating', hut it is an accelera-

tion from a very modest base (Tomz, 1996).

More controversially, in such a bitterly contested area of policy there are ques-

tions marks about those who sponsor the figures. For example, the British

Prison Reform Trust which is openly critical of prison privatization would like

to know more about the funding structure of the Private Corrections Project in

Florida which is the source of much of European information on the extent of

private prisons in the USA, and which is less critical of private prisons than the

Trust and others would wish.

Performance

Advocates of private prisons have used a number of arguments to advance their

interests. For example, in a debate during the Criminal Justice Bill (1991) which

provided the legai basis for private prisons in England and Wales, a New Right

MP argued that 'The Right Honourable and learned Gentleman's point about

wages is not relevant to the debate about the way forward for the prison ser-

vice. If he believes that lower wages for employees would be detrimental to the

service provided to prisoners, he should consider events in the United States

and Australia. Private Sector prisons there have lower rates of recidivism than

those in the public sector' (31 January Hansard Standing Committee A Col 575

1991).

Echoing this optimism two years later, though this time concentrating on the

benefits to the public sector of competition, Richard Harding claimed that as a

result of privatization 'Cross fertilization is occurring so as to improve the

whole system (...) Of course comprehensive evaluation is needed of whether

such improvements feed through into lower recidivist rates, higher post-
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employment rates, less family breakdowns and so on. But prime facie the

evidence so far is promising' (Harding, 1993).

In the same year, hut this time on the issue of security and general managerial

competence, a private sector representative, Anthony Hopkins from England,

told his Dutch audience in Utrecht that 'First class security and an orderly

community are obvious prerequisites for the maintenance of a safe environ-

ment for prisoners and staff and t^e public. (We believe) in dynamic security

which only comes from the successful integration of all prison operations and

programmes. Prisons with ample programmes, active prisoner cooperation and

good communication between staff and prisoners rarely have serious security

problems. Our staff have been trained and motivated (...) to prevent situations

from occurring rather than reacting' (Hopkins, 1993).

These extravagant claims are easy to ridicule. Any evidence from Australia

on costs and benefits in 1991 when Australia's one and only private prison,

Borallon, had only just opened was patently absurd. Less absurd, though highly

contentious, was Richard Harding's hint, carefully qualified though it was, that

private prisons were capable of reducing recidivism. As for Anthony Hopkins'

well trained staff, his company was fined within a few months of his confident

speech for losing control of Britain's second privately run prison, Blakenhurst,

and one of its officers was later sentenced for conspiring to assault a prisoner

(PRT, 1995).

None of this should suggest that private sector prisons cannot perhaps match

the overall performance of those in the public sector in the future. Indeed,

some may already be doing as well, or in certain respects, arguably even better.

However, there are real difficulties in trying to compare the overall perfor-

mance of private and public sector prisons, not least because they operate

under quite different contractual obligations. For example, what does it mean

to say that a private prison is performing better than one in the public sector

because it allows prisoners to spend more time each day, shall we say twelve

hours, out of their cells, when the public sector prison is under no similar con-

tractual obligation to do likewise? What does such a comparison really tell us

about performance, other than that the government sets differential standards

for the private and the public sector? In spite of these (and other) limitations

some commentators go to extraordinary lengths to 'objectify' such compari-

sons.

For example, the American Charles Logan - he served on President Reagan's

Commission on Privatization in the 1980s - compared three prisons in New

Mexico and West Virginia using 133 qualitative indices which apparently

allowed for 595 'pairwise' evaluations! (Logan, 1992). In our view, this method-

ology is not much more than 'nonsense on stilts', to borrow a phrase from

Bentham.
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There is important irony here, in that all these fervent advocates of privatiza-

tion show the same missionary zeal about the virtues of private prisons as did

the advocates of the public ownership of prisons in the nineteenth century!

On the other side of the fence, the POA has little favourable to say about private

prisons, pointing out that staffing levels are generally lower and union recogni-

tion sometimes denied, as at Blakenhurst. It has also claimed that in some

instances conditions of employment in the private sector, sick pay entitlement

for example, are worse.

The POA's holistic antipathy to private prisons is shared by most liberal reform

groups and this points to a second irony. Namely, the alacrity with which liberal

reformers have rushed to defend state prisons which for a century have the

object of their unbridled criticism. Re-negotiating penal policy produces some

strange alliances!

In our view, a more believable assessment of the overall performance of the

private sector is provided by a recently completed Home Office study of Brit-

ain's first private prison, the Wolds. A summary of this research has concluded

that while the private sector had made a reasonably successful job of running

the Wolds 'comparable achievements were to be found in some public sector

local prisons. There was therefore no evidence that Wold's achievements were

necessarily related to its contracted out status' (Home Office, 1996a).

Furthermore, the report went on to observe that 'There are few simple conclu-

sions which can be drawn about the advantages or disadvantages of the private

sector compared with the public sector. There were more similarities in the task

which all senior managers had to address than there were clear cut differences

in the way these tasks were tackled according to the private v. public dimen-

sion' (Home Office, 1996a). The full report is still to be published.3

Costs

But what about the thorny issue of costs which the report on the Wolds was not

mainly concerned with? Again, comparisons between public and private sector

prisons are genuinely difficult to make. In the first place, governments and

private operators sometimes refuse to release the sort of information on costs

which would be necessary to make any meaningful comparison possible on the

grounds of 'commercial confidentiality'. As for information about the public

sector, it is extremely difficult to desegregate the costs of running a single state

prison from the rest of the prison system in order to compare it with a privately

3 An earlier report by the Chief Inspector of Prisons had pointed to a serious drug problem at the

Wolds, hut Biven that prisoners were (and are) 'shooting up' throughout the prison system this was

hardly a startling revelation.
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run operation. What this last difficulty does show is that accountancy is no

more an exact science than the human sciences which underpin the study of

human behaviour. To give another, but this time a very specific, example the

Prison Reform Trust has strongly attacked the British government's claims that

private sector prisons are cheaper to run because the wrong bench mark are

used; it claims that the government's figures are unrepresentative and out of

date (PRT, 1996a).
The apparently simple issue of costs inevitably gets more complicated when it

is translated into questions of 'value for money' or 'cost effectiveness'. With the

best of intentions, the selection and ranking of indices, even when they do not

add up to 133 (!) is both a difficult and highly subjective exercise. Problems like

these have recently led the authors of a working paper on prison privatization

for the State of Washington to conclude that even where comparative studies of

public and private sector costs exist they are so far of very limited value (PRT,

1996b).

Again, this is not to suggest that some private prisons cannot save the taxpayer

money and provide prison departments with better value for money in the long

term, hut it does suggest that establishing these almost taken for granted

advantages is by no means easy. Indeed, it is fair to say that on this particular

question the evidence is still uncertain.

Prison privatization and the level of the prison population

The introduction of private prisons has raised a number issues, issues of polit-

ical and moral principle which go well beyond questions of performance or

cost. For example, is it right for the State to delegate the delivery of punishment

to private interests? And if such delegation is proper, on what basis should

accountability be secured in a post-modern society where 'public' and 'private'

domains are becoming increasingly less easy to separate? While we acknow-

ledge the continuing importance of such first principles, they have been

exhaustively dealt with elsewhere and it is not our intention to rehearse them

(Dilulio, 1988; Logan, 1990; McDonald, 1990; Ryan and Ward, 1989). Instead,

we intend to consider the underlying dynamic of prison privatization. That is

to say, we wish to consider whether or not the introduction of private prisons

is responsible for the rapid growth in the number of people in prison, a trend

which has characterized most, if not all, of the countries we have mentioned.

The idea that corporations who build and/ or run private prisons might lobby

for more offenders to be sent to prison has an appealing logic. A growing prison

population would more than likely lead to a greater call on their services and

potentially more profit for their shareholders. And as the British experience

suggests, the penai industrial complex is well connected, with ready access to
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those who make decisions about penal policy. Furthermore, it is becoming

increasingly internationalized. The Corrections Corporation of America, for

example, runs several prisons in the USA, Britain and Australia while another

American corporation Wackenhut is not far behind. Some British companies,

Group 4 which runs the Wolds, for instance, are also looking to extend their

global interests.

The penetration and reach of the penal-industrial complex should therefore

not be underestimated. We acknowledge the force of this point.

However, it is important to remember that the penai industrial complex has

been with us for most of the twentieth century at least, and has always made

profits from building prisons. Table one which shows the number of new pris-

ons built in England and Wales between 1985 and 1994, and the major contrac-

tors which benefitted from their construction, well illustrates this point.

Furthermore, it also illustrates that the recent expansion of the prison estate in

England and Wales, the biggest since the middle of the nineteenth century, was

planned for and well under way long before private prisons became an issue.

Of course it might be argued the penal industrial complex in England and

Wales, especially corporations like Mowlem and McAlpine which make substan-

tial donations to Conservative party funds, were well placed to have encourag-

ed Margaret Thatcher's government to embark upon this ambitious prison

building programme in the early to mid-1980s. However, even if this were true,

what cannot plausibly be argued is that prison privatization was the motor for

this expansion, that it drove it. The expansion in the prison estate and prison

numbers was clearly already in place. If anything, the motor for this expansion

lay in a combination of wider ideological, political and social factors, some of

which we referred to earlier, and which necessitated tougher sentencing

policies in the face of opposition from organized labour and identifiable urban

minorities. Our judgement then, is that these considerations had little if any-

thing to do with the lobby power of the penal industrial complex per se.

These circumstances were very specific to Britain, we acknowledge. But the

truth of the matter is that sentencing policy is many layered in most countries,

driven by a multitude of forces, forces which will combine differently over time,

and which cannot simply be reduced to a simple and obvious source like the

power of the penai industrial complex. Those who engage in comparative

policy analysis should therefore take care.

So, for example, while we have no reason to doubt Harding's claim that prison

numbers were on the rise in New South Wales as a result of a new'truth in

sentencing' policy which predated the debate on private prisons, it would take

more research on our part to reach any credible judgement on what role the

penal industrial complex might have played in initiating such a policy. But for

what it is worth, and following Melossi (1994), our instincts suggest that penal
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Table 1: Prison Building Programme England and Wales 1985-1994

prison date of opening estimated total cost* main construction

contractor
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Wayland January 1985 22,365 Carters of Norwich

Stocken June 1985 17,182 Miller Construction

Thorn Cross July 1985 13,014 Shepherd Construction

Full Sutton September 1987 40,020 Monk Construction

Littehey January 1988 34,002 Bovis Construction

Mount March 1988 28,185 Wimpey Construction

Garth July 1988 45,110 Tarmac

Swaleside May 1990 33,539 Mowlem

Belmarsh April 1991 161,273 Wimpey Construction

Moorland July 1991 55,219 Higgs and Hill

Whitemoor September 1991 54,100 Monk Construction

Brinsford November 1991 45,563 Taylor Woodrow

Elmley February 1992 82,782 Mowlem

Bullington March 1992 64,339 Kier Construction

Wolds April 1992 36,880 UK Detention Contractors

(Consortium: Mowlem

and Sir Robert McAlpine)

Holme House May 1992 66,184 Sir Robert McAlpine

Woodhill July 1992 117,753 Higgs and Hill

High Down August 1992 91,058 Alfred McAlpine

Lancaster Farms March 1993 73,150 AMEC

Blakenhurst May 1993 80,432 Tarmac

Doncaster April 1994 94,730 Shepherd Construction

Includes capital cost, claims and property services agency's resource costs (£K).

Source: Ryan, M., Evaluating and responding to private prisons in the United Kingdom. In: P. Moyle, Private

Prisons and Police; Recent Australian Trends, Pluto, Leichharde, 1995

policy serves far broader purposes then the interests of a few well connected

penal entrepreneurs in New South Wales as elsewhere.

But this does not mean that the advent of prison privatization has played no

part in driving up the prison population in some of the countries we have

covered. Far from it. In our view it has helped to facilitate the growth in prison

numbers. In Britain, for example, the government is determined to keep down

the overall level of public expenditure, for a number of reasons, not least be-

cause it wishes to meet the requirements of the Maastricht Treaty on monetary

union, even if it later decides, as seems likely, that it does not wish to join a

single currency. This means that it is looking to the private sector to fund new

prisons, a pressing matter in the light of its newly announced'honesty in

sentencing policy' which it predicts will add just under 11,000 to the present
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prison population, a massive increase in proportional terms (Home Office,

1996b). Private prisons will help the government to balance its books by

spreading the capital costs involved over a longer period.

In America private prisons have helped to facilitate an increase in prison

populations in an even more obvious way. This is because in manyjurisdictions

a referendum is required for permission to raise money for capital projects,

including the building of new prisons. This consent is often not forthcoming.

The American public apparently wants to see more people imprisoned hut is

sometimes unwilling to meet the bili. Politicians therefore look to the private

sector which offers a number of financial packages, including lease arrange-

ments (Ryan and Ward, 1989). Again, we would contend that it is not the private

sector which is the motor for this growing pressure on American prisons. That

lies outside its reach, in the war against drugs, the introduction of sentencing

tables (Christie, 1993); policies which in their turn serve a wider political

agenda put in place by Reagan (Melossi, 1994), and carried forward in the

'theee strikes and you're out' policy by President Clinton.

Conclusion

In a majority of the most populous Western European states and in the USA

there has been a general increase in the number of prisoners held, and in the

length of centences passed by the courts. This has led to record prison popula-

tions in jurisdictions such as England and Wales, the Netherlands and Italy, and

to prison overcrowding, especially in those facilities for suspects remanded in

custody awaiting trial or sentence. More prison building is urgently underway

(Christie, 1993; Ruggiero et al., 1995). We live in overcrowded times.

The private sector has already benefitted a good deal from this expansion of

the state prison system. Invariably in Europe and elsewhere it is private cor-

porations who build new prisons, provide the security systems and electronic

surveillance. The fact that they mostly do not manage the prisons they build

probably makes no great difference to their corporate profits. Furthermore,

whatever the marginal savings there might be in using the private rather than

the public sector to run prisons, it is still the taxpayer at the end of the day

who has to meet the Bill. The private sector corporations are not offering their

services as a charity. This simple truth, combined with doubts over the constitu-

tional propriety and ethical correctness of surrendering the delivery of punish-

ment to private interests, may well be an effective brake on full scale prison

privatization in Europe, except in England and Wales of course, and may lead

to other solutions, not least perhaps those aimed at reducing the number of

people imprisoned. Europeans are mostly unimpressed by the American pro-

pensity for imprisoning more and more people, especially black people, at an
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ever increasing cost, whoever owns and/or runs our prisons (Tonry, 1995).

But there is a far less optimistic future. Since the institution of the single mar-

ket in 1992, Western Europe has taken a discernible neo-liberal turn. This has

fuelled feelings of economic insecurity, not in least in countries like France and

Germany where unemployment is rising. This insecurity, combined with a

powerful new xenophobia which has taken hold in many Western European

countries following the collapse of Communism in Eastern Europe, has fuelled

right wing 'law and order' rhetoric which elides the illegal immigrant, the

welfare scrounger, the drug pusher and the Mafia into a new folk devil which

only more repressive policing can contain. If this climate of opinion persists,

then Europe's already overcrowded penal systems will come under even more

pressure and the huge costs involved might just tempt other European govern-

ments along the road to privatization. As we stressed throughout, penal poli-

cies are subject to change and have to be continually re-negotiated.

However, it would be an over simplification to believe that the political rhetoric

which has helped to create and sustain Western Europe's harsh punitive climate

is reducible to a single form, that the fears about law and order which engulfed

Germany after reunification and economic slow down are exactly the same as

those which haunt Italy after stark revelations about the interface between res-

pectable politics and the Mafia. It would be likewise misleading to believe that

Western European states have reacted to the pressures on their penal system

in a uniform way. Each country in Europe has to an important extent its own

culture and framework of punishment, as the uneven progress of prison privati-

zation well illustrates. The peculiarities of the British, in this respect, should

therefore not surprise us.4
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Changing patterns in the use of

prisons

An evidence-based perspective

Friedrich Losel'

During the last decade, many authors have diagnosed problematic changes and

crisis symptoms in the prison system. This is not only the case in countries of

the former communist bloc where the political transformations are difficult to

realize in penal institutions (e.g. Tari, 1995; Walmsley, 1995). Changing patterns

and increased problems in the use of prisons are also evident in Western coun-

tries.

In a recent article on Germany's penal polities, for example, Schwind (1995)

draws a rather pessimistic picture of the current situation of imprisonment.

When the rehabilitation-oriented German prison law went into effect in 1977,

several modern prisons were built; the number of social service personnel and

other prison staff was substantially raised; education and vocational training of

prisoners were expanded; stable living groups became a preferred organization-

al structure; pre-release open transfer departments and free employment in the

community were established; social-therapeutic prisons functioned as models

of a rehabilitative approach. During the 1980s, however, Schwind (1995) diag-

noses stagnation and partial retardation. In his view, this is due to a decline in

the rehabilitation ideal, financial problems because of an economie recession,

and renewed prison overcrowding as a consequence of raising crime figures.

Asking, what objectives of German prison reform have survived, Schwind

(1995) ironically mentions the liberation of prisoners' access to television. This

is calming down the inmates but also reduces the motivation to participate in

the therapeutic programmes that still take place.

1 Professor at the University of Erlangen-Ni rnberg, Department of Psychology, Bismarckstrasse 1,

D-91054 Erlangen, Germany.
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In the United Kingdom, for example, the prison crisis was widely debated a few

years ago and lead to the Woolf report. The orthodox accounts of the crisis

were: high prison population; overcrowding; bad conditions within prison;

understaffing; unrest among the staff; poor security; a'toxic mix' of life sen-

tence, politically motivated and mentally disturbed inmates; prison riots and

other breakdowns of control (Cavadino and Dignan, 1992). These and other

factors were probably related to economic difficulties and integrated in the

diagnosis of a fundamental crisis of legitimacy of the penai system.

Obviously, the symptoms of crisis only partially overlap with those that

Schwind (1995) diagnosed for German prisons. There, problems of security,

staff unrest and riots seem as yet to be less urgent. The 'toxic mix' of popula-

tions is more related to drug addicted and HIV-infected prisoners as well as a

big increase in the number of foreign inmates, particularly in remand prisons

(e.g. Losel, in press). Although the two European examples differ in various

aspects, they correspond in a more general development. This is not only

characterized by a decline of the rehabilitation ideal, economic problems, and

increases in the prison population but also in the rise of neo-classical concepts

like just deserts' punishment (e.g. Von Hirsch, 1976; Allen, 1981). As in other

social developments, the United States are outstanding or 'ahead'. Although the

US traditionally has a very high rate of imprisonment, it has grown dramatic-

ally during the nineties. In 1994, more than one million people were in prison

and the prison population increased by about 1,500 a week (Skolnick, 1995).

In California, the growth rate is about twice as high as in New York, Texas, and

Florida, and about four times higher than in Western European countries. A

consistent application of the 'three strikes' law of 1994 will need twenty more

prisons and will consume about 18 per cent of California's budget in only eight

years (Skolnick, 1995). The dramatic quantitative rise in imprisonment seems

to have been triggered by public opinion that pleads for a'lock them up and

throw away the key' policy.

It is noteworthy that during the 1960s and early 1970s California and other US

States were leading in programmes and experiments on the treatment and

rehabilitation of offenders. That in the same part of the world particularly

tough and non-rehabilitative approaches are now being emphasized, is a

typical pendulum move in crime politics. In addition to changes in attitudes,

crime rates and economic conditions, this was influenced by critical empirical

evaluations of the efficacy of offender rehabilitation (e.g. Martinson, 1974).

Although the conclusion that 'nothing works' was questionable from the begin-

ning (e.g. Gendreau and Ross, 1979; Losel et al., 1987; Andrews et al., 1990), it is

still used as a reason for changing prison politics. Another source of influence

is the more recent development of alternative sanctions. With regard to the

target groups, however, only some of these measures can really be seen as



European Journal on Criminal Policy and Research vol. 4-3 110

alternatives to prison (in addition to traditional probation, for example, day-

centres, electronic monitoring, intensive supervision, boot camps). Conclu-

sions about their efficacy are confronted with similar methodological problems

as in treatment research, and even financial savings seem to be questionable

(e.g. General Accounting Office, 1990; Junger-Tas, 1993). Although the 'alter-

natives' and other ambulatory measures like diversion, mediation, reconcilia-

tion, community service, and so forth widely expanded, the prison population

did not decrease. Furthermore, as a consequence of the various selection

processes beforehand, the prison clientele probably became more difficult than

it was previously.

However, emphasizing only the problems of the current prison situation also

bears the danger of a negative self-fulfilling prophecy. It fits into the long-

lasting complaints about the rehabilitative failure of prisons (e.g. Silberman,

1980). Renewed punishment concepts are not only based on rational argu-

ment) but also seem to be a reaction to experiences of frustration and dis-

appointment with other approaches. Taking a more detailed and less emotional

view, however, may also show different aspects. In many countries, even under
difficult conditions correctional treatment continues in practice. In contrast

and parallel to the decline of the rehabilitative ideal, there is even a re-emer-

gence of empirically-based treatment approaches in reducing reoffending

(e.g. Andrews and Bonta, 1994; Council of Europe, 1994; Losel, 1992a and 1995;

McGuire, 1995). One may also ask whether some prison systems or single

institutions have not coped relatively well with cumulated problems that

are imported from the wider social and economic context.

Against such a background, the present paper questions the pendulum

movements of 'problem solving' in penal policy. It proposes that research on

correctional intervention has more to offer than fashion trends. Even under

changing conditions of imprisonment, our empirical knowledge has increased

continuously. There is now more consistency about what works or may work in

correctional intervention than there was in the 'golden age' of the rehabilitative

ideal. In the following, I will present basic results and key concepts of a more

continuous, rational, and effective development of correctional programmes

within and in relation to the prison system.

Overall effectiveness

Recent meta-analyses of offender treatment evaluations have integrated more

than 500 controlled studies (e.g. Andrews et al., 1990; Lipsey, 1992a; for an

overview see Losel, 1995a). Although the research is heterogeneous with re-

spect to kinds of programme, offender groups, settings, service level, treatment

intensity, outcome measures, follow-up periods, quality of evaluation designs,
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Figure 1: Mean effects (r) of various evaluations of German social-therapeutic prisons

Rasch and Kiihl (1978)

Rehn (1979) Cohorts

Rehn (1979) Liepmann House

Rehn (1979) Bergedorf

Dankel (1980) Social Therapy

Dankel (1980) Education

Dankel (1980) Social Training

Dolde (1982)

Rehn and Jargensen (1983)

Egg (1990)

Dankel and Geng (1993)

Ortmann (1994)

-0,05 0 0,05 0,1 0,15

and so forth, the overall message contradicts the 'nothing works' doctrine. The

mean effect sizes are significantly positive. This cannot solely be attributed to a

selection of positive results or studies with weak designs (e.g. Lipsey, 1992a;

Antonowicz and Ross, 1994). The mean effect sizes in the various meta-analyses

vary between r (phi) = 0.05 and 0.18 (Ltisel, 1995a). Although most treatment

evaluations have been carried out with juvenile offenders and outside custodial

settings, a small positive effect also resulted in prison or other institutional pro-

grammes. For example, Figure 1 summarizes the results from 12 comparisons

of German social-therapeutic prisons with control groups from normal prisons.

The outcome criterion in these evaluations was official recidivism with follow-

up periods between 2 and 10 years (for more details see Losel, 1995b).

The effects vary between 0.19 and a negative outcome of 0.04; the weighted

mean is 0.11. Similarly, Andrews et al. (1990) found a mean overall effect of 0.07

for 35 evaluations of mainly North-American institutional/residential offender

treatment programmes. In a meta-analysis of European evaluations, Redondo

(1994) reported a mean effect of 0.08 for treatment in adult prisons (7 studies)

and of 0.18 for juvenile prisons (5 studies). Thus, 0.10 or a little less may be an

adequate estimate of the overall effectiveness of correctional programmes in

institutional settings. Taking the example of a control group with 50 per cent

reoffending, a phi of 0.10 indicates a reduction to 40 per cent recidivism. Table

0,2
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1, example a shows this example of a 10 percentage points difference. Com-

pared to the recidivism rate in control groups, this is a 20 per cent difference.

Realistic effect size evaluation

A small effect of 10 percentage points difference between treatment and con-

trol group is often seen as irrelevant for practice. Whitehead and Lab (1989), for

example, only counted programmes as being successful if their evaluations

showed effect sizes of 0.20 or more. They even thought that this was a very

generous lenient criterion and 0.40 to 0.50 would be more rigorous. Such a per-

spective is misleading. Imprisonment without any psycho=social programme

does not result in 100 per cent failures. As many studies have shown, crimi-

nality and recidivism are age-dependent. Only for juveniles, do official criteria

of reoffending reach about 80 per cent (Losel, 1992b; Kaiser, 1993; Lloyd et al.,

1994). For offeraders who are in their twenties or older, mean recidivism rates

are lower. lf more or less `normai' petty offences are excluded and only serious

reoffending is taken into account, 50 per cent recidivism is a more adequate

estimation for adult male prisoners. This value of the control group clearly

restricts the range of possible effect sizes of treatment programmes. As table 1,

example b shows, the maximum effect size is 0.58. Furthermore, official recidi-

vism is confounded with measurement problems. It not only depends on fac-

tual criminal acts but also on social reactions and activities of victims, witnes-

ses, the police, and the justice system. Thus, its reliability is much less than

perfect. The independent variable is confounded with measurement problems

too. In particular, a lack of treatment integrity leads to reduced reliability (Losel

and Wittmann, 1989) and thus to reduced effect sizes of potentially higher

programme impact. The problems of integrity will be discussed in more detail

later. For the question of realistic effect estimates, however, it is obvious that

not 1.00 or 0.58 but about 0.30 may be an upper threshold even for highly

successful programmes (see table 1, example c).

Starting from such an adequate frame of effect size evaluation, leads to realistic

and constructive perspectives. In medicine, for example, various recognized

treatments also show only small effects (Lipsey and Wilson, 1993). However,

nobody would evaluate these effects as being irrelevant as long as better

treatment is not available. Small effects of correctional treatment can already

be worthwhile with respect to cost-benefit. For example, Prentky and Burgess

(1992) have shown that a programme for child molesters with an effectiveness

of about 0.15 can save money (in comparison to pure punishment).
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Table 1: Examples of effect sizes in outcome evaluations of correctional programmes

example a:

success

recidivism

phi= .10

example b:

success

recidivism

phi (max.) = 0.58

example c:

success

recidivism

phi = 0.31

Particularly successful types of programmes

programme no programme

60 50

40 50

100 50

0 50

80 50

20 50

The research syntheses clearly demonstrate that there are differences in the

efficacy of various kinds of programmes. Interventions that are based on valid

theories of criminal behaviour show better effects than other programmes (e.g.

Andrews et al., 1990; Antonowicz and Ross, 1994). These programmes address

empirically proven criminogenic factors (needs) like poor cognitive compe-

tences and social skills, alcohol and drug problems, delinquent peer contacts,

lack of pro-social bonding, educational and vocational deficits, and so forth

(Andrews and Bonta, 1994). According to the need principle, criminogenic

factors should be proximal to offending and clearly be separated from non-

criminogenic features like'personality growth', 'self-consciousness', etcetera.

The Jatter might be of interest in specific therapeutic 'schools' or in other areas

of psycho-social intervention. However, they are too unspecific for the change

of criminal behaviour. The need principle implies that programmes are individ-

ualized towards the specific problems of offenders.

Particularly successful programmes also take into account the specific learning

styles and modes of the offenders (responsivity principle; Andrews and Bonta,

1994). Like treatment of underclass clients in general, these require well-struc-

tured, action-oriented rather than verbally-oriented didactic modes. Behaviour-

al and cognitive-behavioural methods like skill-training, modelling, roleplay-

ing, anger control, consequent reinforcement, and multi-modal approaches

show relatively positive outcomes (e.g. Andrews et al., 1990; Lipsey, 1992a;

Antonowicz and Ross, 1994; Redondo, 1994). Multi-modal programmes should
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target a broad variety of the offenders' problems. According to Palmer (1992),

for example, the main difficulties of high-risk offenders are:

1 skill/capacity deficits, frequently including life and social skill deficits in

such areas as educational and vocational abilities;

2 external pressures/disadvantages, including reduced family, community,

and other supports;

3 internal difficulties, including long-standing or situational feelings, atti-

tudes, commitments, and defence mechanisms.

Effect sizes of the most successful programmes can be two or three times as

high as the average of the respective meta-analyses (e.g. Andrews et al., 1990;

Lipsey, 1992a, 1995; Redondo, 1994). They can reach values in the 0.20s or 0.30s

(Andrews et al., 1990; Mayer et al., 1986; Redondo, 1995). A little less consistent

are the results at the other end of the scale of outcomes. By and large, unstruc-

tured case work and counselling, traditional psycho-dynamic, insight-oriented,

and non-directive approaches show smaller or no effects. The same holds for

pure punishment, deterrence measures like boot camps or formal measures

without any educational or psycho-social component. In various studies, the

effects of less appropriate programmes are even negative (Andrews et al., 1990;

Lipsey, 1992a).

Offender characteristics

The empirically founded knowledge that some types of programmes work bet-

ter than others does not imply that there is one generally successful approach.

Although cognitive-behavioural and multi-modal concepts are relatively well

supported by research, they may fail with specific offenders. Offender variables

explain much less variance in the treatment meta-analyses than programme

characteristics (e.g. Lipsey, 1992a). This is in contrast to practical experience

and research on prediction. Recent overviews in the latter field have shown that

reoffending can be predicted to about r = 0.30 by integrative measures like risk

scales or diagnoses of antisocial personality disorder (Gendreau et al., 1995).

Methodologically advanced receiver operating characteristics (ROC) seem to

improve predictive validity above the 0.40s (e.g. Rice and Harris, 1995). The

discrepancy between these results and the meta-analyses on treatment is due

to the Pact that the latter mainly include simple offender variables like age, sex,

or type of offence. More adequate is a detailed assessment of high-risk person-

ality disorders and - in 'normal' cases - of individual criminogenic needs and

responsivity. The two principles are not clearly separable: antisocial cognitive

styles and attributions, lack of social skills, impulsivity, verbal and other neuro-

psychological deficits that require relatively structured, cognitive-behavioural

modes of treatment likewise are risks for persistent offending (e.g. Moffitt,
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1993). One should also bear in mind that these principles do not only refer to

treatment characteristics hut to the suitability of the programme to the offend-

er. For example, while role-playing and interpersonal skills training are ade-

quate in cognitive-behavioural programmes for 'ordinary' offenders, they can

be contra-indicative for primary psychopaths because of misuse. In this case,

'treated' offenders may reoffend more frequently than untreated controls (e.g.

Rice et al., 1992). Thus, early pleas for individually differentiated correctional

concepts (Sparks, 1968) are supported by recent research (e.g. Toch and Adams,

1994).

Relation between risk and service level

According to Andrews et al. (1990), the level of correctional service should be

matched to the offenders' risk of recidivism (risk principle). High-risk offenders

need an intensive treatment that is not necessary for low-risk groups. For exam-

ple, it cannot be expected that a six-week adventure programme for delinquent

juveniles or ten group counselling sessions for incarcerated adults will prevent

reoffending in severely antisocial cases. In contrast, low-risk offenders do not

need an intensive and costly intervention. The offenders' risk must be thor-

oughly assessed not only with respect to static factors hut also to the develop-

ment before and during the intervention (dynamic risk assessment; Bonta et

al., 1993).

The meta-analytic results on the moderating effects of the offenders' risk seem

to be less consistent than those on the need and responsivity principle. While

some studies found it to be important (e.g. Andrews et al., 1990), others could

not prove it as a separate predictor of treatment efficacy (e.g. Antonowicz and

Ross, 1994). This may be partly due to basic problems of the 'risk' concept.

As the above-mentioned coefficients show, predictability is far from being

perfect and will be scarcely improved. The risk concept is also often too un-

specific. For example, it is not yet clear, whether violent or general recidivism

could be better predicted (e.g. Rice and Harris, 1995; Bonta et al., 1996).

However, measures like the Violence Risk Appraisal Guide (Harris et al., 1993),

the Psychopathy Checklist-R (Hare, 1991) or the Level of Service Inventory-R

(Andrews and Bonta, 1994) have consistently shown that they can improve

correctional placement decisions.

One should also take into account that the risk-dosage relation is probably not

linear. Due to spontaneous remission or protective factors in everyday life,

low-risk control groups may also develop well, thus showing no outcome differ-

ence to the treated group. In contrast, with very high risk cases even intensive

programmes might fail. For these reasons, an inverse U-shaped function may

be an adequate description of the relationship between risk and treatment effi-
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cacy. Thus, the appropriateness to the service level would be most important in

the broad middle range of offender risk.

Treatment intensity and dosage are more programme-focused aspects of the

risk/level of service principle. Various meta-analyses show small positive oorre-

lations between programme dosage, duration, frequency of service etcetera,

and efficacy (Lipsey, 1995). However, different grades of intensity are rarely

implemented within the same type of programme. This should be done more

often to improve sensitive programming and cost-benefit evaluations. Intensity

or dosage is also not only an independent variable but is confounded with

offender variables. For example, psychopathic offenders reveal less motivation

and effort (e.g. Ogloff et al., 1990) and thus more frequently receive a smaller

dosage, or drop out of programmes.

Programme integrity

A certain treatment-label may be rather misleading with respect to what

actually happens in a correctional programme (Ltisel et al., 1987; Rutter and

Giller, 1983). Quay (1987), for example, analyzed an `unsuccessful' group-

counselling programme. He found that, contrary to the concept, staff members

did not belief in the programme, counsellors were poorly trained and offenders

often did not show up. Thus, the treatment had low integrity. Treatment integri-

ty means that the programme is conducted in practice as intended in theory

and design. Due to a lack of process analyses, programme integrity is often

questionable. Various studies suggest that high integrity is associated with

better outcomes. Naturally, this only holds for programmes which are success-

ful in principle. In the case of inappropriate treatment, integrity does not

improve outcome. The importance of programme integrity is greater than the

small part of explained variance in meta-analyses reveals (e.g. Lipsey, 1992a).

Lack of integrity leads to a low reliability of treatment. lust as with the lack of

reliability of outcome measures, this results in smaller effects. Low integrity

may have many causes, for example: weakly structured programmes with no

systematic concept; insufficient staff training in professional knowledge and

skills; organizational barriers and staff resistance to proper programme imple-

mentation; critical incidents like violent acts that lead to a change in political

climate; staff learning processes that unsystematically modify programme

implementation; lack of a common basic `philosophy' regarding criminality

and treatment paradigms (Hollin, 1995; Losel, 1996).

Naturally, psycho-social interventions to offending are basically an individual

process and can never be standardized like technical measures. However, in

order to ensure integrity, it is important to assess and monitor the development
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of the programme, the organizational structure, the selection and training of

staff, the communication and decision rules, and so forth (Hollin, 1995).

Setting characteristics

It is a widespread opinion among criminologists that prisons and other custo-

dial settings are inadequate for rehabilitation (e.g. Silberman, 1980). However,

although various studies show imprisonment has a negative impact with no

rehabilitative effects, the results on custodial settings are not generally dis-

couraging (e.g. Andrews et al., 1990; Lipsey, 1992a). By and large, there seem to

be larger effects in community programmes than in institutions. Placement in a

closed setting, however, is confounded with subject characteristics and particu-

larly his/her risk of re-offending. As mentioned above, various treatments in

prisons have shown positive effects too. Interestingly, the setting moderates

outcome mainly in appropriate programmes (Andrews et al., 1990). In contrast,

inappropriate services seem to be equally ineffective in either institutional or

community settings.

In a more differentiated view on the negative impact of prison life, negative

incarceration effects are not as general as it is often claimed. Studies on the

effects of prison overcrowding, long-term imprisonment and short-term

detention, solitary confinement, and the health-risks of imprisonment provide

inconclusive evidence (Bonta and Gendreau, 1990). The assumed destructive

effects of imprisonment depend on personal, situational, and organizational

moderators that can at least partly be addressed by adequate correctional

treatment. As offenders are often engaged in dangerous lifestyles (e.g. Caspi et

al., 1995; Tremblay et al., 1995), institutions may even have some protective

effects during specific life periods. This view should not be misinterpreted as a

plea for selective incapacitation until criminal dispositions have 'grown out'.

Although the alternative 'community versus institution' is not sufficiently

differentiated, imprisonment should be avoided when possible (also for

financial reasons). Accordingly, differentiated reaction schemes vary from high

security prisons to open departments for prisoners working outside and resid-

ential group living to ambulatory measures with very low control. Systematic

assessments of risk and dangerousness should be implemented and improved

within such a step-by-step strategy of decarceration.

Organizational and staff characteristics

The discussion and practice of imprisonment should also focus more on organ-

izational characteristics like interaction climate, prison regime, relationship

with other services, and so forth. Even within the frame of closed institutions
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and similar formal conditions, features can vary widely (e.g. Moos, 1975). A

regime that is emotionally and socially responsive as well as structured, norm-

oriented and controlling can be highly important not only for the interaction

within a programme but also for future non-offending. The positive function of

such supportive and supervising environment is demonstrated in prisons,

forensic hospitals, residential homes, and schools (e.g. Rutter et al., 1979;

Cooke, 1989; Losel, 1994; Genders and Player, 1995). The influence of staff

characteristics is also too rarely investigated in correctional evaluation. From

process research on general psychotherapy it is known that personal variables

of the therapist are very important for effective intervention (Orlinsky et al.,

1994). Similarly, correctional programming should not only focus on offenders

out also on the staff (Losel and Bliesener, 1989; Porporino and Baylis, 1993).

Effective treatment needs well-selected, specifically trained, highly motivated,

and continuously supervised staff. Attitudes and competencies that are not in

line with the aims and content of a programme may not only lower treatment

integrity out even counterbalance potential efficacy (Hollin, 1995).

Natural protective factors

Research in developmental psychopathology has shown that even under high

risk circumstances some individuals develop relatively well without profession-

al help. Personal and social resources may help to persevere or become resil-

ient. Cognitive and social competences, an `easy' temperament, experiences of

self-efficacy in education or in leisure activities, attachment to a stable

reference person, social support from outside the family, accepting/responsive

and demanding/controlling educational styles can have a protective function

(Losel and Bliesener, 1994; Rutter, 1985). Even in severely antisocial cases, a

pro-social spouse, positive experiences at work, military service, and so forth

help to stabilize delinquents and lead to turning points in life (e.g. Werner and

Smith, 1992). Correctional programmes do not yet routinely integrate such

natural protective factors or mechanisms. However, treatment of juvenile

offenders and early intervention in at-risk groups have shown that working

with the youngsters and the family is particularly effective (Yoshikawa, 1994;

Tremblay and Craig, 1995). In cases of older offenders and those in custody this

is very difficult to realize. The natural environment is often heavily disturb-

ed and there is a lack of personal and social factors for decreasing criminality.

However, although protective functions of the natural environment may be

rare, they should be integrated in correctional planning. One can, for example,

assess familiar risks and related offender needs (e.g. Motiuk, 1995) and system-

atically ask for potential compensations in the natural environment (e.g. in the

wider family, at school, at work). Resilience research also reveals that factors
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are not generally protective hut only in a specific context of others. Sometimes,

`protective' factors might even become a risk (for example, the social support

from deviant peers; Bender, 1995).

Effect criteria

A large part of outcome variance in offender treatment is due to method-

ological characteristics of the evaluations (Lipsey, 1992a; Redondo, 1994).

This indicates that one should be cautious in generalizing the results of single

studies. Design quality must not only be improved with respect to internal

validity but also in construction and external validity (Losel, 1995a). An ade-

quate choice of effect criteria is particularly important for research and prac-

tice. Behavioural and more objective measures of criminality and recidivism

show somewhat smaller effects than measures of institutional adaptation,

attitudes, or personality change (Losel, 1995b). Outcome criteria with good

reliability and longer follow-up periods are also tendentiously assocfated with

smaller effects (Lipsey, 1992b). Behavioural and other successful treatments

have demonstrable effects on institutional behaviour of offenders, but such

changes often do not have a positive effect on later recidivism (Rutter and

Giller, 1983). The relationship between different kinds of outcome is only mod-

erate and needs further clarification (e.g. Lipsey, 1992b). Measures of interme-

diate goals (like attitude or personality change) are sometimes too unspecific

for a sound prediction of future criminality. All this implies a thorough assess-

ment of the offender's development before, during and after the programme.

Therefore, dynamic prediction measures should be included in effective

correctional programming.

Relapse-prevention and aftercare

Various treatment evaluations show substantial efficacy when outcome is

measured at the end of treatment or within a relatively short follow-up period.

However, after two and or more years survival curves of treatment and control

groups often come close together (e.g. Egg, 1990). As mentioned above, this can

be interpreted as a problem of adequate effect criteria. On the other hand,

these phenomena indicate that positive offender changes happened and

should be preserved by additional programmes or relapse prevention. Partic-

ularly in the treatment of sexual aggressors, relapse prevention has proved to

be an essential part of success (Laws, 1989; Pithers, 1990). Skills for coping with

real-life temptations, fantasies, cognitive styles, and criminogenic needs

should, however, also be refreshed and supervised in other groups, for exam-

ple, in alcohol and drug-using offenders (e.g. Annis, 1986; McMurran, 1996).
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Although the necessity of effective through and aftercare is unquestioned in

practice, there is not much systematic research on the combination of treat-

ment and relapse prevention measures. Looking at what happens after a

programme, is also particularly necessary in the case of psychopathy (e.g.

Serin, 1995). Here, relapse prevention has to deal with the problem of

superficial adaptation and abuse of treatment elements. However, similar to

compulsory community supervision of the mentally ill, there are various

resource and other practical problems to be solved (e.g. Exworth, 1995).

Concluding remarks
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Empirical evaluations of correctional programmes have more to offer than

pendulum movements in crime policy. Although there are still many inconsis-

tencies and deficits in research, the present paper showed various key concepts

of effective correctional interventions (see also Losel, 1995b; Gendreau, 1995).

Naturally, the realization and improvement of these features is difficult under

the circumstances which were described in the introduction. However, recent

increases in prison populations and economic problems are not the only

obstacles for a more successful development of the penal system. One should

bear in mind that empirically-founded treatment approaches already faced

similar ideological obstacles at times when the prison population declined and

economic conditions were better. As the US example shows, it can also not be

expected that a less differentiated, pure punishment approach will be less

costly.

Empirically-founded concepts of psycho-social interventions should not be

interpreted as the renaissance of an unrealistic rehabilitation ideal or medical

model of offender treatment. The basis of any psycho-social programme is

informed consent (Hood, 1995). Indeterminate sentencing, uncontrolled

decisions of social services, or fórced personality changes must be avoided.

However, even within a neo-classical confinement model, the offender should

be offered the opportunity to attain learning skilis and behaviour changes as

would be possible in the world outside (e.g. Logan and Gaes, 1993).

In the long run, the current problems and crises of imprisonment cannot be

managed without improvement of prison regimes in the described direction.

The 'toxic mix' of difficult offenders particularly needs empirically-based,

differentiated interventions. The same holds for the rising proportion of foreign

prisoners due to the internationalization of crime. Although prison administra-

tions show great efforts, language, cultural, religious, role, interactional, and

other problems make it very difficult to be legally correct, humane and effec-

tive to minority groups (e.g. Ltisel, in press). For various reasons, transfer to the

homeland is frequently complicated. Therefore, it will become increasingly
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necessary to implement internationally agreed solutions to these problems.

Orie possibility is the development of international bench-marking for prisons

(McDougall and Powls, 1994). Another would be prisons in the country of

origin of foreign offenders that are managed according to international rules

and co-financed by those countries from which offenders are transferred. In

any case, changing patterns in the use of prisons require not only new con-

cepts, but also continuous improvements of what works.
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Ex-prisoners and the labour-market - a literature review

This article is based on a WODC publi-

cation which presents the final con-

clusions of a literature review of

chances of employment for ex-prison-

ers in the Netherlands, a few other

European countries and the United

States.

In November 1995 the Prison Service

Department of the Ministry of Justice

asked the WODC to study the posi-

tionof ex-prisoners on the labour-

market. The Ministry of Social Affairs

and Labour had produced a policy

plan to create paid jobs to enable the

long-term unemployed to get work

experience. It was thought that ex-

prisoners could fall within that cate-

gory. A'quick and dirty' literature

study on the position of ex-prisoners

on the labour-market was needed.

To obtain a good insight into the pro-

blems not only the Dutch literature

on the subject, but also literature

of other European countries and

the United States was studied. The

labour-market problems of ex-prison-

ers can be divided into four phases:

labour-market position before deten-

tion; employment training within the

prison environment; employment

training after release from prison;

labour-market position after deten-

tion.

Labour-market position before

detention

Studies on the labour-market posi-

tion of most offenders in all countries

show no surprising results. Between

60 and 80 per cent has no schooling

or has never finished primary school.

An average of 50 per cent is illiterate.

Between 40 and 75 per cent of the

offenders has never had a job, has

hardly any labour skills, or has only

short employment experiences. More

than 50 per cent of the offenders is

younger than 30 years old. They can

almost be considered as a lost group

on the labour-market at a point when

most people have finished their

schooling and have already started

their employment career.

The socio-economic background of

offenders reveals more reasons why

this group is to be pitied. Alcohol and

drug abuse, financial problems

(debts), domestic and relationship

problems, health and housing pro-

blems are all common within this

group. Psychological factors such as

negative self esteem, no self confi-

dence and little (job) motivation also

have to be taken into account (Anten

en Van der Heide, 1989; Laffargue

and Godefroy, 1989; Dolde, 1992;

Walmsley et al., 1992; Elschot, 1993;
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NACRO, 1993; Tewksbury and Vito,

1993; European, 1995, Gavalas, 1995).

As is shown in a number of studies,

during the sentencing process jobless

offenders have a greater chance of

getting an unconditional prison sen-

tence than offenders with a job. This

results in a majority of prisoners

having a jobless background. Social

benefits are stopped when offenders

go to prison and if they have a job

before they go to prison, they are usu-

ally fired. As a result they also do not

get unemployment benefits during

the time served in prison because

they are not available for the labour-

market. So, the negative spiral goes

on in prison.

The Dutch Ministry of Social Affairs

and Employment is proposing new

legislation which will mean that time

served in prison will be counted as a

period of unemployment. It is expect-

ed that this legislation will be enacted

during 1997. Ex-prisoners will then

be able to participate in employment

programmes for the long-term unem-

ployed (Algemeen Dagblad, Decem-

ber 13, 1995).

Employment training within the

prison environment

To break the negative spiral it is

important that prisoners are enabled

to follow vocational training courses

and get work experience. As a means

of preparing prisoners for release,

employment projects within the

prison environment are useful if they

are professionally presented and

appropriately targeted. Vocational
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training courses and employment

training can only be successful if they

are offered on a voluntary basis to

motivated prisoners. In Germany and

Great Britain prisoners are offered a

personal training scheme as part of a

so called Sentence Planning system.

It appears however that most of the

training schemes are rare ever com-

pleted (Mey, 1992; Plumb, 1993;

Beenakkers, 1994).

In the Netherlands, according to the

prison policy plan of 1994 (Werkzame

Detentie) the aim is to help about 400

prisoners, via a personal detention

plan, to get a job after release from

prison (Deelproject Maatschappelijke

Integratie, 1994). Other possibilities

which already exist to prepare pris-

oners for release are: half-open and

open prisons, halfway houses, hostels

and 'Freizeitstrafe'. These facilities try

to prepare prisoners for resettlement

in the community once they have

almost served their time in prison.

During the daytime the prisoners are

allowed to serve the prison sentence

outside the prison environment. It

enables them to continue their job

with their former employer or to

follow vocational training. Many of

these projects, however, are in the

developmental stage or are just being

started. The number of participants is

often limited and the number of

drop-outs (because of recidivism or

rule breaking) is considerable (Dolde,

1992).

Sometimes prisoners who work out-

side the prison, are allowed to earn a

decent salary. Part of the earnings
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will often be collected by the prison

service to pay fines, debts, compensa-

tion for victims, contributions for

social security, taxes and operational

costs. In a few other projects part of

the salary is saved. When the prisoner

is released he gets the whole savings

amount as a form of 'starting capital'

(Hornum, 1988; Bundesarbeitgemein-

schaft fi r Straffiilligenhilfe, 1993;

European, 1995). Even extra bonuses

are given for certificaten obtained

during detention. As already mention-

ed the effectivity of employment

training projects remains low with an

average dropout percentage of 70;

even with an intensive and integrated

multi-agency approach offered by

the Options for Learning (OFL) pro-

gramme in England (Bryans, 1995).

The traditional prison labour cannot

be seen as useful employment train-

ing. It is considered as extra punish-

ment because wages for the work

are so low. The results are: no labour

motivation, high absenteeism, low

production and bad discipline.

Besides that, the tools, machines and

production techniques are mostly old

or antiquated. They do not link up

with the real work environment out-

side the prison (Maguire et al., 1988;

Hageman, 1995; Bunk und Stentzel,

1995).

A relatively new project in Germany

is the so-called 'Hamburger Model'.

This project seems a possible solu-

tion for the earlier mentioned pro-

blems with prison labour and employ-

ment training. In 1991 an experiment

was started in two open prisons in
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Hamburg to give prisoners better

preparation for the labour-market.

The 'Model' consists of two private

industries located within the prison

grounds. The work is done by normal

employees mixed with unguarded

prisoners who have a labour contract.

Prisoners who want to work there,

have to apply for a job. If they are

contracted, they have to negotiate

the conditions of the contract them-

selves. Before they get a definitive

contract, a test period of eight weeks

is used for vocational training. They

earn a decent salary and have to pay

the usual social benefits and taxes. So

a real labour environment is created

within the prison environment. An

evaluation of these experiments in

1994 gave hopeful results (Hageman,

1995).

Employmen t training after release

from prison

In the Netherlands the Ministry of

Social Affairs and Employment, the

regional labour exchange bureaus

and!or private industries participate

in small employment projects for

ex-prisoners and parolees. At the

beginning of the nineties the Dutch

Probation Service engaged in more

activities to give decent aftercare

to ex-prisoners. In 1992 there were

about 24 employment training pro-

jects, in which the Probation Service

participated to a greater or lesser

extent. The size, the performance

and the aims of these projects were

varied. In Great Britain comparable

initiatives are undertaken by the
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National Association for the Care and

Resettlement of Offenders (NACRO),

the Apex Trust and the Training and

Enterprise Councils (TEC's). In Ger-

many and the United States the em-

phasis is mainly on supervision of

released prisoners, parolees or proba-

tioners. Only a few employment

projects have recently started in

some states in Germany (Fogel, 1988;

NACRO, 1993; European, 1995; Hamai,

1995). Up to now, however, the posi-

tive effects have been low. It is con-

sidered extremely intensive work,

according to probation officers, to

motivate, to activate and to supervise

probationers and parolees (Stichting

Reclassering Amsterdam en 't Gooi,

1994). Despite those negative expe-

riences the projects with active parti-

cipation of employers who are sub-

sidized to contract ex-prisoners seem

to be more successful (Bechtold,

1989; Redner, 1990; Report, 1992;

NACRO, 1993).

Labour-market position after

detention

After release the position of ex-pris-

oners in society has deteriorated. The

few among them who had a job were

fired. Finding a new job becomes

more difficult because of their prison

record and stigmatization. Ex-prison-

ers are completely barred from gov-

ernment jobs. Unemployment bene-

fits which were stopped during the

time spent in prison, are not restart-

ed after release. The only benefit left

is social financial aid and the help of

the Probation Service. In addition,
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psychological problems (especially

low self esteem) play an important

role. Ex-prisoners usual have few

expectations and little motivation to

apply for a job (Janssen, 1995). Atten-

dant circumstances like (increased)

financial problems, housing pro-

blems and relationship problems

turn them towards renewed criminal

behaviour (Wirth, 1992). The Nation-

al Prison Survey In England and

Wales in 1991 showed that a least one

third of the prisoners released in 1986

were back in prison within two years

(Homant and Dean, 1988; Plumb,

1992; Walmsley et al., 1992).

What more can be said about the

position of ex-prisoners on the

labour-market. In general the bad

labour-market position has become

worse. Does a regular job have a

positive effect on these problems

and does ir lower the chance of recidi-

vism? Sadly, only a few studies appear

to examine these important ques-

tions. In general it appears that ex-

prisoners who have a regular job

show less recidivism than jobless

ex-prisoners. Employers usually do

not want ex-prisoners, because they

have too little work experience and

hardly any job skills. Besides that

they are considered to be a risk. A

NACRO study however revealed that

employers who accepted ex-prisoners

as employees, were generally satisfied

by their performance; 82 per cent of

the employers in the private sector

and 67 per cent of the employers of

the public sector (NACRO, 1993).

From the little statistical information
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available on probationers in the

Netherlands (in 1991 and 1993) it can

be said that an average of 50 to 80

per cent is jobless or unable to work

(Reclassering Nederland, 1995; Pro-

jectgroep Databeheer en Data-Ana-

lyse, 1992).

Conclusion

If prisoners are to return to their com-

munities and maintain law-abiding

lifestyles, they must be provided with

accessible tools. Instead of providing

ex-prisoners with subsistence in-

comes, it seems to be more beneficial

to provide decent job skills before

release and assistance in securing

employment upon and after release.

Another aspect that has to be taken

into account are the rising costs of

prison building and service. To lower

these costs and to keep people out of

prison (more) investments in employ-

ment schemes and vocational

schemes for ex-prisoners are needed.

Active participation of employers to

solve these problems is needed. To

achieve better results, good coopera-

tion between the prison service, the

probation service, labour exchange

bureaus, the Ministry of Social Affairs

and Employment and potential

public and private employers seems

to be essential.
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Policing and change - a book review

Marinin, O. (ed.), PolicingChange,

Changin g Police; International

Perspectives,. New York, /London,

Garland Publishing, 1996, Current

Issues in Criminal Justice, volume 14.

343 pages. ISBN 0-8153-1995-9

Policing change, changing police,

edited by Otwin Marenin from

Washington State University, is a

compilation of twelve essays on the

police in contemporary societies. In

particular this book is about the
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roles, functions and activities of the

police during major societal changes

like the processen taking place in the

former USSR or South Africa for exam-

ple. What role do the police play and

what role can they play in periods of

massive social change? After discti'--

sing some thematic questions, the

book takes the reader around the

world, starting in South America.

Paul Chevigny shows how political

and cultural traditions in Brazil led

to the legitimation of police violence

and torture as a form of delegated

vigilantism. The police are expected

to deal with crime and disorder effec-

tively rather than be constrained by

legal and human rights standards.

The author also shows the difficulties

as well as the possibilities of chang-

ing the relations between the police,

the state and the public toward more

democratic and accountable forms

of policing. Next, William Stanley

examines efforts by political factions

and international agencies to con-

struct a new democratic police force

in El Salvador.

Jeffrey Ian Ross describes the legai

and police systems of three Arab

countries. He shows how the Gulf War

between Iraq and the United Nations,

bringing 200,000 foreign soldiers with

their western customs to the region,

sowed the reeds for political instabi-

lity in Yemen, Kuwait and Saudi

Arabia. The situation has imposed

new demands on the state and on the

police.

Then we move from the Middle East

to the Far East, focusing on Hong
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Kong. Legitimizing the use of coer-

cion and control is one problem all

police forces have to face. Jon Vagg's

discussion of Hong Kong shows the

complexities of'police legitimation',

its relationship to policies, to public

consent and to changes in state

structures.

Then the reader is transported to

Europe. Monica den Boer describes

how the police in Italy have been

restructured to deal more effectively

with three threats to order and polit-

ical stability: illegal immigration,

terrorism and organized crime. At the

same time the political order is beset

by scandal and corruption, public

resentment and general incivility.

Graham Ellison and Jim Smyth dis-

cuss the efforts by British security

forces and constabulary to suppress

threats to the political order and

British and Protestant control over

Northern Ireland. Here the police

have engaged in systematic and un-

checked repression and extrajudicial

executions.

Neil C. Walker discussen the pro-

cesses of police cooperation as

Europe has moved toward union and

how European integration has affect-

ed the domestic and international

activities of the police. As a new polit-

ical state may emerge, the roles and

functions of the police may be losing

a societal anchor. If the state dis-

appears where do the police go and

to whom are they accountable?

Policing in South Africa is described

by Mike Brogden. Three forms of

policing have emerged: state, private
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(mostly in white areas and for corpo-

rations) and civil (mostly in black

townships). The author argues that

all three forms must be acknow-

ledged as legitimate expressions of

community preferences, as long as

these are constrained by general legal

and political accountability mecha-

nisme. Clifford Shearing describes

how he, together with local people,

tried to establish new privatized po-

lice powers in South Africa, in order

to enhance poor people's access to

security. With respect to the former

USSR, Louise I. Shelley delineates the

decline of the militia during and after

glasnost.
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Finally the editor of the book, Otwin

Marenin, sketches general themes

about policing and change. He sug-

gests that the development of polic-

ing, of the state and of society are

parallel and intertwined, yet distinct,

processes. The police have the capaci-

ty, under certain conditions, to shape

the development of themselves and

their societal environments.

Maurits Kruissink

Researcher at the WODC

Ministry of Justice,

Schedeldoekshaven 100,

2511 EX The Hague, The Netherlands

Restorative justice for juveniles

Potentialities, risks and problems for research

This international conference is or-

ganized by the Research Group on

Juvenile Criminology in association

with the International Network for

Research on Restorative Justice for

Juveniles and will be held in Leuven

(Belgium) from May 12-14, 1997.

Discussions on Juvenile Justice are

caught in a permanent rehabilitation/

retribution impasse, of which a way

out must be found. Experiments with

victim/offender mediation and com-

munity service (both terms are used

generally) appear to show great prom-

ise. What was initially used as a series

of techniques is increasingly being

positioned in a broader Restorative

Justice theory which considers the

function of the judicial responses to

crime in a different way: the main

objective of the intervention should

not be to punish, nor even to (re)edu-

cate, but to repair or compensate the

harm caused by the offence. Confi-

dence is growing that restorative

justice could become a fully-fledged

alternative to both the retributive and

rehabilitative approaches to juvenile

crime. All over the world, empirical,

theoretical and socio-ethical research

is being carried out and experiments

are being conducted and evaluated.

The International Network for

Research on Restorative Justice for
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Juveniles brings together internation-

ally prominent scholars to promote

comparative research and reflections

on the potentialities and risks of

restorative justice for juveniles. The

objectives of the Network's first Inter-

national Conference are to address as

complete a state of affairs as possible,

to stimulate further research and

experiments, to formulate an ade-

quate policy into a restorative social

response to juvenile crime and to lay

the foundations for systematic com-

parative work.

Keynotes speeches will be given by

John Braithwaite (Australian National

University), Daniel van Ness (Univer-

sity of Malta), Gordon Bazemore

(Florida Atlantic University), Peter

van der Laan (Ministry of Justice, The

Hague), Klaus Sessar (University of

Hamburg), Burt Galaway (University

of Manitoba). Contributions are also

expected from Barry Feld, Susan

Guarino-Ghezzi, Russ Immarigeon,

Kurt Taylor-Griffiths, Jean Trépanier,

Mark Umbreit, Elmar Weitekamp and

many other prominent scholars.

All participants are invited to present

papers for discussion in workshops

and in poster sessions. They should

deal with judicial, or at least officially

supervised initiatives, aiming at res-

toration, compensation or restitution

of material, psychological and/or

societal harm caused by an offence

(mediation, community service,

family conferences). Possible subjects

include legal and ethical issues, resto-

ration/rehabilitation balance, des-
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criptions of concrete experiments,

strategies for implementation,

empirical research data, research

methods, cultural and ethnic rele-

vante, restorative justice and public

safety and history of restorative

justice.

Abstracts of papers should be receiv-

ed no later than February 1, 1997.

Acceptance for presentation will be

communicated before March 15. For

more information, please contact

International Network for Research

on Restorative Justice for Juveniles,

Criminologie K.U. Leuven,

Hooverplein 10,

B-3000 Leuven, Belgium



Crime institute profile

National Research Institute of Legal Policy,

Helsinki, Finland

Kauko Aromaa'

The National Research Institute of Legal Policy is a national government agency

located in Helsinki, Finland's capital city. In 1963 the Finnish Ministry of Justice

established the Institute of Criminology which was reorganized in 1974 to

create the present institute. Attempts to create a criminological research

institute at the University of Helsinki had failed. From the point of view of

international cooperation, among other things, it was considered important

that at least one research institute with a criminological orientation was

established in Finland, therefore the Ministry of Justice decided to sponsor the

project. The Institute did not, however, become part of the Ministry but was

given a fairly independent status. Its first director was Mrs. Inkeri Anttila who

was Professor of Criminal Law at the University of Helsinki.

The 1974 reorganization extended the mandate of the Institute to socio-legal

research in general, with the added stipulation that the research programme

should take into account the needs of legislative planning: 'to impartially

conduct research on legal policy, taking into account the investigations and

reports needed in the drafting of legislation, and to carry out duties specified

by Government Decree'.

Internal planning documents, interpreting these tasks, observe that the

Institute has two main tasks: 'Firstly, the Institute is to function as a centre

of research with an obligation to carry out basic research projects, acquire

necessary scientific documentation, maintain contacts with experts abroad

and in Finland and, generally, to maintain the professional expertise of the

1 Deputy director, research director of the Criminological unit, National Research Institute of Legal

Policy, P.O. Box 1200, 00101 Helsinki, Finland, tel: +358-0-1825 7851, fax: +358-0-1825 7865 and

1825 7866, E-mail: optula@optula.pp.fi
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Institute. The second main task of the Institute is to conduct research which

throws light on central issues of legal policy, in particular such current issues

which are relevant to the law drafting activities of the Ministry of Justice. In

practice, the reorganization entailed the dividing of the Institute's research

staff into two units, a unit for criminological research and a unit for general

socio-legai research. The criminological unit of the Institute, under this new

mandate, provides basic analyses of the crime situation and policy analysis

regarding concrete pieces of new penal legislation and other legislation

relevant to the work of the Ministry of Justice.

Funding for the National Research Institute of Legal Policy is provided by the

Ministry of Justice. In the 1996 financial year, the Institute's budget received

from the Ministry budget is FIM 4.7 million (approximately $ 0.9 million). This

is supplemented by research contracts established with outside partners. Since

Finland still has no established centres or chairs in academic criminology the

role of the Institute as a centre of national expertise in criminology remains

central. This fact is reflected in, among other things, recent developments

where external demand of this expertise has resulted in a situation where half

of the criminological research staff is financed from sources other than the

Ministry of Justice.

The organization

The Institute has a permanent staff of 15, including the Director. The Institute's

general direction is ratified by a Board of Management, nominated by the

Ministry of Justice. Currently the Board is chaired by a Professor of Civil Law

of the University of Turku, Professor Ari Saarnilehto.

In addition to the permanent staff, a number of project researchers are employ-

ed. Being on a temporary project basis, their specialization depends on the

actual projects. In practice, they are also permanently employed, but on terms

that are constantly renewed, depending on the supply of external resources.

As there is no other natural channel - remembering the Jack of university-

level criminology in the country - of recruiting new researchers when needed,

this system simultaneously serves as a reserve of able specialists who can be

employed on new projects as they are created. This system also serves in-house

training.

Some of the research staff have law degrees, others have degrees in social

sciences. The Institute also on occasion hosts post-graduate socio-legal and

criminological researchers who have independent funding. Presently, two

such `research fellows' are to be found on the premises.

In addition, the Institute presently serves as the host for the National Board

for Crime Prevention, the secretary general of which has joined the group.
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Activities and achievements
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The Institute is principally a research centre and a pool of experts. Therefore it

is often pointed out that a large proportion of the expertise supplied makes use

of channels other than research proper: expert opinions for parliamentary

committees, commentaries to the Ministry of Justice, analyses, lectures,

articles, media debate. Lacking a direct university background, the Institute has

no permanent teaching obligations - and no students of its own. The staff is

often called upon to deliver lectures at university institutes of sociology, social

policy, penal law, civil law and sociology of law.

Research

As the institute profile is concerned with criminological centres, the general

socio-legal unit is not dealt with here. Criminological studies of the Institute

have varied over time. The programme is annually negotiated with the Ministry

of Justice. The criminological unit has seen one of its central tasks as being to

analyze and evaluate crime and crime control developments in Finland. Upon

agreement with the Ministry, this has for more than 20 years now included the

publication of a yearbook that analyses and evaluates the national crime

situation.

Analysing and evaluating crime developments has necessitated the creation of

proper crime indicators, a project that is expected to continue. The first crime

victimization study in Europe based on a nationally representative sample was

carried out by the Institute in 1970. Since then the unit has been involved in a

number of victimization projects both in Finland and other countries, also in

the format of the International Crime Victimization Survey coordinated by the

Dutch Ministry of Justice. Consequently, a national comparative time series on

victimization is available, to some extent dating as far back as 1970, and in a

more extensive format from 1980 onwards.

Further development of this project is represented by business victimization

surveys that have been carried out since 1994 (with the first pilots initiated in

1976). The first national survey is expected to be launched in 1997.

The self-report tradition is also presently covered by the research programme.

The basis of the work is the International Survey of Self-Reported Delinquency

(ISRD). To begin with, representative school samples using a standardized

self-report instrument have been constructed, and after pilot surveys in 1992

and 1995, the first full-scale national survey was conducted in the spring of

1996.
Another central task of the unit is evaluation of the impact of criminal law re-

forms. Current evaluation projects deal for instance with pre-trial investigation
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reform, the introduction of community service and experiences with mediation

in Finland.

Furthermore, the research programme is flavoured by topics that are deter-

mined by negotiations with outside partners. Recent examples include studies

of the crime situation in the St. Petersburg region and in the Baltics, a study of

violente experienced at work, a study of the grey economy in the construction

industries and restaurants, and a model project of local crime analysis.

Partners sponsoring such research have recently included:

- the Ministry of the Interior (the model project of local crime analysis);

- the Ministry of Social Affairs (an evaluation of mediation);

- the Ministry of Foreign Affairs (crime in St. Petersburg);

- the National Board of Taxation (grey economy);

- the Finnish Work Environment Fund (violence at work: a situational

analysis of its prevention).

Library

The Institute library, because of the unique status of criminological expertise in

the country, is the only special library on the subject of criminology in Finland.

At present it contains about 10,000 volumes of choice criminological sources. It

is, however, only a working device for the staff of the institute, and although it

is available to all interested parties, it does not serve as a public library. It is

frequently attended by students and experts, among others from Heuni, the

European Institute for Crime Prevention.

Publications

The Institute has two publication series that disseminate results of the insti-

tute's research activities. As a rule, it does not serve as a publication channel for

outside research. The 'Publications' series began in 1974, and contains today

more than 130 volumes. Recent titles include 'Crime Damages'; 'Hidden crime';

'A study of the attitudes of girls in Helsinki towards crime'; 'Mediation in prac-

tice and an assessment of mediation as an alternative to the criminal justice

system'; 'Punishment and suitability for punishment: Initial phases and pro-

blems of Finland's community service experiment'; 'One-hundred bankrupt-

cies. A study of criminality connected with bankruptcy situations'; 'Court-order-

ed compensation for losses from crime'; 'Payment card offences. A study of

bank credit card frauds and offenders'; 'Violence at work. An interim report on

a project concerning violence experienced at work'; 'Understand and punish.

The culture of juvenile transgressions in the context of a welfare state'; 'Two

country reports from the 1989 international crime survey: Finland and Nor-
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way'; 'Juvenile delinquency in Finland, 1995. Developing a standardized

indicator system on self-report delinquency'; 'Crime problems experienced

by Finnish companies in St. Petersburg'.

The 'Research communications' series, started in 1992 now numbers 25

volumes. Recent titles include: 'Fifteen years of decreasing prisoner rates in

Finland'; 'Business security in southwestern Finland'; 'The security of Finnish

businesses in St. Petersburg'; ' Victims of crime in a time of change: Estonia

1993 and 1995'; 'Measuring self-reported delinquency. A methods study'; 'The

security of Finnish companies in Estonia 1995'.

The members of the Institute staff have also published extensively elsewhere:

as the annual volume of in-house publications fluctuates around ten, the staff

members have in recent years published annually some 50-60 articles, papers

and other texts in domestic and foreign publications.
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Farrell, G., K. Mansur, M. Tullis

Cocaine and heroin in Europe 1983-93: a

cross-national comparison of trafficking

and prices

British Journal of Criminology, vol. 36,

1996, no. 2, pp. 255-281

Drug law enforcement aims to reduce the

consumption of illicit drugs through reduc-

ing supply and increasing prices. Data on

cocaine and heroin seizures, prices, and

methods of traffic are presented for

1983-93. Seizures, giving some indirect

indicator of trafficking, rose sharply for

both drugs in the second half of the 1980s.

Prices of both drugs showed a decline

across the decade, and the prices of both

drugs seemed to track each other. Data on

the primary means of transport of cocaine

and heroin into Europe lends support to

an explanation of the price patterns in

terms of the risk factors these impose for

intended to impact upon the problem,

suggest that the rapid substitution of

interdicted traffickers and routes is highly

likely, and that present levels of enforce-

ment will have little deterrent or preven-

tive impact. While the European drug

scene is changing rapidly, not least due to

political changes, the anal may retain

some general applicability.

Faure, M., M. Visser

How to punish environmental pollution?

Some reflections on various models of

criminalization of environmental harm

European Journal of Crime, Criminal Law

and Criminaljustice, vol. 3, 1995, no. 4,

pp. 316-368

In this article the authors reflect upon the

various possibilities available to punish

environmental pollution. More particular-

ly they analyze the relationship between

the way an environmental crime is defined

in legislation and the conditions of proof

that must be met to provide evidence of

this crime. In general they believe that

several questions arise with respect to the

increasing tendency to provide direct

protection of ecological values through the

criminal law. In some cases this criminal

law protection is effectuated through the

use of vague concepts such as a duty of

care. This leads to several questions, not

only how one can prove the breach of such

a duty of care and what the role of tech-

nical evidence should be in that respect,
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hut also whether the use of these vague

concepts conflicts with general principles

of criminal law related to the rule of law.

The question will therefore arise whether ir

is possible to provide for optimal protec-

tion of ecological values while guarantee-

ing a minimum legal protection to the

defendant and minimum guarantees in

respect of the law of evidence.

Fennell, Ph., Ch. Harding, N. Jtirg et al.

(eds.)

Criminal Justice in Europe: a Comparative

Study

Oxford, Clarendon Press, 1995, 404 p.

The theme of this book is the developing

influence of European law and European

integration on the criminal justice systems

of the Netherlands and England and Wales.

It examines the different responses

adopted in the two jurisdictions to current

problems in criminal justice, against the

background of European law. The topics

discussed in this study include: the in-

fluence of the European Convention on

Human Rights; the influence of European

Community law; the influence of treaties

concerning criminal justice cooperation

between the two systems; and, finally, the

extent to which supranational mecha-

nisme of criminal justice are developing in

the wake of European integration.

Fionda, J.

Public Prosecutors and Discretion: a

Comparative Study

Oxford, Clarendon Press, 1995, 268 p.

This book systematically explore the field

of prosecutorial influence over sentencing

in Europe and analyses the implications

for reform. Chapter 2 provides a legal and

historical explanation of the prosecution

system in England and Wales, including an

exposition of the problems involved in the
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combined investigation and prosecution

roles of the police, which the establish-

ment of the Crown Prosecution Service

aimed to overcome. Chapter 3, 4, and 5

detail the operation of the prosecution

systems in Scotland, the Netherlands, and

Germany respectively, and include com-

ments on the exercise of discretion by

public prosecutors in those countries and

on the influence of recent policy develop-

ments on the prosecutor's sentencing

jurisdiction. Chapter 6 takes a collective

view of the concept of the prosecutor as a

sentencer in Europe. Three models of

prosecutorial justice, that is the Operation-

al Efficiency model, the Credibility model,

and the Restorative model, emerged from

the data included in Chapter 3, 4, and 5

and are fully expounded in Chapter 6.

These models illustrate how the extension

of the sentencing role of the prosecutor

has been justified and accounted for. In

chapter 7 the models have been used to

show how the constitutional and civil

liberties issues which inherently arise in

the extension of an administrative form of

justice have been addressed in the juris-

dictions. Finally, chapter 8 draws conclu-

sions from the European experience and

analyses the implications of this experi-

ence for the consideration of reform of the

Crown Prosecution Service in England and

Wales.

Gibson, J.L., G.A. Caldeira

The legai cultures of Europe

Law and Society Review, vol. 30, 1996,

no. 1, pp. 55-85

The authors present an investigation into

the legai cultures of the countries of the

European Union. Drawing on mass

surveys conducted within each of the

countries (including a separate sample in

East Germany), they explore popular
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attitudes toward various dimensions of

law: support for the rule of law; percep-

tions that law is a non neutral, repressive

force; and support for individual liberty.

Although the analysis focuses on national

differences, the authors also explore

within-system variation (e.g., across

various socioeconomic strata). Ultimately,

the purpose is to document cross-national

differences in legal cultures and to take

some tentative steps toward explaining the

origins of these differences.

Hagan, J., H. Merkens, K. Boehnke

Delinquency and disdain: social capital

and the control of right-wing extremism

among East and West Berlin youth

American Journal of Sociology, vol. 100,

no. 4, 1995, pp. 1028-1052

The authors link the notion of subterrane-

an traditions to the concepts of control

theory, anomic aspirations, and social

capital to explain right-wing extremism

and school delinquency among German

youth. Weakened informal social controls

and anomic aspirations lead to delinquent

drift and extremist and delinquent involve-

ments. East Berlin youth are uniquely

exposed and vulnerable to anomic aspira-

tions and associated right-wing extre-

mism, hut their schools and parents play

significant roles in suppressing their right-

wing attitudes. Schools and families are

underappreciated sources of informal

social control and resulting social capital

that constrain right-wing extremism and

related problems of young people during a

period of rapid social change in the former

Trast Germany.

Hauber, A., B. Hofstra, L. Toornvliet et al.

Some new forms of functional social

control in the Netherlands and their effects

British Journal of Criminology, vol. 36,
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no. 2, 1996, pp. 199-219

Recent government policy in the Nether-

lands has supported the introduction of a

number of new types of agents of social

control. This article, based on the results

of two recent research projects, focuses on

three questions centra] to the effectiveness

and acceptability of three kinds of agents:

city wardens, police patrollers, and public

transport inspectors. First, objective

security: what effects did supervision by

different types of agents have on those

forms of crime with which the agents were

confronted, as observed by the resear-

chers? Secondly, the performance of the

agents and the reactions of the members

of the public with whom they were in

contact are treater. Finally, subjective

security is discussed: did the agents have a

positive influence on the public's percep-

tion of their safety?

O'Connell, M., A. Whelan

Taking wrongs seriously: public percep-

tions of crime seriousness

British Journal of Criminology, vol. 36,

no. 2, 1996, pp. 299-318

This article sets out to investigate three

issues central to the study of public

perception of crime seriousness, based on

empirical data arising from a survey of a

representative sample of Irish (Dublin)

citizens. The first issue is that of the 'mean-

ing' of seriousness and some evidence is

found for the notion that seriousness may

be a complex variable reflecting the

relative weights given to the wrongfulness

and harmfulness of an offense. Secondly,

the degree to which perceptions of crime

seriousness are consensually held between

differing societies, and social groups over

time is examined. Finally, the methodolo-

gical debate over rating offense serious-

ness is considered.
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Parker, H.

Young adult offenders, alcohol and

criminological cul-de-sacs

British Journal of Criminology, vol. 36,

no. 2, 1996, pp. 282-298

This article compares and contrasts quan-

tifiable data and motivational accounts

obtained from in-depth interviews with

66 persistent young adult offenders, most

of whom were also heavy drinkers. It not

only demonstrates how important tech-

nique and setting are in producing results

but shows how misguided a primary focus

on alcohol as a key variable can be if the

consumption of other psychoactive drugs

is ignored. The increasing significance

of alcohol's entanglement in poly-drug

use is thus highlighted. Acquisitive crime,

violence and alcohol and drug use may

well be connected, particularly in the

lives of persistent young adult offeraders,

but as this study shows the linkages prove

extremely complex and difficult to des-

cribe fully.

Pfeffer, K., B. Cole

Policing youth crime: children's views

Policejournal, vol. 69, no. 1, 1996, pp. 5-11

As part of a larger project of children's

perceptions of the police and youth crime,

650 school pupils were asked what they

think the police can do to stop youth

crime. Questionnaires were administered

to 187 eight-year-olds, 135 10-year-olds,

145 12-year-olds, and 183 14-year-olds.

Three of the seven schools used (57.4 per

cent of the pupils) were located on local

government housing estates and the

remaining four schools were located in

suburban areas (42.6 per cent of the

pupils). Fifty five per cent of the pupils

were male and 45 per cent were female. A

number of themes arose from the analysis

of the children's views about youth justice,
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namely: punishment, parental responsi-

bility, a lack of faith in current practices,

and the role of the police.

Pizan, A., Y. Mansfeld (eds.)

Tourism, Crime and International Security

Issues

Chichester, John Wiley and Sons, 1996,

321 p.

The 20 chapters in this book represent the

work of 25 authors from eight countries

who analyze case studies relating to

tourism and violence in 16 countries or

territories. They address conceptually and

empirically the causes and effects of

violence against tourists and the tourism

industry and provide the reader with pos-

sible measures to contain and minimize

the negative effects. In part 1 of the book

the seven chapters describe and analyze

the relationship between tourism and

crime. Part 2 of the book deals with tour-

ism and political instability. Part 3 focuses

on tourism and war. In part 4 of the book,

two chapters analyze the incidente of

crimes in hotels, describe the legal respon-

sibility of hoteliers towards their guests

and suggest measures of crime prevention

through environmental design.

Pratt, J.

Governing the dangerous: an historica]

overview of dangerous offender legislation

Social and Legal Studies, vol. 5, no. 1, 1996,

pp. 21-36

This article provides an overview of dan-

gerous offender legislation, drawing on

material from a range of English-based

jurisdictions. The original dangerousness

laws firmly bore the imprint of welfarism.

They came to be constructed around the

idea of protecting the public from per-

ceived dangers specific to that era. Post

1970, dangerousness laws begin to reflect
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changing politica) rationalities and modali-

ties of government. To ensure greater effi-

ciency in their use, actuarial calculation

begins to replace psychological diagnosis

in the assessment of dangerousness. The

calculation is to ascertain the likelihood

of future crime: the interest in past causes

has gone, in just the same way that rehabi-

litation, as a form of cleansing of past

trauma, no longer fits neo-liberalism.

Rieple, A., M. Harper, A. Bailey

Ex-offenders and enterprise

Howard Journal of Criminal Justice,

vol. 35, no. 2, 1996, pp. 131-147

This article reports on an exploratory

study which has investigated the potential

which offenders may have for entre-

preneurial activities. The research found

that prisoners appear to be more entrepre-

neurial than other occupational groups,

although probationers are not. The study

suggests that a high proportion of both

groups of offenders had worked in their

own businesses in the past, and as such

may benefit from specialist small business

training or support which can address

their particular needs. Prisons in general

offer training, hut probation services do

not, and there appears to be little coordi-

nation of this training between agencies.

Ruggiero, V.

War markets: corporate and organized

criminals in Europe

Social and Legal Studies, vol. 5, no. 1, 1996,

pp. 5-20

The first part of this article focuses en the

most relevant literature available on the

relationship between corporate and orga-

nized crime. The centra) part analyses a

number of illegal episodes occurring with-

in the arms trade. This analysis, focused

only on European countries, serves as a
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case study aimed to redefine the differ-

ences, contacts, similarities and factual

overlaps between organized and corporate

crime.

Sheptycki, J.W.E.

Law enforcement, justice and democracy

in the transnational arena: reflections on

the war on drugs

International Journal of the Sociology of

Law, vol. 24, no. 1, 1996, pp. 61-75

This article will take the reader on a

guided tour of some of the more salient

developments in international criminal

law and transnational law enforcement

relating to drugs trafficking, and show

what this reflects about the possibility of

a transnational democratie world order.

By way of conclusion, the paper will then

open up for consideration other forms of

criminality currently under the gaze of

the transnational law enforcement enter-

prise.

Smart, U.

'In John Howard's Footsteps': history of the

untried (remand) prisoner in England and

Germany

Prison Service Journal, 1996, no. 103,

pp. 6-21

The author studied the renrand prisons in

England and Germany. The treatment of

remand prisoners in both countries was

studied before (in 1777) by John Howard.

The author draws the historica) back-

ground to the treatment of the 'prisoners

awaiting trial' and draws comparisons

between England and Germany in the past

and in the presente.

Van Zyl Smit, D.

Constitutional jurisprudence and

proportionality in sentencing

European Journal of Crime, Criminal Law
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and Criminal Justice, vol. 3, no. 4, 1995,

pp. 369-380

The Recommendation of the Committee of

Ministers of the Council of Europe

concerning consistency in sentencing has

recognized that '(w)hatever rationales for

sentencing are declared, disproportion-

ality between the seriousness of the of-

fence and the sentence should be avoided.

This paper has attempted to show that the

principle of proportionality is not merely a

matter of penal philosophy but that it

forms a fundamental part of a number of

constitutional traditions.
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Studies on crime and justice

The central question is how the treatment

by legal authorities affects victims' atti-

tudes and law-abiding behaviour. Specifi-

cally, the research looks at how victims

evaluate their treatment by the police, the

public prosecution and the courts and how

the treatment by authorities affects vic-

tims' attitudes towards these authorities.

Three general attitudes are assessed

namely, satisfaction with performance,

support for authorities and the individual's

perceived obligation to obey the law.

Besides these general attitudes, the in-

fluence of treatment on the victims.

(self-reported) law-abiding behaviour is

examined. In order to be able to attribute

the effects of victims' experiences with

authorities to the treatment they received

and not to other intermediating factors, a

quasi-experimental design was implement-

ed. The study is based on a pretest-post-

148

test-design. The data are based on inter-

views with victims of felonies. Respon-

dents were interviewed twice: first shortly

after their cases had reached the office of

the public prosecutor and again some five

months later. In all, 640 victims partici-

pated in the first interview and 435 parti-

cipated in both interviews.
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