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Editorial

In the year 1995 we have to acknowledge the fact that the market is the most

dominant regulatory mechanism in the economic world. The market and

liberal state bureaucracy - fashioned in a more or less social way - are two

pillars of modern society. There can be a lot of tension however between law

and the demands of the market. Competition and the search for profits can be

so strong that the law, and even elements of criminal law, are overlooked. We're

talking here about corruption, bribery, fraud, and corporate crime.

The great American criminologist Sutherland was talking about 'white-collar

crime' when he theorized about these type of crimes, committed by business

people, high-ranking employees, civil servants and so on. His analysis had a

strong flavour of personalizing the problem. The word 'corporate crime' empha-

sizes the organizational character of the problem: structures as against people.

The concepts of corporate crime and enterprise crime refer to economic and

social contexts. Corruption and corporate crime can be seen as the negative

products of the two pillars already mentioned.

There is in fact a strong tendency to fight this type of crime in an administra-

tive or organizational way. Criminal law represents an individualistic approach

to social problems, while an organizational approach would seems to be more

appropriate. In this issue of the European Journal on Criminal Policy and

Research a number of these problems are dealt with. The first article of L.W.J.C.

Huberts assesses public corruption in the world. This assessment was made

following a survey involving 257 experts in the corruption field. From their edu-

cated guesses it can be concluded that 'western European countries are seen as

less corrupt and fraudulent than most industrialized countries in other parts of

the world'. In their view more awareness of the problem is necessary, because

the problem is growing and will not end when 'the Italian case' is solved.

In the second article E. Savona analyzes the operation Mani pulite (Clean

hands) in Italy. In his eyes corruption can be understood as a rational choice

depending on monopolistic regulation, discretionary power and accountability

in decision-making. The dynamics of opportunities and risks in the Italian case

demonstrates that criminal law and prosecution have been effective. But it is

important to understand that 'criminal law should be accompanied by an ap-

propriate system of incentives/disincentives (...) in the key sectors of the state'.

The third article on corruption reviews the problems of corruption and ad-

ministrative functioning in five Central Asian states. The author, G. Gleason,

concludes that the best option for discouraging economic corruption in

Kazakhstan and Uzbekistan is the simultaneous establishment of civil service
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professionalism and the encouragement of alternative and multiple forms for

the provision of public services. The internal situation in Kyrgyzstan, Tajikistan,

and Turkmenistan suggests a more traditional path toward the reduction of

corruption.

In the next section two articles are included on fraud or, perhaps more accu-

rately, the struggle against fraud. Alan Doig informs us about the anti-fraud

activities in Great Britain. The number of fraud squad officers within each of

the many police forces in the United Kingdom are small despite the complexity

of the cases and the large amount of money involved. This is in part the con-

sequence of a political agenda that places an emphasis on, and provides

resources to deal with, crimes against the person and against property and

partly because, traditionally, many public sector organizations have taken

responsibility for fraud affecting their activities. Although there are differences

in how each organization deals with fraud, these differences have not been

significant. The moves to inter-agency cooperation and information-sharing

have, however, highlighted potential issues that stem from and reflect the

fragmented approach taken when dealing with fraud.

The second article on fraud is concerned with the anti-fraud coordination in

the EU. The article comprises information from two recent publications of

UCLAF. It gives some general information on the UCLAF (Unité de Co-ordination

de la Lutte Anti-Fraude) and more detailed information about the fraud prob-

lem in the EU. There is evidence that between one and two percent of the EU

budget is subject to fraud and irregularities (approximately 1.5 billion ECU's),

and the actual amount may be even higher.

The third section has to do with what can be seen as real business crime. In

recent years firms in many Western countries have attempted to assert control

over the use of their trademarks and to suppress counterfeit and 'copy'

products. While such attempts may not be new, the global market and the

'globalization of law' have ensured that they take place in a radically new

economic and political environment. However, police forces tend to remain

aloof from enforcement practices. Jon Vagg examines the ways in which the

infringement of trademarks has gradually become assimilated into the criminal

law while the policing of trademarks has remained largely outside the scope of

regular police work.

In the last article attention is drawn to what is called 'grievous business harm'.

Maurice Punch establishes the fact that business crime and corporate crime

have been neglected by criminologists. In his view there is an increasing body

of evidence that 'companies have killed, maimed, gassed, poisoned and blown

up people'. In the article some of the consequences of harmful business

behaviour are specified. In his opinion we should enrich criminology by

focusing more on corporate and organizational crime.



Western Europe and public

corruption

Expert views on attention, extent and

strategies

Leo Huberts'

The public corruption issue is back on the public and political agendas in

most European countries. This revival is understandable considering recent

developments in Italy. Italian politics appeared to be penetrated by structural

corruption and in a short period of time the traditional party political system

was destroyed by the corruption virus. This demonstrated that public

corruption was not a phenomenon solely to be found in developing countries,

as many people had started to believe.

This article presents an outline of how Western Europe deals with the

corruption phenomenon. Because the problems of the former communist

states in Eastern Europe differ enormously from the problems faced by

countries in the west, the north and the south, 1 concentrate on that part of

the continent we know as 'Western Europe'.

Firstly, 1 present a brief overview of the changes in the attention paid to the

problem by the established political parties. Is Western Europe really

rediscovering the phenomenon?2 Secondly, the article outlines a number of

1 L.W.J.C. Huberts is a lecturer at the Department of Political Science and Public Administration of

the Vrije Universiteit Amsterdam in the Netherlands (Boelelaan 1081c, 1081 HV Amsterdam).

This article is a revised version of part of a paper presented at the XVIth World Congress of the

International Political Science Association, August 21-25, 1994, Berlin. Among the numerous

scholars and friends who provided inspiration as well as assistance, 1 would especially like to thank

Haile Asmerom, Alan Doig, Hans van den Heuvel, Lex and Wim Huberts, Jan Kleinnijenhuis, Paul

Pennings, Donnatella della Porta, Winfried de Valk, Bertjan Verbeek, Michiel de Vries and Marga

Wijman.

2 One of the reasons for organizing the Fifth International Anti-Corruption Conference in The

Netherlands in 1992 was that'corruption is a somewhat neglected field of attention within
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the results of the expert survey 1 organized at the beginning of 1994. Just

how serious is the corruption and fraud problem in Europe in the eyes of the

European and non-European experts who were consulted? Thirdly, attention

is paid to the different strategies that are possible in order to prevent and to

reduce public corruption and fraud in Western European countries.

In a concluding section the different elements are combined. Is corruption a

problem that has to be taken seriously, also in Europe? Do political parties pay

enough attention to it and which initiatives seem promising in dealing with the

problem in the context of industrialized western democracies?

Methods

The first question concerning the attention being paid to the corruption issue

by political parties will be answered on the basis of the European Manifesto

Research Project (Budge, Robertson and Hearl, 1987; Volkens and Hearl, 1990).

In this project party programmes are analyzed as an indicator of the parties'

policy emphasis and policy positions. Therefore, the party programmes
are subjected to quantitative content analysis. The content of the election

programmes of all significant political parties is analyzed and coded sentence

by sentence. This results in a quantitative overview of the prominente of 56

issues in these programmes. Among these issues is 'political corruption',

defined as the 'need to eliminate corruption, and associated abuse, in political

and public life' (Volkens and Hearl, 1990, p. 58).

The questions about the extent of the corruption and the strategies against it,

are more difficult to answer. 'Corruption obviously exists in all societies, but it

is obviously more common in some societies than in others and more common

at some times in the evolution of a society than at other times.' This often-cited

statement by Huntington (1989, p. 377) has not often been followed by answers

to the obvious question which follows: Where and when, was and is, public

corruption more common, more endemic, more threatening to society?

Trying to find out what researchers know about corruption and fraud in

different countries, I soon noticed that the attempt to compare different

countries and continents is not very popular among scholars.

On the one hand, this is understandable. When an organization or a country is

in one way or another linked to the delicate subject of corruption and fraud,

that linkage can be very harmful, and for that reason researchers have to be

extra careful.

European culture' (Van der Vijver, 1993, p. 133) and the organizers stressed the importante of a

discussion on a European level, also because growing economic cooperation is expected to cause a

growth in corruption (Van Vliet, 1993, p. 136).
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But being careful does not have to be synonymous with being silent. So I

decided to initiate a form of comparative research and to organize survey

research among experts in the field. What are the views of the experts in the

field on the extent and seriousness of the problem, its causes and the

effectiveness of anti-corruption strategies?

Comparative research is research with many difficulties and pitfalls. Two of

them have to be dealt with in this short introduction. First, the problem of

ethnocentrism. Every attempt to do research in different countries has to deal

with this problem. On the other hand, is the risk not bigger when a scholar

limits himself to studying one country? 'It is a natural risk, when one compares,

to fall into ethnocentrism; but comparison may be the best antidote to this

danger. Irresistibly, the perception of contrast makes researchers sensitive to

the relativity of knowledge and consequently helps liberate them from cultural

shells' (Dogan and Pelassy, 1990, p. 9).
Secondly, the related problem of the specific relation between culture and

the studied phenomenon. As many scholars have argued, acts which are

considered as corrupt and disgraceful in one society, might be accepted,

legitimate and functional in other societies. In my opinion, this argument

is valid but it does not make empirical research impossible.

A prerequisite for doing research is that the central concepts have to be defined

as clearly as possible. A researcher must present a clear description of his

interpretation of the meaning of corruption in order to be able to ask sensible

questions and to interpret the meaning of the answers. When respondents

answer questions about corruption, they must answer them with the

researchers interpretation in mind. When this is achieved, conclusions

are possible about corruption as it was defined. The next section presents

the conceptual framework.

A questionnaire was sent to the participants in three international conferences

about public corruption and ethics in the public service, as well as to the

members of the Research Committee on Political Finance and Political

Corruption of the International Political Science Association. 1 knew that the

characteristics of this population of 1168 people would result in a low as well

as a selective response. The reason is obvious. The lists of the participants to

the three conferences also include people with organizational tanks (e.g.

interpreters, secretaries), several people with specific expertise attend a

conference only because of their interest in one project or aspect,

representatives of the country in which the conference takes place are almost

by definition over-represented, etcetera. And for the IPSA Research Committee

it is significant that only a minority of the members is specifically interested in

the subject of'political corruption'.
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Nevertheless, 1 organized the survey, using the lists of participants and

committee members, hoping that among them a sufficient number of experts

in the field would receive the questionnaire and would be willing to participate

so that I would get a response which would enable me to speak of a credible

international expert forum: a panel of experts from different countries, with

different backgrounds. In my opinion, this goal has been accomplished: 257

people responded (22% of the target group), from 49 countries (75 from

Western Europe, 4 from Eastern Europe, 65 from Asia, 14 from Oceania, 55 from

North America, 37 from Latin America and 7 from Africa).3 Among them are

scientists (38%), representatives from the police and the judiciary (28%), from

the civil service and anti-corruption agencies (12%), auditors, comptrollers,

accountants (10%) and businessmen and consultants (8%).

Concepts

Because the meaning of concepts is related to the theoretical framework in

which they operate, it would have been best if a pronounced framework had
been available at the outset. However, given the state of the art of corruption

theory and the possibilities the research tool offers, I decided to limit myself to

a relatively simple conceptual framework. There are few concepts in the social

sciences which are uncontested. Differences of opinion also exist on concepts

like 'corruption', 'public', and 'public corruption' (Gardiner, 1993; Johnston,

1993). In the Expert Panel research, a rather narrow interpretation of public

corruption was chosen.

Public functionaries are corruptwhen they act (or do not act) as a result of the

personal rewards offered to them by interested outside private parties. Public

fraud is private gain at public expense, damaging the group or organization to

which the functionary belongs, without the involvement of external

beneficiaries. Corruption and fraud both mean the misuse of public power for

private gain (including gain for one's own family, group or party). When public

corruption or fraud is committed by politicians, it is called political corruption

or fraud; when civil servants are involved, it is administrative corruption or

fraud.

3 Because of the fact that the conferences took place in Israel, the Netherlands and Mexico, these

countries are over-represented in the sample. Among the respondents are 34 experts from Israel,

35 from the Netherlands and 21 from Mexico.

The 75 Western European respondents are from Belgium (4), Finland (1), France (6), Germany (4),

Greece (1), Italy (1), The Netherlands (35), Northern Ireland (1), Norway (2), Spain (1), Sweden (6),

Switzerland (2) and the United Kingdom (11).
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Of course, these definitions are anything but original. The perspective is

derived from the work of eminent scholars like Friedrich who spoke of

corruption when 'a responsible functionary or office holder, is by monetary

or other rewards (...) induced to take actions which favour whoever provides

the reward and thereby damages the group or organization to which the

functionary belongs, more specifically the government' (1989, p. 15) and

Huntington: 'corruption is behaviour of public officials which deviates from

accepted norms in order to serve private ends' (1989, p. 377).

1 think this perspective is defendable in survey research because the limited

and legalistic interpretation is relatively clear to respondents (in almost all

countries laws exist against this type of corruption and fraud). However, it

immediately has to be added that 1 explicitly realize that the research only

concerns certain types of public pathologies (and not all forms of power abuse

by public authorities). It is not the intention to criticize or attack broader views

on and interpretations of the corruption and fraud phenomenon.

Political attention

Has the corruption issue become more or less prominent on the political

party programmes? The European Manifesto Research Project provides an

answer. For most European countries comparable information about party

programmes is available since 1945. Figure 1 summarizes the available

information about a number of European countries.

The ligure suggests that the prominence of the subject changes over time but

a coherent pattern is lacking. In the Netherlands most attention was paid to

political corruption immediately after World War II, in Belgium it was most

important in 1965 and 1974, in France the sixties stimulated the debate about

the subject and in Germany and certainly in Italy attention has risen during the

last decade.

Another conclusion based on these Manifesto data is that the corruption issue

seldom plays a prominent part in party programmes. It is a minor issue in the

election programmes of political parties of most countries in the western

industrialized world. In the Netherlands hardly any attention has been given to

the problem, in Belgium and Germany the issue plays a minor part, in Germany

and France some attention is paid to it but it rarely exceeds one percent of the

programme. Only in Italy significant parts of the programmes deal with the

corruption phenomena. During the last decade the attention that has been

paid to corruption has risen from 0.5% in 1979 to 4.1% in 1987 and 6.8% in

1992.

Table 1 gives information about the content of the election programmes of

parties from 14 European countries. There appear to be important differences
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Figure 1: Changes in party interest in the corruption issue

0
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between the selected countries. In Europe, Italian (1.86%) and Austrian (1.47%)

political parties pay most attention to the problem. Nevertheless, the focus on

the issue is much less than it is in a number of other countries. The corruption

issue is for example much more prominently discussed in Japanese politics

(6.5% of the Japanese party programmes).

Unfortunately, the content analyses of party programmes is not recent enough

to say anything about the situation during recent years. So the question

remains unanswered whether the Italian case, that has attracted a lot of

attention since 1992, has made Western European parties more alert. Data

about the 1994 elections in The Netherlands show a small increase in party

interest (from 0.0% in 1990 to 0.1% in 1994).

Result: corruption reputation of countries

There are not many explicit accounts by corruption researchers about the

differences in corruption between continents. An author who does not hesitate

to write more specifically about these differences, trying to detect patterns of

corruption among different geographical regions, is Gerald Caiden (1988 and
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Table 1: Attention for political corruption in political party programmes

country period attention in

party programmes

(% of the text)

Austria 1949-1990 1.4650

Belgium 1946-1987 0.5028

Den ma rk 1945-1984 0.0347

France 1946-1988 0.9351

Germany 1949-1990 0.4596

Iceland 1946-1987 0.6339

I rela nd 1948-1989 0.3949

Italy 1946-1992 1.8557

Luxembourg 1945-1989 0.8656

Netherlands 1946-1994 0.1679

Norway 1945-1989 0.0244

Spain 1977-1986 0.2920

Sweden 1944-1988 0.0342

United Kingdom 1945-1987 0.3872

1994). He clearly presented his view, acknowledging his 'culture-bound western

approach'. About Western Europe and Scandinavia Caiden (1988, p. 14) stated:

'In them, corruption is much the exception. They set themselves up as the

standard to which other countries ought to aspire and emulate (...) Their public

employees evidence high integrity and honesty and the public is intolerant of

official misconduct.'

Southern Europeans, however 'have endured endemic corruption' and 'Despite

waves of public indignation, public office has often been seen as an avenue for

self-enrichment' (1988, p. 15). Caiden also expressed a clear view on corruption

in other parts of the world (1988, p. 15-18): Australasia with 'clean, honest

government'; North America probably 'less corruption than people suspect

but more than they desire'; Latin America in which 'public business is still

conducted in a personalized manner'; Sub-Sahara Africa with several

'unabashed kleptocracies', 'generally the state is seen as an exploitive

instrument' and'tribal loyalties often exceed bureaucratic legal-rational

norms'; in the Arab World an 'overwhelming corrupt culture', 'loyalty to kinship

overrides bureaucratic legal-rational norms'; Asia with 'endemic corruption'

in many countries. Is Caiden's sketch similar to the views of the expert panel?

Some survey questions aimed at establishing the corruption reputation of

different countries. The most direct question was: 'Which are, in your view,
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Table 2: Educated guesses about the extent of corruption and fraud among politicians

and public servants (1994)

n politicians

(median)

public servants

(median)

Western Europe 75 50/0 5%

Asia 65 30% 15%

Oceania 14 5% 4.5%

North America 55 13% 5%

Latin America 37 40% 40%

survey 257 100/0 10%

actually the three most corrupt countries in the world?' The response of the

panel reflects the corruption reputation among experts in the field in 1994

and of course does not have to relate to the actual extent of the problem.

The results make clear that the corruption problem is widespread. Fifteen

countries are mentioned 10 times or more as belonging to the three most

corrupt countries in the world. Italy which is mentioned 79 times is on top of

the list, followed by Russia (72 times). The third European country which is

mentioned more than 10 times is Rumania, two African countries are present

(Nigeria and Zaire), three Latin American countries (Brazil, Colombia and

Mexico), six Asian countries (China, Japan, India, Indonesia, the Philippines

and Pakistan) and last but not least one North American country, the United

States.

Educated guesses about corruption

A first step in the direction of more reliable information about actual

corruption and fraud is taken when experts are asked questions about their

own country. The question which had to be answered was a simple one:

'According to your estimation, how corrupt or fraudulent are the politicians

and civil servants in your country? What percentage of them is in your opinion

fraudulent or corrupt?'

Table 2 contains information based on the panel's educated guesses about

their own country. Because of the limited number of respondents from Eastern

Europe (n=4) and Africa (n=7), these continents are excluded. As might be

expected, the percentages mentioned by respondents from different parts

of the world differ enormously. Experts from Western Europe and Oceania

estimate that about five percent of the public functionaries are corrupt of

fraudulent, while the percentage for Latin America is forty.
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Table 2 shows catastrophic figures for the political systems and public services

of Africa, Asia and Latin America. The percentages in the table can be

interpreted as being reassuring for Western Europe and Oceania because these

appear to be the parts of the world with the least public corruption and fraud.
However, another line of reasoning concerning Europe and Oceania is possible

too. The 75 experts from Western Europe estimate that five percent of their

politicians and public servants are corrupt or fraudulent and these percentages

must be nothing less than embarrassing4 for countries that `claim to have

mastered corruption' and 'set themselves up as the standard to which other

countries ought to aspire and emulate' (Caiden, 1988, p. 14). In the eyes of the

panel, there appears to be a structural corruption and fraud problem, all over

the world.

Changes over time

Have the number of public corruption and fraud cases changed over the last

five years? Most members of the panel think the problem has increased,

although there is a striking difference between the respondents from Western

Europe and the rest of the world. Europeans are more convinced that

corruption has increased in recent years (77.8 percent versus 62.1 percent

of the respondents).

The same differences become apparent when the expectations for the future

are analyzed. Europeans are much more pessimistic than the other panel

members. An increase during the next five years is foreseen by 68.6 percent

of the West-Europeans and by only 43.6 percent of the total panel.

In my view these data illustrate that fundamental changes have been taking

place since 1990, especially in Western Europe. The awareness of the presence

of the corruption virus is growing, and in public and expert opinion there is

some anxiety about the strength of the virus. Of course, this is true for Italy,

a country with a reputation of omnipresent corruption, but the insight that

corruption is not a 'third world problem' alone is widespread. The problem

is back on the agenda.

4 In my opinion the resulting figure of five percent corruption is worrisome, even if we take into

consideration that a daily involvement in corruption research and policy easily leads to an

overestimation of the problem.
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Table 3: Expert panel views on effectiveness of anti-corruption methods (percentage

of respondents which considers the method effective)

strategy Western Europe

% (n=75)

economical

reasonable standard of living 48.6

higher salaries politicians/public servants 31.9

less government /privatizing 23.9

educational

information campaigns (public) 65.3

more public exposure 70.8

changing attitudes population 37.1

influencing attitude of public servants 83.3

bureaucratic culture

example given by management at the top 79.2

code of ethics politicians and civil servants 73.2

better protection whistte blowers 60.3

political

more commitment by politicians 90.0

transparency party finances 78.9

example given by management at the top 79.2

more rigorous separation of public powers 45.1

less government /privatizing 23.9

bureaucratic/organizational

rotation of personnel 62.5

internal control and supervision 89.0

stronger selection of public personnel 74.6

repressive/judicia)

more severe penal sanctions 52.8

extension of police and judiciary 59.2

creating independent institutions 72.2

combatting organized crime 85.9

making banking and finance more transparent 71.8
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Of the European panel members 63 percent state that there is no government

policy or that the policy is a total or a partial failure. What would be more

effective in the eyes of the European panel members? Table 3 illustrates the

effectiveness of 21 methods.5

The methods which are considered most effective by West European experts are:

1 more commitment by politicians to combat corruption (90%);

2 improving internal control and supervision (incl. auditing systems) (89%);

3 combating and reducing organized crime (85.9%);

4 improving the example given by management (ethical standards set at the

top) (79.2%);

5 more openness/transparency in political party finances (78.9%).

Methods which are considered ineffective include measures such as 'more

severe penal sanctions', 'paying higher salaries', 'privatizing public services' and

'changing the attitude of people concerning their family obligations'.

The European panel thus seems to reject repressive strategies (sanctions, more

police etcetera) as well as initiatives which are aimed at the public at large. The

focus should be on intensifying political involvement against corruption, on

measures at the organizational level, and on the struggle against organized

crime. Of course, such a view by an expert panel on the effectiveness of

anti-corruption strategies must not be confused with information on the

actual effects of different methods and measures.6

Conclusion

Is corruption a problem that has to be taken seriously, also in Europe?

Do political parties pay enough attention to it and which initiatives seem

promising in dealing with the problem in the context of industrialized western

democracies?

Since 1945, corruption has not been a problem which has been taken seriously

by political parties in Western Europe. The Manifesto Research shows that on

average less than one percent of the programmes is devoted to political

5 The methods were chosen because of their prominence in the literature: Hoetjes, 1982; Caiden,

1988; Klitgaard, 1988; Alatas, 1990; Van den Hoff, 1992; Ruimschotel, 1993.

6 More scientific evaluation research on the strategies applied in different European countries as

well as in for example Hong Kong (see e.g. Clark, 1986; ICAC, 1991), New South Wales (with

research as e.g. Gorta and Forell, 1994) and the USA, would in my view be very beneficial to the

development of adequate policies in Europe.
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corruption. The only exceptions to this rule have been those in Austria and Italy.

Unfortunately, we do not know yet whether the party programmes for recent

elections show a different picture. So the question remains unanswered

whether the Italian case, which has attracted a lot of attention since 1992,

has alerted Western European politics.

Political parties in a lot of Western European countries might argue that their

negligence is justified by the absence of the corruption virus in their societies.

The expert survey 1 conducted, brought an answer on the question whether

this optimistic view is shared by the experts on the subject (experts in the

sense that they are interested because of their activities in science, in public

administration or politics, in the police and judiciary).

First of all it became clear that there are important differences in the

corruption reputation of different countries and continents as well as major

differences between the estimated amounts of corruption. Western Europe

still has a reputation of political and administrative integrity in the eyes of the

international expert panel. Western European countries are seen as less corrupt

and fraudulent than most industrialized countries in other parts of the world

and this is certainly the case when the comparison concerns developing

countries. European politicians and public servants might feel justified in

continuing to sleep their 'sleep of the just'.

At the same time the expert panel presents opinions and estimates that should

be a spur towards more awareness and vigilance on their part. Firstly, the

experts from Western Europe estimate a considerable amount of corruption

among the public administration of their own countries. According to the most

cautious figure, five percnt of European politicians and public servants are

corrupt. Secondly, the experts do not think the problem will be over for Europe

when the Italian disease is cured. The vast majority expects a further increase

in corruption.

These data show that in the panel's view corruption in Europe is not a

problem of incidents, not the one rotten apple in the basket situation.

Political corruption is a serious problem of a systemic, structural nature,

also in Europe.

Corruption threatens one of the basic features of democracies, the integrity

of the state, the simple fact that people can thrust their politicians and public

servants. Nations will have to develop methods to combat the corruption virus

and to prevent its spreading. European policies will have to take into account

the type of public corruption that is prevalent on the continent.

A number of strategies and methods to combat public fraud and corruption

can be distinguished. For Europe repressive strategies (sanctions, more police

etcetera) seem ineffective as do initiatives which are aimed at the public at

large. The focus should be on intensifying political involvement against
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corruption, on measures at the organizational level, and on the struggle against

organized crime.

Unquestionably, there also remains a lot to be done if a satisfactory overview

of the eitent and nature of the corruption phenomenon in Europe is to be

presented. This article nevertheless illustrates, I hope, that the problem is

serious enough for it to be paid more attention in political science and public

administration, in party politics and programmes and in policy-making en

implementation.
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Beyond criminal law in devising

anticorruption policies

Lessons from the Italian experience

Ernesto U. Savona'

1 have considered the problem of the anti-corruption strategies in a previous

research study (Savona, 1992 and 1993), which was conducted before the

prosecutors in Milan (called Tangentopoli: the 'City of pay-offs') began their

celebrated prosecution of corruption in Italy which goes by the name of Mani

pulite: 'Clean hands' (March 1992). The assumption of my research was that

those acting in the market of corruption are rational men and women and that

corruption is an illegal good or service which is bought or sold according to

market conditions. The Beller and the buyer of corruption - the former being

a politician and/or a public official and the Jatter the manager of a firm that

wants to secure a contract - engage in an illegal exchange in order to maximize

certain opportunities.2 In doing so, they also seek to minimize law enforcement

and reputation costs:3 the former being the costs of being prosecuted, arrested

and convicted and the Jatter (reputation costs) being the stigma that is

attached especially to a politician after prosecution.

The study concluded by pointing out relevant policy strategies under the

assumption that criminal law alone is neither efficient nor effective in dealing

with corruption, and that other instruments, such as the deregulation and/or

re-regulation of vulnerable markets (public works and the construction

1 Professor of Criminology and Director of TRANSCRIME (Research Group on Transnational Crime),

School of Law, University of Trento, Via Inama 5, 38100 Trento, Italy. Luca Giacomini, Research

coordinator of TRANSCRIME has assisted in the development of this article.

2 In this article the actors in the corruption market perform roles opposite to those they play in the

market. The setter of corruption is the person or institution buying goods or services. The buyer of

corruption is the person or the enterprise that sells them.

3 Criminal law in Italy punishes active corruption (corrupter) and the passive corruption (corrupted)

with equal severity.
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industry) and preventive measures such as codes of conduct may also be

effective. Introduction of these additional instruments could help to create

moral incentives and discourage individuals from engaging in corruption and

exchange relationships.

This conclusion has been tested by the events of the past three years. In Italy, a

small number of prosecutors has investigated and prosecuted the top leaders

of the Italian political parties, public officials and top managers of Italian firms.

The principal price has been paid by politicians in terms of reputation costs.

Almost the entire previous ruling elite has abandoned politics, and the political

parties involved in the corruption scandals have been almost totally dis-

mantled. There is no doubt that these effects are the consequence of the action

undertaken by the Milan prosecutors, and they constitute clear demonstration

that criminal law can be effective in prosecuting corruption.

Do these events nullify the hypothesis of the limited effectiveness of criminal

law? The question of whether criminal law alone is effective in reducing

corruption is still open. Ongoing debate in Italy as the country searches for

ways to leave the 'dark' period behind and permanently eliminate corruption,

the criticisms of the Milan pool of prosecutors, as well as an increasing lack

of cohesion within the same pool, show that in the case of corruption crime

control policies, however effective, are short-lived, and that more permanent

solutions must be found.

This article examines the Italian case within the framework of the political

economic approach (Rose-Ackerman, 1975) and on the assumption that

corruption is a rational choice (Tilman, 1968; Van Klaveren, 1970; Benson

and Baden, 1985). It seeks to explain how opportunities for corruption and

law enforcement risk can influence the amount of corruption produced. In

addressing these issues, the article outlines the main factors responsible for

the development of corruption in Italy and for the success and shortcomings

of its prosecution.

Corruption as a rational choice

Political corruption4 is a phenomenon widespread in both the developed and

underdeveloped economiess and is accompanied by a public attitude of

4 There are many forms of corruption. This article refers to the political and administrative one

which involves a politician or a public official (national or local) who sells corruption and a private

individual or a firm who buys it. We adopt in this article the definition of political corruption given

by Nye (1967, p. 416). [A political act is corrupt when it] 'deviates from the formal duties of a public

role (elective or appointive) because of private regarding (personal, close family, private clique),

wealth or status gains: or violates rules against the exercise of certain types of private-regarding

influence'. For the various definitions of corruption see Peters and Welch (1978, pp. 974-978).
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disapproval for large-scale corruption often mixed with tolerance for minor

offences. Many of those who protest against public corruption endeavour to

practise it in their everyday lives. Reactions against the phenomenon are often

moral in character. Corruption is denied, non-accepted, morally rejected and

consequently not fought rationally. In many countries criminal law is more a

symbolic set of principles than a tool with which to fight the phenomenon.

Studies of corruption show that the phenomenon is conditioned by numerous

variables (Caferra, 1992 and Della Porta and Vannucci, 1994). Investigations

into corruption and judicial cases concluded in Italy and other countries have

emphasized the problem of the increasing dimensions of corruption -

especially in the countries in transition - a problem which is closely bound up

with political and socio-economic factors (Trang, 1994). Both research and

investigations have outlined the rational aspects of the actors in the corruption

market. It is for this reason that an economic approach, amongst the many

others available, can help explain the phenomenon and point to possible

remedies.

The assumption is that those who sell (the corrupted) and those who buy

corruption (the corruptor) realize an illegal exchange in order to maximize

opportunities and to minimize such costs as, for example, being caught,

prosecuted and convicted and consequently losing reputation, a valuable

commodity especially for politicians. This analysis has a number of policy

implications. Since corruption is an illegal good which is sold and bought

according to market factors, in order to curb it we must reduce the oppor-

tunities and the incentives which generate corruption between the Beller and

the buyer and we must increase their risk. Other variables remaining the same,

the amount of corruption is determined by opportunities minus the risks.

Opportunities for corruption

In summarizing the variables cited by theories on corruption it is possible to

say that corruption tends to increase according to: the level of discretionary

power enjoyed by the seller (the politician and/or the employee), his/her

degree of responsibility, the positions of seller and buyer in the corruption

market (one/several sellers, one/several buyers), the amount of regulation

(one or more laws and their clarity), and the value of the rights that the

employee is able to allocate.

5 Political corruption often coincides in these countries with government corruption. For an

analytical model of corrupt government in Iess developed countries see Johnson (1975, p. 49-53).

It is difficult to estimate the amount of corruption in developing countries (Bayley, 1966). For a

recent attempt to quantify the extent of corruption see Rose-Ackerman (1995).
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'Corruption is a consequence of the discretionary power of the political

authorities' (Benson, 1981, p. 394 and p. 391, fn. 2). Very often the duties and

tasks of public officials cannot be defined precisely. It is therefore possible for

the politician, the public official, the employee to use the discretionary power

of their position in allocating property rights in such a way that certain

individuals rather than others are advantaged. This allocation can be

performed in various different ways which involve the corruption market.

The allocation can simply be based on the fact that it is the most legal and

efficient choice, but it is not offered to those who require it and who, therefore,

are induced to buy their rights using corruption. This is the case of a licence for

execution of an economic activity. Even though the applicant complies with all

legai and substantial procedures/requisites, the administration does not issue

the license at all or else takes an enormous amount of time to do so. Many

people are ready to pay bribes in order to obtain the license or to shorten the

time.

The allocation may be different but the applicant is forced to pay by means

of corruption in order to have the allocation of the property right altered to
his/her own advantage. This allocation may take place through the violation

of formal rules or by exercise of discretionary powers. As discretionary power

increases, so too do opportunities for legai corruption, while the existence of

precise formal procedures for the control and regulation of discretionary power

have the effect of increasing the corruption value: in the sense that they

increase the cost for the buyer and augment the opportunities for corruption

available to the Beller.

Another potential factor in corruption is when the administration owns

property rights which are not available in the market at prices lower than those

asked by the public official, including the cost of corruption. For example, if a

given administration owns rent-controlled flats and, given strong demand for

these flats and given the fact that these flats would fetch higher prices in the

private market, an applicant may be induced to buy corruption in order to

obtain a flat, thus affording the public official with opportunities for corruption.

Other possibilities of corruption arise in situations where the administration

buys goods and services from the private sector. Rose-Ackerman (1975, p. 187)

points out that corruption opportunities differ according to the position of the

buyer (one or many). In the case in which the administration is the only buyer,

a private-sector seller may be tempted to use corruption in order to ensure his

position as exclusive supplier.

In the case in which the administration is one among many buyers, oppor-

tunities for corruption should be much rarer unless prices are higher than

those asked of other buyers through the legai mechanism of lower discounts.
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This is the case, for example, of stationery or office machinery suppliers

to public offices. Given that payments by the public administration entail

longer delays than payments in the private sector, higher prices are justified

and corruption can easily arise. The final price is higher than that paid by

other buyers. The price increase must, for the seller of goods, cover the

inconvenience of buying corruption from the public administration (the

buyer of goods).

A second case concerns the situation of a bilateral monopoly: where there is

only one supplier in the market. The opportunity to exert corruption in this

case depends on the force of the contract between the buyer of goods and

services (the administration) and the Beller (the supplier). If the seller of goods

is in a position of predominance, there is no need to buy corruption. By

contrast, if the administration is in a position of supremacy, the supplier has

more chances to use corruption to gain the right to decide a monopolistic

price. A frequent situation is the renegotiation of the contract between the

public administration and an enterprise. Since the administration is unable to

control procedures and mechanisms of the design, corruption enables the

supplier to obtain a revision of prices or variations during the operations. The

result is an increase in the price paid by the administration (Mastragostino,

1993 p. 9).

The paradigm of rational decision-making is applied to the public adminis-

trator who takes decisions and acts according to his incentives. This means

that forceful incentives to corruption induce an increase in the corruption

produced. The greater the distortions created by laws and regulations in the

market, the higher the amount of potential corruption for law enforcers to deal

with. Specific rules on contracts and building regulations in urban areas there-

fore contain a considerable amount of incentive for corrupt administrators

(Gardiner and Lyman, 1978).

Another factor influencing the amount of corruption is the degree of concen-

tration/dispersion of decision makers, be they politicians or administrators. In

the first case, when there is only one decision maker, monopolistic corruption

arises. In the second case, with more than one decision maker, competitive

corruption arises. If the power to influence and/or modify the assignation

of one or more rights is exercised by a small group of people, the amount of

corruption will be higher than in the situation where such power is divided

among several decision makers. This rule can be applied to many cases and

on the basis of various decisions. For example, the existence of more than

one police force reduces both the probability and the amount of corruption

because crime organizations are obliged to buy corruption from all the police

forces (competitive corruption case) (Sherman, 1978; Benson, 1988).

Monopolistic and competitive corruption determine the amount of corruption
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received but they have different effects. In fact, the demand for rights allocated

through corruption tends to diminish, in the sense that alternative ways to

corrupt are available at a lower cost: for example, lobbying activities, exchanges

and the various other costs that could be eliminated in the case of mono-

polistic corruption. Even if this entails high prices, it eliminates additional

transaction costs for the buyer. The buyer of corruption should evaluate

whether the rights (s)he needs can be obtained at a lower price, or whether

corruption is more convenient, moral considerations aside. In order to

maximize the price of corruption, the Beller of corruption can use discretionary

power in determining the price of the corruption offered. (s)he can charge

higher prices from those expected to gain more advantages, and lower prices

from those who are prepared to pay a monopolistic price for corruption.

By way of summary, therefore, the quantity of corruption increases when

monopolistic regulation and discretionary power increase and the level of

accountability decreases. The quantity of corruption can be expressed by the

formula

Cq = Crm+d-r

which shows that the quantity of corruption varies according to variations in

the sum of the following factors: monopolistic regulation (rm), discretionary

power (d) in the allocation of resources, and decision-making accountability

(r). In other words, in a theoretical inarket with a low level of corruption there

are likely to be more sources of regulation, i.e., more institutions which offer

contracts, and more competition among the firms participating in the bidding

procedure. Those responsible for making decisions should be constrained by

a system where the decision-making process is rationalized (discretionary

power) and reported in written form (accountability) and consequently

accessible to anyone.

The law enforcement risk

The market of corruption is influenced by the risk that corruption may be

discovered and advantages obtained through the elimination of buyers. Given

the diffusion of corruption, this risk may be deemed low compared with a

huge amount of advantages that derive to both sellers and buyers. The risk

considered is mainly the risk of being caught, perhaps arrested, prosecuted

and convicted. The consequence of this risk is loss of reputation, which for a

politician means the loss of his political post and position of power.

The problem can be addressed in terms of why people commit offences.

Corruption is an offence punished by the criminal law of many countries.



Beyond criminal law in devising anticorruption policies 27

Becker's model can be used as a theoretical framework for economic analysis of

corruption (Becker, 1968 p. 169). According to Becker, 'a person commits an

offence if the expected utility is higher than the one he could receive by using

his time and other resources for other activities' (Becker, 1968, p. 176). This

amounts to saying that a person chooses to become a criminal when the

expected utility from this activity is higher than that deriving from a legal

activity less the costs. 'Criminal law can play an important role by influencing

human behaviour, imposing additional costs on the criminal activities and

providing the single person with an economic incentive not to commit a

offence (...)' (Hirsch, 1979, p. 200).

In Becker's view, criminal behaviour can be explained in the context of a

general economic theory which states that the number of offences committed

by a person depends on the likelihood of being convicted, on the severity of

the penalty, on other variables such as the income to be earned from legai and

illegal activities, on environmental variables, and variables tied to the willing-

ness to commit an illegal act. The basic formula for this concept is as follows:

Oj = OJ(pj,fj,uj)

where Oj is the number of the offences committed by a person in a particular

period, pj is his/her probability of being convicted per each offence, f is

his/her punishment per each offence and uj is a portmanteau variable

representing all these other influences.

An increase in p and f, which is the price of the offence (i.e. the cost of the

penalty to the corrupted), should reduce the utility expected from the

corruption, which is the incentive to corruption and consequently the

reduction in the number of offences. As well as changes in some components

of u1, also an increase in the income deriving from an employee's salary, or an

increase in job rewards, or a better education in respect of the law, may reduce

the incentives to undertake illegal corruption activities and consequently

reduce the supply of corruption.

On the basis of Becker's study and of assigning a medium value for each of the

variables p,ƒ, and u, we can calculate the total amount of offences in a given

community and their variability according to the variables in question:

0=O(p,f,u)

This signifies that for every individual, the number of offences 0 committed

in a given community is inversely correlated to p, f, and u.

The model explains the behaviour of a hypothetical employee, willing to

sell corruption, who is a rational criminal perfectly aware of the costs and

advantages of his/her decisions, of the likelihood of being detected and of the

severity of the penalties that could be inflicted on him/her. The advantages
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deriving from corruption must be measured and compared with the advantages

deriving from other activities. Often, the public employee has no personal

direct interest in improving the efficiency of the administration, in the sense

that he does not receive any advantage or recognition by doing so. Often,

moreover, these capabilities are not appropriately evaluated when application

is made for a different occupation or a promotion. Given the hypothesis that

the position actually held is the employee's best alternative on the labour

market, the amount of corruption will depend on the number of opportunities

available to him/her. The employee should in fact have a rational propensity to

corruption.

Nas et al. (1986, p. 115) have extended Becker's model by introducing three

structural variables which may influence the amount of corruption: the size

of the bureaucracy, the degree of ambiguity of property rights legislation and

the degree of political participation in the production of public goods. The

result of this analysis with its policy implications (p. 116) is a new integrated

theory (economics and political science) of governmental corruption which

could be used by future studies of governmental corruption. Examination of
opportunities and risk - the two antithetical conditions for the development

of corruption and for its elimination - may be of help in understanding the

Italian case.

The Italian case

Between February 17, 1992, the date which officially marks the beginning of

Tangentopoli when prosecutor Di Pietro made his first arrest in Milan, and

March 27, 1995, 2,800 persons have been investigated by the Prosecutors' Office

in Milan and 200 persons have been convicted. The majority of defendants

have pled guilty and of those who have not, the majority have been convicted

and only a few acquitted.6

An extensive system of corruption between private and state enterprises on the

one hand, and politicians and public officials on the other, has been discovered

not only in Milan but throughout the country. The principal actors in this

process were politicians and public administrators as the Bellers of corruption,

and, among the most important buyers of such corruption, the managements

of construction firms. After the initiative by the prosecutors in Milan, prosecu-

tors in other Italian cities have brought cases of political corruption to trial.

The revelations in one case have provided evidence for others, thereby

increasingly broadening the sphere of inquiry. A long chain reaction has been

6 These data have been provided by one of the prosecutors in Milan, Mr. Gherardo Colombo, during

his speech at the meeting of Transparency International in Milan on March 27, 1995.
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triggered which still continues. The initial cases were minor compared with

those subsequently investigated. The first case in the chain of investigations

concerned a small bribe of 8 million lire, approximately 5,000 dollars, while

today prosecutors are investigating cases involving bribes amounting to

hundreds of millions of dollars paid to the leaders of the ruling parties prior

to the last electoral reform law and elections of March 2, 1994.

In the south of Italy, specifically Naples and Palermo, many of the investiga-

tions carried out by police and prosecutors have shown the mediatang power of

organized crime groups in the corruption exchange. In a trial brought by the

Tribunale di Palermo against Siino and others (Tribunale di Palermo, 1990),

after intense investigation by the Guardia di Finanza and Carabinieri of

Palermo (Arma dei Carabinieri, 1991), striking evidence was forthcoming of

the mafia's power in mediating between politicians and public administrators

(sellers of corruption) on the one hand, and the owners of medium and small

construction firms (buyers of corruption) on the other. The mafia organized

bidders for public contracts by placing them on a waiting list in order to

prevent competition and to ensure that the best tender won. Only the mafia

was able to establish a waiting list which ensured a turnover among enter-

prises. To do so they required the availability of public contracts (by means of

corruption and violence against politicians and public administrators) and

consensus from the enterprises, usually achieved by the menace of violence to

those resisting the cartel established by the mafia (Della Porta and Vannucci,

1994, ch. X).

The Milan and Palermo cases reveal an entrenched system of corruption where

the local and national representatives of the political parties were regulating

pay-offs and bribes from managers in order to assign construction contracts.

In Palermo, the mafia acted as the mediator among local and national firms,

and between the local and national political classes. The pay-offs were in

proportion to the total amount of the contract and at a fixed percentage

(usually 10%). Afterwards the proceeds of the bribe were divided among the

parties proportionately to the influence of a particular party. In both cities we

can speak of systemic and continuous political and administrative corruption.

Dynamics of opportunities and risk

If the Italian case is considered within the framework outlined in the first

section and in the light of the two combined factors determining the amount

of corruption - opportunities on the one hand and law enforcement risk on

the other - it can increase our knowledge of the socio-economic, cultural

and psychological variables involved in corruption and of the relationships

between corruption and organized crime. These lessons are useful in drawing
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conclusions concerning the shortcomings of criminal law in dealing with the

phenomenon of corruption.

The socio-economic variables

30

The demand for political corruption is interwoven with numerous socio-

economic factors. The extension of state intervention in economic activities

is one of the predominant characteristics of the Italian postwar economy, and

the penetration of political parties in the management of state enterprises

has been one of the major factors in the pollution of the political system.

The managements of the state enterprises - appointed by the government

according to partisan criteria - responded more to the political parties than

they did to principles of efficient management (Amato, 1976). Inevitably, the

state industries and the financial subsidies allotted to the large private ones

produced an obsolete system of large enterprises faced by two options -

either modernization of their plants or the assigning of contracts in a

non-competitive manner by means of corruption. Corruption in this case

provided an easy alternative to the difficult and expensive solution of renewing

these enterprises, by eliminating competitors. In the public works sector

administered by ANAS, in twenty years a cartel comprising around 200 firms

restricted competition in the field of tenders and competitive bidding. These

enterprises, merged or separate as the situation required, created consortia

and strategically administered subcontracts. In short, they prevented outsiders

from entering the market (Bernini, 1995 p. 8).

As a consequence, a great deal of money was funnelled from industries to the

parties that have governed the country over the last forty years. The amount

of political corruption in Italy can be understood within the framework of the

fragmentation of the political parties and the coalition governments which

were the main features of the Italian political system until March 1994, when

elections with a newly-introduced majoritarian system were held. Parties at the

central and local level needed money to finance their costly structures and to

obtain consensus and power. And this money came from private and public

industries in exchange for public contracts.

An explosive mixture of state and local administration regulation, unclear

norms in public contracts, and a badly paid and inefficient bureaucracy

infiltrated by politicians (posts in exchange for political consensus) produced

a system which could be defined as the combination of a high degree of

monopolistic regulation, maximum discretionary power in the allocation of

resources and minimum accountability of decision makers. These are the three

factors which have been considered as influencing the amount of corruption.
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Cultural variables
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Research on corruption highlights the need for closer attention to be paid to

the combination of two factors which are orienting the behaviour of actors in

the corruption market: opportunities and culture (Benaissa, 1993).

Governmental corruption is influenced by attitudes, paradigms, and values

deeply rooted in the culture of certain populations. The extent of corruption in

undeveloped countries or regions is determined not only by opportunities but

also and mainly by the combination of opportunities, values and attitudes.

Economic and material resources are decisive in the analysis of cultural

patterns, and the mediation of culture between corruption on the one hand,

and the Jack or abundance of resources on the other, has not been adequately

explained (Thompson et al., 1990).

Italian political culture is characterized by a fatalistic view of life with low

group involvement and high social prescriptions (Almond and Verba, 1963). Of

these social prescriptions, the law is one, but there are others. The supremacy

of the Catholic Church over State and the dominance of the Catholic religion

and its representative in the political arena, the Christian-Democrat party (the

party most closely involved in corruption scandals), have facilitated the growth

of private ethics rather than public ones. Law and legality are not significantly

present among the beliefs, attitudes and behaviour of the Italian population.

Individualism, a characteristic of Italian culture, is often mixed with

opportunism. To be sly (furbo) is a positive quality for many sections of the

Italian population: it is an expression which means being more able than

others in taking advantage of opportunities and avoiding the constraints of

the law. And it provides good cultural backing for the spread of corruption

among the population.

How do these patterns combine with the enthusiastic public reaction to, and

support of, the prosecutors in Milan? Comparing this reaction and support

with the pronounced lack of a culture of legality and the everyday corruption

still today rife in economic activity in Italy, it is possible to interpret public

enthusiasm for the Milan prosecutors more as a desire to change the old

political class than as a moral reaction against corruption. The action of the

prosecutors in Milan may have offered this decire an excellent opportunity

to express itself. In this area of beliefs, attitudes and behaviours, there may

be a dissonance between the demand for public morality among politicians

embodied by public support for the prosecutors and the private immoral

behaviour which characterizes the everyday lives of many people in their job,

business and activity.
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This hypothesis will be tested in the general elections shortly to be held. The

new political elite elected after the fall of the old one has encountered the

same corruption problems as before. Berlusconi, the new leader, is under

investigation for corruption and his position as simultaneously owner of a TV

network and prime minister has given rise to severe ethical problems. New

elections will test whether the consensus accorded to the Milan prosecutors

has been 'opportunistic' (driven by the desire to change the old political class)

or 'ethical' (a reaction against corruption).

Psychological variables

Two psychological factors have enhanced the effectiveness of this prosecution.

The first is the almost immediate reaction of many of those being investigated

and prosecuted in reporting other corruption cases and in justifying their

conduct. This reaction has been dubbed the'Nuremberg syndrome' (Andreoli,

1993) because many of the accused have claimed that they were merely

obeying the orders issued by the leader of their political party. These declara-

tions have been used by the prosecutors as evidence for the prosecution of

party leaders.

The second psychological factor to have helped the prosecutors more than

expected is summed up by the old adage 'The more we are guilty the less we are

perceived'. Once an accusation has been partially substantiated, the defendant

enlarges the circie of those subjected to investigation. This means that (s)he

provides the prosecutors with evidence to use in accusation of others. Thus the

prosecutors have moved through all the links of the chain of corruption and

have been able to extend the range of investigation even further. It is easy for

the prosecutors to penetrate the corruption chain once almost everyone has

decided to cooperate.

Of course cooperation was not spontaneous at all. It was driven by the massive

use of preventive detention. According to Italian law, those suspected by the

prosecutors investigating a corruption case of being involved and likely to taint

the evidence against themselves or to leave the country, can be imprisoned.

The decision is taken by a judge of the Tribunale della libertà who evaluates the

application by the prosecutors and decides whether the person should be sent

to jail to await trial. Thus many of the people being investigated have been

imprisoned until they give full disclosure of the corruption case in which they

are involved. Being correct from the formal point of view, preventive detention

has been one of the most powerful tools in the hands of the prosecutors to

obtain substantial evidence and to reconstruct corruption networks.



Beyond criminal law in devising enticorruption policies

Relations between organized crime and corruption
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In Milan, numerous business leaders have reported on corruption cases in

which they were involved, implicating other people. In Naples and Palermo,

where organized crime exerts control over the territory, such things never

happened. Few managers in the South have explained the mechanisme of

mafia-oriented corruption to prosecutors. This feature helps us to focus more

narrowly on what control of the territory, a central feature of Italian organized

crime, actually means.

The introduction of organized crime as a third actor in the corruption

market changes its structure. As described by the Antimafia Commission

(Commissione Parlamentare d'inchiesta sulla mafia, 1993), organized crime

and politicians exchange resources of violence and the control of political

consensus for protection against investigation and prosecution and the control

of public contracts, and organized crime offers to entrepreneurs protection

against competition by others receiving in return access to legitimate markets

that it wants to infiltrate. These three actors - politicians, entrepreneurs and

organized crime - tend to form a stable network which plays a dominant role

in the adjudication of public contracts.

Conclusions

Interpreting the lessons of the Italian case and filtering them through the

action and the role of the Italian prosecutors allows us to draw a number of

conclusions concerning the effectiveness of their campaign against corruption

in Italy and, more in general, concerning the effectiveness of criminal law

alone in fighting corruption. Corruption is of course a crime and the written

sanctions are strict (live years in prison). However, sentences are rarely

handed down. Prosecutors enjoy total independence. A prosecutor's career

in Italy follows the same path of training, recruitment, and salary as that of a

judge.

The Italian constitution enshrines the principle of mandatory criminal

action. This means that police and prosecutors are obliged to investigate

and prosecute all the crimes that come to their attention. This system, which

for many good reasons can be considered as inefficient, has instead worked

very well in the case of the Italian 'Clean hands' investigation. In contrast

to other systems where the discretionary power of the prosecution and the

dependence of the prosecutor on the Minister of Justice cannot guarantee

the full independence of prosecutors, the autonomy of the Italian prosecutors

has enabled them actually to 'clean the hands' of the politicians and their

administrators.
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Let us return to the questions posed by my previous research on corruption:

Does the Italian case indicate that criminal law and the Criminal justice system

are effectave in dealing with corruption?And should we invest more in criminal

sanctions?

The first answer is 'yes' but with an explanation which means 'no' to the second

question. Criminal law and prosecution have been effective on this occasion

because corruption in Italy had exceeded the physiological limits of a modern

state. Discrediting the reputation of an old and powerful political class has

made it possible to change the electoral system. Corruption has been a lever

with which to shift the political system from one based on proportional rule to

one based on a majority rule. Without this lever this reform would have been

impossible to achieve. Reputation, although not a tangible good, is very

important for politicians, and it is they who have paid the greatest price in

Italy. Neither the bureaucrats, nor the managers who bought corruption and

profited from corruption by avoiding competition, have paid as much. In

short, corruption in Italy is part of the controversial process of the country's

modernization. Corruption was the product of an old individualistic and

opportunistic culture combined with weak ethical and juridical rules.

The fact that the 'Clean hands' has operated so effectively is due to two factors.

First, the fact that the judiciary system has by tradition and status been less

corrupt than other institutions of the Italian society. Second, the fact that the

Italian population wanted to change its political class and, as said, corruption

charges were powerfully instrumental in obtaining this result. But although this

result has been achieved it cannot be said that corruption will end. The major

risk is that new corrupters will enter the corruption market having learnt the

lesson of the Italian case. And, by thus becoming more sophisticated, they will

be able to minimize the law enforcement risk.

In order to avert this danger, criminal law should be accompanied by an

appropriate system of incentives/disincentives backed by large-scale reforms

in the key sectors of the state which deregulate and re-regulate the old and new

markets in which corruption may take place.7 Substantive procedural and

managerial reforms in the area of public administration should be introduced

in order to reduce discretionary power by increasing the accountability of

public officials, and by developing a system of incentives to the public

bureaucracy which are not only economic in nature (Rose-Ackerman, 1986,

p. 132). Codes of conduct could help in this direction.

7 In Italy there are more than 500 laws regulating public works and services (Corte dei Conti, 1991,

p. 187).
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Has this process got under way after more than two years of action and debate

on corruption in Italy?

Current debate is characterized by three difficulties:

- The first is that it will take at least ten years to clear the backlog of trials
due to the sluggishness of Italian justice and thereby bring the 'Clean hands

period' to its conclusion. In order to solve the problem, proposals for an

amnesty have been discussed, hut they are considered unfair by many

Italians.

- The second is that the decisions concerning public contracts have been

substantially reduced. Public administrators do not wish to incur risk,

and/or they are not interested in offering contracts for tender when bribes

cannot be received. The result has been a downturn in the economic

performance of the public construction sector of the Italian economy.

- The third is that new interventions in terms of the initiatives required to

minimize the risk of corruption, such as less regulation, less discretionary

power, more accountability, as summed up by the formula of corruption

discussed above, have not been undertaken.

The area of state intervention has not been substantially dismantled. The

privatization of the state industries has ground to a halt. The introduction of

substantively competitive criteria in the awarding public of contracts, which

is considered to be the 'true remedy' (Bernini, 1995, p. 8), still encounters

resistance. In the area of public contracts in the construction industry, a key

market susceptible to corruption, disorder among the proliferation of laws

is the rule (Giannini, 1986, p. 13) and a new law (the Merloni law) revising

procedures according to European Union directives has been postponed:

only on April 3, 1995 was a decree containing some of the changes proposed

by that law approved by the government, although it has not yet been passed

by Parliament. Codes of conduct for public administrators have not been

enforced. The Minister for the Public Function tried to introduce these codes

in the Public Administration in 1993, hut the results have been very poor.

There has been no substantive and procedural reform of criteria in order to

reduce discretionary power and increase the accountability of the public

administrators. Reporting procedures still belong to the old bureaucratic

structure which produced the maximum discretionary power with the

minimum of accountability. If matters do not change in more structural ways,

the action of the prosecutors in Milan will pass into the history books as

confirmation of Tomasi di Lampedusas aphorism in The Leopard: 'che tutto
cambi perché nulla cambi'.
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Corruption, decolonization and

development in Central Asia

Gregory Gleason'

The Central Asian countries include Kazakhstan, Kyrgyzstan, Tajikistan,

Turkmenistan, and Uzbekistan. These countries all existed as constituent

republics of the USSR, although none had existed as independent states

prior to the existence of the USSR. All of these societies gained the status of

independent states only upon the disintegration of the Soviet Union. The states

are very different in terms of their resources and links to the outside world. The
most advanced and potentially the richest is Kazakhstan. Kyrgyzstan is small,

remote, and possesses only limited natural resources and little industry.

Tajikistan is the poorest of the states and, because of the legacy of Civil War,

does not have good prospects for economic development in the near future.

Turkmenistan possesses great potential gas wealth, but suffers from its geo-

graphical position and lack of access to markets. Uzbekistan has the largest

population, the most industry, and a well-educated population.

Corruption is a problem in all of these countries. It is considered to be a

problem by the international community, particularly by business firms and

by the international assistance organizations which began to work in these

countries.only in late 1992.2 It is considered to be a problem by the citizens of

all of these countries as well. As survey research and anecdotal evidence testify,

corruption is a widely acknowledged fact of life in all of the Central Asian

countries. A recent public opinion survey concluded that 'corruption has

1 Associate Professor of Public Administration University of New Mexico, Albuquerque, New Mexico

87131, USA.

2 Most foreign assistance workers find that ironically the provision of some form of incentive from

the donor is necessary before the recipient is willing to accept assistance. For instance, while

working on a US government funded assistance project in Central Asia late in 1994 1 had occasion

to make some forty local air flights within Central Asia. Flight schedules were unpredictable

because of fuel and maintenance problems. My work schedule made ir necessary for me to keep

flight delays to a minimum. 1 made my own travel arrangements, always purchasing the tickets

myself in foreign currency. If the plane actually flew 1 found 1 could always get a seat. But in every

case 1 found ir necessary to pay something more than the price shown on the ticket. It never had to

be much, hut if 1 wanted to get a seat 1 always had to make an 'incentive payment'.
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become an integral and accepted part of Uzbekistan's and Kazakhstan's

economies' (Lubin, 1995, p. 8). And corruption is considered to be a problem

by the governments of these societies which carry on periodic campaigns

against corruption. In Kazakhstan in particular, the tabloid press engages in

almost daily revelations about corrupt public officials.

Not everyone in Central Asia, of course, agrees on what constitutes corruption.

The societies differ. Kazakhstan is the most 'Russianized' with its mixed

population of Slavs and indigenous Kazakhs (Shlapentokh et al., 1994). The

other countries tend to be more ethnicly homogeneous, with a Turkic-speaking

population of Mongol or Iranian descent. But all of the countries of the core

Central Asian societies share many of the features of other Asian societies.

They enjoy strong kinship and family relations. The governments, having

come into being under Soviet-style colonialism, have administrative structures

which evolved every bit as much to protect the indigenous communities from

foreign colonialism as to carry out the charge of public service organizations.

The list of attributes offered by Pye of Asian characteristics (ethnocentrism,

primordialism, sanctification of ritual and custom, communalism, ascriptive

authority, customary rather than contractual obligations, supernaturalism,

social rather than legal sanctions) is one which is frequently encountered in

foreigners' descriptions of the indigenous cultures of Central Asia. The types of

administrative pathologies that are attributed to these characteristics are also

familiar to anyone with experience in analyzing corruption in other parts of the

formerly colonized world. These include bribery, kickbacks, payola, and

extortion. The Soviet administrative system also seemed to spawn some

creative variations on these themes including 'todayism', and 'diversion, but,

in general, the types of corruption which existed in Central Asia were similar

to those elsewhere throughout the world (Gleason, 1991).

Much of the international theoretical literature on corruption is devoted to the

definition of corruption and the analysis of the utility of certain forms of extra-

legal exchange (Gould and Amaro-Reyes, 1983; Heidenheimer et al., 1989;

Esman, 1991; Ouma, 1991; Wertlin, 1994). Some analysts argue that it is difficult

to determine when a bribe is a form of pathology and when it is a form of

economic exchange that may be rational and may indeed grease the wheels of

progress. The high 'transaction costs' associated with a bribe are often cited as

the cause of economic failure (for instance, by those who think that corruption

is responsible for macroeconomic failures in Africa). But these same trans-

action costs are almost as often cited in different contexts as the cause of

economic success (for instance, by those who think that extra-legal exchange

facilitated economic development in the Asian Tigers). Basically, there are

those who say that such 'incentive payments' are good as long as the effects

are positive, that is, as long as the overall impact of side payments is positive,
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and those who say that while a single instance of baksheesh may not be bad,

if individual cases go unsanctioned, the gradual circumvention of laws and

regulations eventually destroys the fabric of the entire society.

The Central Asian states face this problem today in a very urgent fashion. This

raises two key questions. First, to what extent can corruption be seen as a

mechanism that is apt to hinder the normai development of these new states?

Second, what are the implications of this for international law enforcement

and assistance programs? Two key considerations in addressing these questions

are the nature of the administrative system inherited from Soviet socialism and

the circumstances of the change in the administrative system during rapid

decolonization.

The Soviet system and the control paradox

Some analysts see the prescriptive aspects of Soviet ideology as the cause of

many of the administrative woes that beset the functioning of the Soviet state.

The creation and expansion of the communist party as an apparatus of control
was as much devoted to the inculcation of values as it was an instrument of

administrative control. During the Soviet period Communist Party campaigns

against corruption often became mass 're-education' campaigns (Gleason,

1990). Some observers see that as a logical consequence of having its

ideological roots in the classics of Marxism-Leninism. As one observer put it,

'Lenin strengthened the party in order to check the corruption of the masses'.

The party, in this view, became simply a mechanism for enforcing what the

rule of law, public accountability and transparency could not under the

circumstances of communism.

Others see the origins of corruption in the Soviet system not in human nature,

but in thé nature of a centrally planned economy (Kornai, 1992). In such an

economy, the fusion of political and economic power leads to innumerable

opportunities for the diversion of public resources for private gain. In addition

to this, the drive for centralization, pressed forward both by economic doctrine

and by political agendas of government officials, led to a highly compromized

government.

It is not necessary to take up the question as to whether this drive for centrali-

zation was a structural consequence of Soviet-style socialism. Suffice it to say

that the tendency toward centralization did have opposition. Centralization in

the Soviet case should be seen as an outcome of a give and take politics, not

merely of central domination. There were repeated attempts to decentralize

and invent managerial forms which would be more accountable and responsive

or at least more efficient. Yet the impulse to decentralize was always over-

whelmed by the proponents of continued centralization. Efforts to decentral-
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ize, it was argued by their opponents, would only led to malcoordination.

Ironically, efforts to maintain and extend central control also led to mal-

coordination. The seriousness of the situation is reflected in Gorbachev's

observation that for years individuals and even whole territories in Central Asia

'were outside government control' (Gorbachev, 1988). As government reform

gathered steam in the late 1980s, Gorbachev increasingly complained about the

inability of the central government to attain its goals. He despaired in public of

the inability of the centre (i.e. Moscow) to enforce its wil) in the outlying areas,

referring to what he called'impotent centralism' (1988).

This phenomenon is what Bahry called the 'control paradox', suggesting the

original Greek meaning of paradox as 'contrary to expectation'. As Bahry

observed, the hypercentralized economic planning system did not produce

smoothly efficient, top-down managerial organization but, rather, resulted in

bureaucratic compartmentalization, ossification, and an inability to function.

At the centre (Moscow) there was a continuai sense that'if control is relaxed,

the situation wil) deteriorate' (Pchelintsev, 1989). This stimulated a counter-

productive search for absolute control. As Bahry summarized it, 'the

proliferation of central controls led to an erosion of control' (Bahry, 1987,

p. 163). The more central planners reorganized to achieve control, the more

they were forced to adopt policy mechanisms which produced diminishing

real government capacity.

Under these circumstances, the response to official corruption was basically

punitive rather than managerial. That is, rather than change the incentive

structure, Soviet officials relied upon threats as a deterrent. As the local bureau-

cratic structures sought to isolate and protect indigenous actors, however, they

grew more 'nativized' and, in many key regions in Central Asia, were effectively

captured by the local interests. A form of bureaucratic nationalism developed

(Gleason, 1992).

Decolonization and new styles of administration

On December 21, 1991, representatives of eleven of the former Soviet republics

gathered in Almaty, Kazakhstan, to sign the Alma-Ata Declaration. This

agreement created the 'Commonwealth of Independent States' and officially

brought the Soviet Union to and end. The signatories agreed to principles of

national sovereignty, respect for territoria) integrity and sovereign equality,

non-interference in one another's affairs, peaceful settlement of disputes,

non-use of force and economic coercion, recognition of human rights. The

signatories agreed to maintain strategic stability, a unified military command,

and a single control over nuclear weapons. In sum, the agreement led to the

creation of individual nation-states out of the old Soviet Union. The agreement



European Journal en Criminal Policy end Research vol. 3-2 42

was rapidly recognized by the international community. While other parts of

the USSR had active campaigns of perestroika, in the Central Asian countries

perestroika was largely a mirage. The new states of Central Asia inherited the

administrative structure of Soviet socialism with virtually no changes.

At the moment of national independence, the countries of Central Asia shared

a common culture, common historical traditions, common external influences,

and, in general, a common starting point from within the former Soviet

administrative system. One might have expected that the countries would

follow similar development paths. Yet the paths taken by the new governments

in the first years of independence were very different. The best explanation for

this divergence is that decolonization tends to magnify small differences,

propelling new countries in increasingly divergent directions.

After independence, Kyrgyzstan set out on a course of liberalization.

Kyrgyzstan's limited resource endowment and trade dependence, however,

constrained the liberalization policies of its dedicated president, Askar Akaev.

Acting more cautiously but still decisively in the direction of liberalization,

Kazakhstan set out to define itself as a liberal Asian democratic power. Its oil

wealth, its nuclear status, and its mixed Kazakh and Russian populations were

the defining features of the domestic political context in Kazakhstan during the

first years of independence. Tajikistan, in its first years of independence, fell

prey to an internal contest for power. The contest plunged the country into

civil war. The richest and most populous of the core Central Asian republics,

Uzbekistan, embarked upon a Chinese-style path of cautious national

consolidation. Meanwhile, Turkmenistan, the small tribal civilization on the

southern fringe of Central Asia, adopted an assertive posture of national self-

reliance based on its gas and agricultural wealth.

The style of leadership in each of these countries differed. Kyrgyzstan

attempted to establish democratic institutions, although by late 1994, the

Kyrgyzstan experiment in democracy was in trouble. In November, 1994, the

president dismissed the parliament, fired the Council of Ministers, appointed

a new Central Electoral Commission, and, in violation of the constitution,

called for a new parliamentary election. Kazakhstan's leadership was more

liberal in its approach to political institutions, overseeing elections in March

1994. Although, these elections too were called into question a year later and

president Nursultan Nazarbaev dissolved the Kazakhstan parliament. The

leadership in Tajikistan became consumed with one issue: avoiding more

violence at all costs. The Turkmen leadership became the most dictatorial in

the former USSR. And the leadership in Uzbekistan became increasingly

dictatorial in its approach to dissent.

The administrative structures of the executive branches of each of these

governments generally conformed the styles of leadership. Kyrgyzstan's
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administration followed a cycle of administrative expansion and contraction,

without a clear bureaucratic structure, civil service, or set of standard operating

procedures. Kazakhstan was the most successful of the countries in maintain-

ing a professional civil service, although even here no one occupying any major

administrative post could be expected to live on the salary alone. Tajikistan's

administrative workers were not paid any salary at all during the latter half of

1993 and most of 1994. Turkmenistan's administrative workers maintained their

posts mainly on the basis of extra-legal payments they were able to extract for

public services. Uzbekistan's administrative structure was the least overtly

corrupt of the countries and the most likely to honour the existing laws.

Implications for development

International organizations and national technical assistance programmes can

help in this process of decolonization and decommunialization if the unique

features of the former communist countries are kept in mind. International

foreign assistance programmes have been widely criticized in recent years for

their inefficiency and ineffectiveness, but even more serious is the criticism

that the assistance programmes do little to build the host country's capacities

to solve domestic problems (Berg, 1993). This is a particularly important goal in

addressing measures to inhibit corruption.

Under the circumstances of decolonization and decommunalization, the new

states must simultaneously create both a private and public sector. Markets

must be created in any number of spheres of economic activity. According to a

simple model of a market economy, for a market to exist the following six

conditions must be satisfied: buyers and Bellers must engage in voluntary

exchanges, acting as price takers; the good (or service) must be homogenous

(and thus substitutable) across sellers (such that there is a possibility that the

buyer may switch to an alternative seller); the good (or service) must be a true

private good; there must be relatively open entry and exit in the market; buyers

and sellers must have access to complete information; governments (or some

alternative organizations) must provide for contract compliance to ensure that

property conventions are recognized.

A strict interpretation of the marketplace would insist that government's proper

role is to provide for a level playing field, so that interested parties can engage

in voluntary exchange in a way that promotes their own intererts. When we

step back from the ideal of such a sanitary process of exchange, we realize that

in the real world a thousand things may intervene. Personal likes and dislikes,

friends and foes, countrymen and foreigners, religion, class, language, dress,

and so on. Some people are pleasant and some not. Markets are influenced by

these intervening influences. Even if we assume that people may be rational,
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they nonetheless interact in dense networks of social learning. Perhaps shared

assumptions can lead to shared expectations. Trading with one's countrymen or

with one's ethnic brethren may be preferable if only because it reduces the

element of surprise. If one's counterpart can make an additional side payment

- something to sweeten the deal - this makes it seem all the more acceptable.

Under these circumstances, the process of 'privatization' itself is a public

choice process, one which must take place in the forum of public institutions.

In the 'redeveloping world' - the world of the former communist countries -

virtually all the resources have recently or will soon be divided and appor-

tioned by the process of privatization. Moreover, the design of the institutions

that make the rules - that is, the rules about property conventions, structures

and authorities of parliament, separation and balance of powers among

branches of government, the nature of government procurement process -

are also undergoing definition. It is not 'business as usual', it is defining what

business as usual will be. Surveying this situation, Shelley concludes that

under the circumstances of widespread institutional change in the former

USSR 'privatization invites participation by organized crime'.

The leaders and publics in the Central Asian countries face unprecedented

challenges. The economic problems of these countries are severe and the

citizenry, accustomed to a much higher standard of living, cannot be expected
to tolerate declining living standards for a long period of time. Moreover, there

is little international experience in privatization that is immediately applicable

to the former USSR. There are general themes that are relevant, but little that

does not have to be reconceptualized to fit the Central Asian circumstances.

These societies have to simultaneously design new administrative structures

even as they seek to establish the very definition of what is properly private

and what is properly public. Given the urgency of economic difficulties and

the absence of theoretical guidance, the new approaches must be both realistic

and pragmatic. The approaches must, on the one hand, not be based on the

assumption that individuals can be expected to work for the collective good,

always altruistically and never out of narrow self-interest and, on the other

hand, the approaches should not lead to the establishment of police states in

these countries. Finally, the countries are very different and, consequently,

their approach to addressing the problems of corruption should reflect these

differences.

The most likely instruments for inhibiting the growth of corruption in

Kazakhstan and Uzbekistan include the following.

1 To the extent possible, devise alternative mechanisms for the delivery of

public services such that the burden of local services is more directly

managed by the community than by the central government.
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2 Reduce the size of the civil service drastically and make the positions

which do exist reasonably well paid positions. Steps should be taken to

establish a trained and professional civil service (Findley and Stewart,

1992). Efforts have been made in this direction, for instance, in Kazakhstan

with the creation of the Kazakh Institute for Management, a quasi-private

professional training academy for public officials in Almaty, Kazakhstan.

3 Conduct vulnerability analyses of the administrative structures. This would

require agencies to examine their operations to determine at what points

there is a confluence of decision-making and the transference of valuable

resources. This is a necessary step in the development of standard

operating procedures to ensure that public resources are not diverted

toward private gain. This should be done in as public a forum as possible.

4 Use principal-agent approaches which emphasize the importance of

transparency and openness in the government contracting process. A

large volume of material exists on particular instruments to discourage

abuse of the contracting relationship (Klitgaard, 1988).

5 Adopt special provisions for the protection of those who are willing to

publicly expose fraud and abuse in government (i.e. 'whistle-blowers').

If international experience is a guide, this is apt to be the most difficult

of the recommendations to implement.

The most likely instruments for inhibiting the growth of corruption in Kyrgyz-

stan, Tajikistan, and Turkmenistan, are apt to be different. Turkmenistan is a

special case. It is often observed that the officials of the Turkmen government

are the most unprofessional, unsophisticated, and, consequently, corrupt. This

may be largely a result of Soviet era management practices, but, whatever the

causes, it will continue to plague the government for the foreseeable future.

Measures to inhibit corruption in Kyrgyzstan and Tajikistan should rely heavily

upon those measures which are adopted in Kazakhstan and Uzbekistan. The

Kyrgyz economy is dependent upon the Kazakh economy, the languages are

virtually identical, the common border links these two states. The solution

to the inhibition of corruption in the Kyrgyz administrative structure is to

closely link efforts with Kazakhstan. In a similar fashion but for different

reasons, the Tajik economy is wholly dependent upon Uzbekistan. A prudent

path in Tajikistan would be to encourage cross training of nationals in the

administrative traditions of Uzbekistan.

Conclusion

Ttvo closing comments should be made concerning the inhibition of

corruption in these countries. The first concerns the threat of the growing

drug trade and the second concerns the absence of any integrating concept
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of national interest or'national mission' other than of ethnic chauvinism.

With respect to the drug trade, Shelley rightly points out that the 'states of the

former Soviet Union (...) lack both the resources and the will to control

organized crime' and do not possess 'a history of uncorrupted government'. She

concludes that they 'will be even more susceptible to penetration (by criminal

organizations) than Italy or Columbia'. The avoidance of the syndrome of a

'narcocracy' - that is, the capture of public decision-making by interests

friendly to organized crime - along the lines of that in Columbia should be a

high priority for outside governments. My own view is that this should not

imply efforts to bolster drug interdiction in these countries but rather to reduce

the demand from outside. These countries will not have the wherewithal to

sustain campaigns against drug-trafficking as long as there is strong and

effective demand from Europe and North America.

Finally a last concern that is paramount in all these countries in the struggle

to inhibit the growth of corruption has to do with the values of the society.

The 'Great Soviet Experiment' was aimed at creating a society free from

economic exploitation, based upon rational production and distribution, and

transcending, once and for all, ethnic exclusivism and national discrimination.

The disintegration of the USSR means that this experiment has come to an end.

The universal values of Marxist-Leninism - however one regards them in

normative terms - did succeed in integrating for a period a large number of

disparate peoples. Now that the Soviet Union has collapsed, the universal ideas

of 'proletarianism' have been largely discredited leaving a vacuum. As Soros

expressed it: 'The breakdown of a closed society based on the universal dogma

of communism has led to a widespread rejection of all universal ideas. The

countries which used to constitute the Soviet empire are trying to find an

organizing principle in their own particular history' (Soros, 1994, p. 5).

When there is virtually no agreement regarding overarching principles, the

calculations of the incentives of the individual actors becomes paramount.

As the societies of Central Asia and their friends beyond their borders seek to

design new administrative structures to inhibit corruption, they should bear in

mind that self-interest is apt to come first and foremost in the calculations of

the local actors.
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A fragmented organizational

approach to fraud in a European

context

The case of the United Kingdom public sector

Alan Doig'

There are over 125,000 police officers in the United Kingdom, working for 52

police forces; in addition, there are some other police forces who deal with

specific areas such as the British Transport Police. About one percent of the

establishment will belong to designated fraud squads2 but the value of their

cases may represent nearly half the total estimated cost of crime (Doig, 1995).

The mismatch between the numbers of officers and the value of cases is in part

the consequence of fraud not being seen as particularly significant in the

private sector until the beginnings of the 1980s, in part of how police forces

allocate resources to meet perceived policing priorities and in part because of

the public sector's longstanding responsibilities for substantial areas of fraud

prevention, detection and investigation.

Public sector organizations' assumption of such responsibilities, and the

organizational format of any anti-fraud capability, developed from a number

of reasons, including: perceived organizational functions; traditional public

sector preference for performing and policing those functions internally; the

1 Professor of Public Services Management, Liverpool Business School, Liverpool John Moores

University, 98, Mount Pleasant, Liverpool L3 SUZ, Great Britain. He runs the Unit for the Study of

White Collar Crime.

2 Audit Commission report into local government fraud and corruption (Audit Commission, 1993)

defines fraud as'the intentional distortion of financial statements or other records by persons

internal or external (...) carried out to conceal the misappropriation of assets or otherwise for

gain'. In the UK fraud is usually dealt with under the 1968 Theft Act. Economic crime is used to

encompass related financial offences such as money-laundering, insider dealing, extortion or tax

evasion.
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availability of in-house legal and prosecutorial expertise; the legislation

under which organizations have worked; the availability, choice and use of

alternative sanctions; resources to investigate offences; perceptions of the

criminality of the offence; and the perceived likelihood of police cooperation.

This tendency has been reinforced by a belief that lome police forces may be

reluctant to continue to devote existing levels of resources to fraud as a

consequence of their own operational priorities and overall resources

(Lidstone et al., 1980; Levi, 1987). Indeed, as police resources to deal with

fraud have remained limited, so some public sector organizations have

expanded their activities to the point where they have taken on police roles.

Such developments have caused concern in some quarters of the civil service

because, as was said of one department's anti-fraud activities, there must be

'a recognition that the boundary between what is proper to police action and

what is legitimately the responsibility of the department does not get redrawn

as a consequence. In our view that boundary has already moved too far in the

wrong direction.'

The Pact that boundaries may move reflects the fragmented landscape

for fraud prevention, detection, investigation and prosecution by public

sector organizations. The Jack of any permanent or central organizational

framework also raises issues about cross-organization fraud where individuals

or groups are defrauding several organizations at the same time or working

across organizational or geographic boundaries. While there is considerable

inter-agency cooperation on a case basis, moves toward unified or inter-

organizational structures, as well as the matching and analysis of inter-

organizational information as a more effective means to prevent or

investigate fraud, are fraught with important organizational and political

issues.

The current structures and arrangements may reflect an imperfect but

pragmatic and incremental approach to dealing with fraud which, in the

short term, is acceptable to most organizations and may well generate

inter-organizational transfer of and cooperation in the use of expertise

and techniques. External factors may, however, promote wider changes

to policing crime that will have implications for this approach. The

developments toward a unified approach on, for example, money-laundering

and the wider European discussions on a cross-border approach to crime

investigation would suggest that, if not a unified structure, then some more

permanent means for analysis and investigation of crime, including fraud,

is necessary not only for the United Kingdom but for other member states

with a similarly fragmented organizational approach to fraud and economic
crime.
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Public sector organizations dealing with fraud
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In addition to the police, the typology3 of the main public sector organizations

whose functions, directly or indirectly, include various aspects relating to fraud

prevention, detection and investigation may be grouped into six categories. I

will describe them respectively in the following sections.

Revenue-collecting organizations

Inland Revenue and HM Customs and Excise are the main revenue-collecting

agencies, are national organizations and work under a number of laws such as

the Customs and Excise Management Act, Value Added Tax Act, 1978 Theft Act,

the Taxes Management Act (Arlidge and Parry, 1985).

HM Customs and Excise has three tiers of investigation work in the UK that

target specific activities such as drug-smuggling, evasion of European Union

(EU) rules on the Common Agricultural Policy (CAP), and fraudulent evasion of

VAT. These three tiers are: local VAT office investigation teams; the Collection
Investigation Units which deal with the full range of investigations requiring

expertise, resources and time not available to local office staff; the

Investigation Division (ID) which deals with serious breaches of Customs

and Excise law in relation to drug-smuggling and the recovery of profits from

it, VAT and CAP investigations, and other major smuggling investigations. ID,

like the rest of the Department, makes extensive use of computer systems to

plan, record and analyze all aspects of its work; it is also responsible for overall

monitoring of the organization's investigations, standards and intelligence-

gathering.

Most Inland Revenue investigations take place at local offices (known indi-

vidually as districts and collectively as the 'network'). Where fraud or large

amounts of tax at risk are involved various factors - such as the type of fraud,

prosecution criteria, the involvement of professional advisers, the amounts

involved, the use of false invoicing documentation, as well as internal

monitoring of types of cases pursued at local level - will determine whether

or not such cases are transferred to offices of the Special Compliance Office

(SCO): the Special Office, the Enquiry Branch and the Board's Investigation

Office. These deal with: non-compliance, or risk of non-compliance, on an

3 Material in this article was collected during 1991 and 1993 as part of a study, funded by the British

Academy, into public sector organizations whose work involved in whole or in part aspects of

fraud prevention, detection and investigation. The author is solely responsible for the descriptions

of the organizations and the interpretations of the issues raised.
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industry-wide or large-scale basis, particularly where the investigation involves

lengthy and/or sophisticated inquiries; non-compliance in relation to business

accounts; and prosecutions in, for example, cases involving PAYE, TESSA (tax

exempt savings accounts), subcontracting in the building industry, and staff

disciplinary matters, including fraud.

Organizations involved in benefits payments

The largest spending area in the United Kingdom is that of social security and

other state benefits which involves two departments: the Benefits Agency (BA)

and the Employment Service (ES). Fraud work is largely undertaken within the

provisions of the 1986 Social Security Act - relating to the provision of false

statements, documents and information - and the 1968 Theft Act.

BA has two anti-fraud groups: Sector Fraud comprises some 3500 fraud officers

distributed on a sector basis (each sector covers several offices) to deal with

those who may be claiming benefits fraudulently - usually involving failing to

declare earnings by the claimant or another associated person; Organized

Fraud and Multiple Claims officials are responsible for the investigation of

serious crimes against BA payments systems, dealing with counterfeiting,

forgery, bulk or planned theft of IOPs, trafficking in IOPs and multiple identity

fraud.

The ES Inspectorate (ESI) comprises over 700 officers, with support staff for

operational work, and works on a sector, multi-functional basis with a

headquarters office responsible for general policy information, liaison

and guidance, together with a dedicated unit coordinating cross-regional

intelligence and investigations, such as travelling fraud and collusive

employers. The types of fraud are similar to those involving the Benefits

Agency: claimant fraud; collusive employer fraud; theft; forgery and

counterfeiting of documents; organized fraud.

Regulatory organizations

Some public sector organizations have regulatory functions in the private or

voluntary sectors deriving from legislation and which also involves fraud

prevention and detection because of the monies involved in the activities

regulated. The Charity Commissioners are statutorily responsible for the

registration and regulation of charities. Their multi-billion pound turnover, the

amounts of money at risk, the use of some charities for tax evasion or fraud,

and official concern about the Commissioners' poor monitoring performance

led, in the 1980s, to proposals for a more effective supervision. Together with

new legislation giving them more powers, the Charity Commissioners
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increased staff and set up three Charity Commissioners Monitoring and

Investigation Offices (CCMIO) to investigate financial abuse with limited powers

under the 1992 Charities Act. Cases usually involve: lack of management

control (leakage of cash often coming from the lack of experience and judge-

ment of those involved); misapplication of funds (a 'controlled' charity to

benefit an individual); and criminal acts which are largely street fundraising

by bogus collectors which is low-cost but high-volume and against which

prosecution is sought.

The Gaming Board is a Home Office non-departmental public body appointed

under the provisions of the Gaming Act 1968 which was a reaction to organized

crime, both here and from America, infiltrating the UK gaming industry. The

Gaming Board determines who may apply for a gaming licence in respect of

casinos and bingo clubs, who may supply and maintain gaming machines, and

the fitness of those who work in casinos and manage bingo clubs. The Board's

Inspectorate authenticates the background of companies and individuals

seeking entry to or working in the casino industry and carry out inspections of

premises to ensure the proper conduct of business, including: routine

inspections of premises' accounting and control procedures to guard against

fraud and money-laundering; cheque-cashing facilities and the control of

facility limits; membership control and player activity; supervision of gaming

tables and staffing levels; surveillance and security procedures.

Non-departmental public sector organizations

Set up in 1972 on the UK joining the Community, and transferred to executive

agency status in 1990, the Intervention Board (IB) operates CAP arrangements

in the UK. In the late 1980s the general issue of CAP fraud was highlighted

internally and externally, prompting IB to establish a fraud control and

intelligence resource within IB, and expanded roles in investigation, training

and scrutiny (Doig and Graham, 1993). All members are IB staff with experience

in IB rules and regulations, trained by Customs and Excise. The Anti-Fraud Unit

(AFU) functions include: investigation; scrutiny (systematic audit-type checks);

research and intelligence; case coordination. The types of fraud include:

over-declaration of weight to increase value of refund; under-declaration of

weight to reduce levy liability; diversion of goods to secure refunds from

specific ccuntries; misdescription of products to gain a higher refund;

duplication of claims; re-presentation of exports for duplicate refunds; evasion;

smuggling; carouselling (smuggling, evasion, re-presentation); ghosting (fake

documents, non-existent goods); short shipment (claiming refunds when only

a portion of goods exported); manipulation (tampering with documentation);

and substitution of goods.
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Since 1986 the Post Office has divided into a number of trading companies -

Royal Mail, ParcelForce, Post Office Counters Limited - and a number of

ancillary companies. The Post Office Investigation Department (POID) is part

of the Post Office Corporation, providing a range of in-house and commercial
services. These include training and advice in computer security, computer-

related crime, risk analysis and project control, physical security, electronic

and personal security, managing fraud and robbery investigations and

prosecutions, and crime prevention. In-house, it contracts its services to the

trading companies to carry out a range of crime prevention and investigation

services according to the companies' specifications.

Governmental organizations

53

The Department of Trade and Industry (DTI) is responsible for the conduct of

commercial companies within several laws including the Company Acts; HM

Customs and Excise also acts as the enforcement arm in international matters

such as import quota fraud and evasion of strategic export restrictions. The

main powers of the two Branches of its Investigation Division under the

legislation are: the confidential examination of company records; the

investigation of the activities or ownership of a company; the investigation of

allegations of insider trading; the prosecution of various offences relating to

insolvency; the winding-up of companies; the disqualification of people from

acting as company directors. The Companies Investigation Branch (CIB)

inquiries are carried out where there is good reason to suspect misconduct in

or by trading companies while the Investigations Branch generally investigates

companies in liquidation after allegations of misconduct have been received

by the Official Receivers.

The Export Credit Guarantee Department (ECGD) is a separate government

department and is the UK'S official export credit agency. It supports UK

exporters of projects, capital goods and services by insuring UK exporters

and guaranteeing UK banks against the risks of non-payment by overseas

buyers, and by giving interest rate support to UK banks, thus allowing UK

exporters access to finance at fixed, often favourable, rates of interest. ECGD

also insures investments overseas by UK companies against political risks.

ECGD is organized into three Groups: Underwriting, Asset Management and

Resource Management. Responsibility for fraud awareness and fraud inquiries

lies within the latter's Internal Audit Division; past cases have mainly involved

making claims for goods that did not exist and using ECGD guarantees to raise

finance from UK banks for export transactions.

The Ministry of Agriculture, Food and Fisheries (MAFF) Investigation Branch

was established in 1941 to supervise rationing offences and retained to deal
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with grants, subsidies and a range of offences relating to MAFF responsibilities

from the use of drugs to animal welfare. This was largely on the grounds that

many of the offences were too small, specialized or technical for the police to

want to devote much time to their investigation and because many of the laws

for which MAFF is responsible gave investigatory rights to 'authorized officers'

who also have powers of seizure and search. Investigation Branch Officers are

trained police-type investigators, invariably recruited from police forces,

civilian or military, with service in regional crime, and with fraud inquiry

experience.

Police forces wthin public sector organizations

A small number of public sector organizations have their own police forces.

The largest is the Ministry of Defence Police Force (MDPF) which has its own

fraud squad, the majority of whose investigations relate to procurement fraud,

defence works services and corruption, including: product substitution;

falsification of costs and work; interim payment claims; falsification of records;
improper use of Government-owned equipment and corruption of officials

leading to collusive fraud. The fraud squad is also involved in fraud awareness

and prevention training as part of the overall strategy to raise staff awareness

and encourage the reporting of suspicions to the police. It was also involved

in setting up, and participates in, the Consultative Panel on Fraud and

Irregularities, MOD's organizational framework to raise the profile of fraud

awareness and detection and which is supported by a unit to focus on training

and presentations, assist in fraud inquiries, and to encourage awareness of,

and adherence to, preventative measures.

Organizational convergence and divergence

Within the United Kingdom, the variety of organizations dealing with fraud has

highlighted a number of issues that reflect the fragmented and often discrete

development and direction of the approaches to fraud.

Personnel and organizational ethos

Only a handful of the larger, nationally-based organizations have, like HM

Customs and Excise, a career structure for fraud with the appropriate technical

and analytical support staff. Among smaller organizations, there are distinct

differences in the recruitment of investigators. Some small organizations have

traditionally recruited former police officers with the requisite investigative

skilis and who relate more easily to the methods, procedures and aptitudes of
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police fraud work. More recently the trend has been to recruit internally those

with the detailed knowledge of the systems they will police and who will be

taught the techniques of investigation that are specifically relevant to the needs

and nature of their organization. The Jatter tend to be 'civilian' in their attitudes

and approach to their work since they are career public servants rather than,

like police officers and former police officers, career detectives. This raises

issues over shared objectives, approaches and information, as well as the types

and providers of training, an issue further complicated by the location of fraud

staff within organizations and the overall ethos of that organization.

In some organizations, where fraud was not seen as an organizational priority,

officials dealing with fraud may have had other duties, may have been

responsible to line management that did not see fraud as an organizational

priority, may not have been fully integrated into mainstream organizational

activities or may not have been fully supported by colleagues because of

differing perceptions toward the purpose of the organization, its clients or

customers. This has changed substantially in many organizations in the past

decade, particularly for those that have recently either introduced an anti-

fraud capability or who have systematically assessed the threat of fraud and

reorganized accordingly across the organization. While the protection of the

organization's assets and procedures do benefit from better focused and

redefined preventative and detection approaches - and recent developments

tend to look to an integrated approach located centrally, reporting direct to a

senior level - this is often a function of the ability and willingness to design

from new; reorganization of, and reform to, existing arrangements are subject

to political, organizational and management constraints.

Structural reform: governmental initiatives

Since 1979, successive Conservative governments have introduced a number

of initiatives to reduce the cost, range of activities and size of the civil service,

beginning with scrutinies of specific functions, through the financial

management initiatives intended to assess and then control administrative

expenditure, and currently focusing on devolved public sector agencies,

reduced budgets and privatization. Overall the language has been that of

competition, productivity, performance-related pay, measurable performance

indicators, private sector best practice, and devolved line and budgetary

management. The cost of fraud, and the cost of preventing and policing fraud,

have become an issue for many organizations for several reasons, including:

the general rise of fraud-related crime; the involvement of organized criminals;

the problems with quantifying prevention as a performance indicator; the

traditionally higher level of expenditure on dealing with fraud in the public
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sector as opposed to the private sector; the dispersal of responsibilities and

resources under devolved management; the reluctance to share information

and cases to keep control over performance criteria; the steady reductions in

staffing levels with the loss of experience and expertise at middle-management

levels; and the transfer, breakup or privatization of organizations or services

with the loss of anti-fraud expertise and experience. While it may be argued

that 'there is no reason why a proper concern for the sensible conduct of public

business and care for the honest handling of public money should not be

combined with effective programmes for promoting economy and efficiency'

(Committee of Public Accounts, 1993-94), organizations' abilities to deal with

fraud have been 'rendered more demanding and complex' by such changes

which, 'while contributing to improved quality of service, have increased the

risks of fraud and corruption occurring' as the 'pressures of implementing new

legislation, achieving significant expenditure reductions and responding to

demands for improved quality of services have left managers with less time to

devote to system controls' and other measures for preventing and detecting

fraud (Audit Commission, 1993).

Operational cooperation

Intelligence and information

While a dedicated nationwide intelligence or investigative fraud framework is

still in the future, the importance of management information, intelligence

analysis and operational planning systems in getting the full benefit from

limited resources and staffing in the investigation of, for example, unlimited

fraud and smuggling potential is, as the House of Commons Committee of

Public Accounts noted in its 1988 report on HM Customs and Excise, increasing-

ly central to preventing, detecting and investigating fraud (Committee of Public

Accounts, 1987-88). The most extensive intelligence service is the National

Criminal Intelligence Service (NCIS) which was set up in 1992 by combining a

number of smaller units to collect, collate and analyze information on serious

crime and criminals and then to disseminate the information. Staffed largely by

police and HM Customs and Excise officers, it has a number of units, such as

those dealing with organized crime, financial intelligence and international

liaison (NCIS houses the UK National Central Bureau of Interpol), and several

regional offices. It is, however, dependant on commonality of police computer

systems as well as on police resources for information collecting and

operational work.

NCIS works from the basis of information about crime and criminals; the

general use of databases to trawl for potential fraud or to build up intelligence

profiles is severely constrained by data protection legislation which registers
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databases and regulates the amount of data held, the length it is held, the uses

to which it is put and those who may have access to it. While any organization

may disclose data to prevent or detect crime or help in the apprehension

or prosecution of offenders, that disclosure must be both on the basis of

reasonable grounds and on a case-by-case basis. There is growing support

to target expensive and limited staff resources on risk cases by utilizing

developments in software-based risk and vulnerability prioritizing, and

data-matching and data-sharing, particularly in relation to fraud committed

across organizational or adjoining geographical boundaries. On the other

hand, in addition to the issues of political sensitivity and civil liberties, as well

as the legal restraints on data-matching, several public sector organizations

feel that their ability to perform their primary functions may be compromised

by the concern over the duty of confidentiality, by the potential for leakage that

may occur with shared information and by the lack of assured reciprocity in

any cooperation. Such countervailing pressures tend to reinforce the problems

organizations may now face to overcome the consequences of traditional

compartmentalization, as well as the effective use of limited resources and

information sources, in dealing with fraud.

Multi-agency and multi-disciplinary work

In relation to operational case work there is substantial cooperation between

the various public sector organizations. In part the cooperation sterns from

the Pact that some organizations have no powers of arrest, in part because of

the recognized police capabilities in handling cases of complex or organized

fraud through to possible prosecution, and in part because there are often

complementary advantages to progressing investigations cooperatively. In the

case of the high-volume, low-cost frauds, however, several organizations deal

with the investigation and prosecution through their own resources. Cooper-

ation is more likely with more sophisticated frauds and where the criminality

of the offences is evident. Those organizations with a clear detection and

investigation strategy, particularly in relation to organized fraud, tend to work

closely with the larger fraud squads or with one of the Regional Crime Squads

(RCS) who have the resources, expertise and framework for major inquiries.

The RCSs, for example, have been in existence for over 25 years, during which

time they have developed an organizational framework through the establish-

ment of a national coordinator, regional intelligence offices and agreed

standards on operating procedures, training, policy and administration. More

recent organizational approaches to economic crime, including fraud, have

been achieved through task force or multi-agency frameworks which draw

staff from several organizations to focus on specific groups or activities.

In 1989 an Anti-Racketeering Unit (now the Terrorist Finance Unit: TFU) was
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established as part of the Northern Ireland Office because the success of the

antiracketeering squad of the Royal Ulster Constabulary (Maguire, 1993) could

not be fully developed in areas such as tax, VAT, smuggling and social security

frauds where it did not have the primary enforcement role. The TFU is a multi-

disciplinary organization containing specialist staff with responsibility for

collation and analysis of intelligence, implementation of regulation and

enforcement measures to limit terrorist financial gain, improving relevant

legislation and supporting the RUC in disrupting terrorist structures or

finances (Home Affairs Committee, Memorandum 10, 1994-95).

A similar, multi-agency initiative has been developed by the Metropolitan

Police to target the 'financial dimension' of organized crime by inviting 25

agencies (including the Benefits Agency, Customs and Excise, Department

of Trade and Industry, Gaming Board, Inland Revenue, POID) to discuss

strategic prevention issues, with sub-groups looking at specific targets (Home

Affairs Committee, Memorandum 16, 1994-95). The current preference thus

appears to be for a flexible grouping of organizations within a activity-driven

or case-driven framework that includes: clear objectives and leadership;

support from all government departments and memoranda of understanding

for participants; time-limited case reviews; increased investigative powers to

authorized investigators; single-agency prosecutions; performance measures;

commitment to provide sufficient staff and resources; secrecy; central funding;

private sector participation.

National crime authority

Such an approach reflects a preference for flexible operational cooperation

between organizations rather than the establishment of a permanent national

or central agency with responsibility for all aspects of fraud intelligence and

investigation. The issue of a central or national agency to deal with fraud is not

new (Royal Commission and Standards of Conduct in Public Life, 1976) and has

been proposed for organized crime (Home Affairs Committee, Memorandum

15, 1994-95). At organizational level, an attempt was made in the late 1980s to

merge the fraud sections in two civil service departments to achieve economies

of scale, share intelligence and cases, as well as avoid existing inter-depart-

mental tensions.

While none of these proposals has yet been successful, some organizations

favour a national framework to deal with major crimes, including fraud. RCSs

have recently proposed a national director'to provide a more effective and

coordinated use of resources' and to liaise with the NCIS as well as the need 'for

a multi-agency task force to be set up on a case by case basis under a single

agency lead' as and when required (Home Affairs Committee, Memorandum 6,
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1994-95). Similarly NCIS has expreseed concern that it has no operational arm

and has no means to develop intelligence by proactive means (Home Affairs

Committee, Memorandum 7, 1994-95) while suggesting that it 'will play an

increasingly major role in the international arena as law enforcement agencies

recognize they must progressively move away from being bound by national

boundaries which have no relevance to the thoughtful criminal entrepreneur.

The creation of NCIS with its constituent HQ units provides a natural focal point

for the United Kingdom (...)' (Trigg, 1992). The support for a single agency or

framework is, however mixed because of various issues such as the dilution of

core functions of some organizations, problems of 'overlaps and lacunae of

responsibilities', as well as cost and legal implications. Their views may also

be influenced by the efforts to streamline the prosecution of serious fraud

through a single lead agency.

Prosecutions

Many public sector organizations have their own solicitors departments,

determining the choice of sanctions and conducting their own prosecutions, as

part of the tradition for the inclusive departmental approach to dealing with

fraud (Lidstone et al., 1980; Levi, 1993). For several organizations, prosecution

policy may be one option among several which may in turn be influenced by

the Gore functions of the organization concerned, or may be considered not to

be cost-effective unless they involve a number of defendants or are likely to

attract media attention for the deterrence value. Such cases are determined

internally and thus fall largely outside the orthodox routes for the prosecution

of many fraud cases through the Fraud Investigation Group (FIG) of the Crown

Prosecution Service (CPS) or the Serious Fraud Office (SFO).

Both FIG and the SFO were set up following perceived problems of delay arising

from existing investigative procedures which were seen as expensive, slow and

inefficient.

FIG included police, DPP lawyers and seconded DTI accountants to focus

solely on fraud cases and to ensure constant interaction between the three

groups. Its success - primarily in terms of the agreement to cooperate - was

less than perfect because of continuing delays integrating the work of the

police and the lawyers. The 1986 Fraud Trials Committee report supported the

development hut proposed an organizational framework with specific powers,

like those exercised by the DTI under the Companies Act, including the power

to require statements and the handing-over of documents in relation to fraud

investigations.

Subsequent legislation set up a further prosecutorial layer, the Serious Fraud

Office (SFO), to provide a systematic and case-controlled approach to major
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fraud cases with teams comprising lawyers, accountants, law clerks and

support staff who would work with police officers located within SFO to

conduct investigations under SFO guidance. The SFO has offered a focal point

for assessing complex, national and international and major cases of fraud

brought to its attention by many public and private sector organizations but

its success-rate in securing convictions has been marred by reservations about

investigative capabilities of non-police officers involved in inquiries, the length

of time for some investigations, the complexity of charges, some highly visible

failed prosecutions and some equally visible cases where judges have handed

down light sentences on conviction.

Facing Europe and European crime

The approach to fraud in the United Kingdom is a consequence of the multi-

plicity of laws, organizations and procedures where working together has

developed gradually in response to specific sets of circumstances, following

inter-organization negotiations to overcome a culture of compartmentalism
and autonomy, itself the response to specific and particular organizational

requirements. More integrated approaches being proposed within the EU,

such as the abolition of internal borders, the opening of member state benefits

to citizens of other member stater, and the free movement of people and

goods, have important implications - and possible countervailing pressures -

for those member states who share with the UK similar traditions and

organizational environment.

On the one hand the United Kingdom government's approach to Europe and

economic crime reflects a 'strong interest in effective cooperation in certain

areas of international crime', including terrorism, drug-trafficking and

money-laundering (Walker, 1992) and has long been involved in the Trevi

Group, set up in the mid-1970s to promote cooperation over terrorism but

which has broadened its remit to include drugs and organized crime (Home

Affairs Committee, Memoranda 1 & 2, 1994-95). This very much reflects what

are perceived as national issues with political implications where organizations

work to a common agenda.

On the other hand, one of the Trevi working groups has been discussing 'a

common mechanism for the systematic analysis of information', differences in

national legislations that may have an 'adverse effect on efficient cooperation'

and the need for police, customs and judicial 'contact point networks' (Home

Affairs Committee, Memorandum 5, 1994-95). The Trevi Group has also been

the source of the proposal for an EU police office, Europol, of which the

European Drugs Unit is the first initiative. In acknowledgement of its concern

over cross-border organized crime, it also made an announcement in 1989
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calling for'improved communication of information, the assignment of liaison

officers, the exchange of information (...), improvements in supervising

frontiers and maritime borders and the examination of "hot pursuit" across

borders, the development of training activities, exchanges and language

teaching, increased sharing of technical knowledge, and increased cooperation

with non-EC countries' (Benyon et al., 1993). Similar themes are enumerated in

the 1992 Maastricht Treaty provisions for police and judicial cooperation which

will be discussed by working groups dealing with such issues as information

exchange, mutual assistance, immigration and policing issues.

While member states may be part of and party to the discussions on cooper-

ation and integration, those with fragmented investigative and prosecutorial

approaches to crime may, like the UK, prefer the continuation of 'relatively

informal and pragmatic patterns of cooperation and discourage wider

reform measures' which in turn perpetuate the traditions of organizational

compartmentalization and functional independence which tends to 'militate

against an integrated approach to policymaking in the new international arena,

with individual (police) forces, specialist units, officers' associations, local

authority associations and the Home Office often speaking with different

voices' (Walker, 1992). The continued current regionalism and operational

fragmentation thus focuses the 'domestic preference for informal channels

of communication, which reflects both an impatience with and wariness of

procedures which demand a set course of action and a detailed documentation

record (...) and also to an unwillingness to expedite inquiries by responding

promptly to impersonal requests for assistance from abroad, which reflects the

low priority given to the needs of those outwith an officer's operational frame

of reference' (Walker, 1992).

Such an approach has been implicitly supported in the past by the EU's

insistence that crime, and especially crime against EU regulations and funds,

was the responsibility of individual member states. It was a responsibility

accepted by those member states who may consider the EU was collectively

and organizationally incapable of policing fraud and other types of crime

because of the diffusion of authority, responsibility and decision-making

within the EU, the complexity and often obscure nature of its regulations and

instructions, and what it described as the lack of political will to tackle fraud

(House of Lords Select Committee on the European Communities, 1988-89).

Such member states may, like the UK, view dealing with crime on a cross-

border basis as being hampered by 'the multiplicity of Community and Member

States' paying agencies, prosecuting and investigating authorities, legal

juris'iictional and territorial amour propre. Each state has its own variable

fundamental rights, privacy laws, data protection and banking confidentiality'

(Howse, 1992). Similarly, changes to EU activity and structure - for example, the
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relaxation of borders and the amounts of CAP funds available - may be viewed

as likely to attract more fraud and evasion. In the UK, HM Customs and Excise

has noted that 'the creation of the Single market, with no documentary

requirement at EC frontiers and retrospective accounting for VAT on intra-EC

transactions, increases the risk of enlarging the scope for, and the scale of, VAT

fraud' (Home Affairs Committee, Memorandum 3, 1994-95) while the police

argue that there are 'genuine concerns that the change in the character of

frontier controls has led to an increase in the illegal importation of controlled

drugs, a higher avoidance of duty on goods, and a greater scale of illegal

immigration (...) the "light touch policy" in respect of identity checks has

led to EC Passport holders entering with limited scrutiny thus reducing the

opportunity for detection of false documentation and other offences' (Home

Affairs Committee, Memorandum 5).

If the EU encourages not only closer cooperation between member states, freer

movement and the removal of internal borders, but also the possible inclusion

of states whose financial, police and judicial frameworks are not particularly

robust, so the issue of cross-border fraud and responsibility for the protection

of Community assets and the integrity of its procedures and regulations in

relation to member states raises questions about the need to redefine and

reorganize how both the EU and its member states deal with fraud and

economic crime on a cross-border, inter-organizational basis. The current

arrangements for pragmatic and informal operational cooperation may not

reflect universal preference. Those member states who have been both aware

of and accepted the implications of possible change have not only discussed

harmonizing cross-border legislation and operations but also, as the 1985

Schengen Agreement acknowledges, realized that acceptance of integration

also means developing the operational means to share information and allow

cross-border investigations. If the EU encourages wider changes, an expansion

of its own investigative and access capability and looks to dealing with a few

rather than a multiplicity of national organizations, it begins to exert pressure

on the 'structural question of the "fit" between the domestic policing system

and international developments'. For member states like the UK such initiatives

have often been greeted with reservations from its particular perspective:

'first, the UK's geographical status makes frontier controls at point of entry

sensible, not least because there is a natural frontier. Secondly, the continental

tradition of some border controls together with other conditions to monitor

internal movement (such as an aliens register, non-nationals reporting to the

authorities, spot checks on "status" and the carrying of identity cards) are

anathema to the British tradition of freedom of movement within the country.

They are seen to be intrusive. Thirdly, there is the British belief that its existing

frontier controls are efficient and effective; and a view that the Schengen
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borders, whatever the rhetoric of the ring of steel, are likely to be no more than

a "leaky sieve" or massively permeable' (Benyon et al., 1993).

Nevertheless, the Europeanization of crime and the cost and complexity of

dealing with cross-border crimes such as fraud will continue both internal and
external pressures for some form of organizational rationalization 'at the

national level in each State with a view to ensuring optimum management' of

institutionalized cooperation and a need 'for the designation at the national

level of each State of a department responsible for managing questions of

operational cooperation, regardless of the institutional framework in which

this cooperation takes place' (Giot-Mikkelsen, 1992, p. 95). In the context of

fraud and the public sector, however, it will raise some interesting issues and

developments on matching fragmented organizational approaches to a

changing European context.
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Anti-fraud coordination in the EU

This article is composed by putting together two recent publications of UCLAF.

They are used with the permission of UCLAF. In the first part a profile of the

UCLAF Unit is given. The second part informs about some of the main issues

in the anti-fraud struggle, in the form of seventeen questions on fraud.

Background of UCLAF

The 'Unité de Co-ordination de la Lutte Anti-Fraude' (UCLAF) was created in

1988 following the recommendations of a Commission report concerning

means by which the light against frauds on the Community budget could be

intensified. UCLAF is part of the Secretariat General, and reports to Swedish

Commissioner Mrs Anita Gradin. UCLAF is responsible in the Commission for

all aspects of the fight against frauds on the EU budget. UCLAF's operational

mission is primarily to support member states where they need coordination

with other member states and the relevant services of the Commission.

The primary duty for the fight against fraud remains the responsibility of the

individual member states,who are responsible for the front line enforcement

and verification work which is essential in deterring, discovering and stopping

fraud. Every member state is obliged under the terms of Article 209a (Maas-

tricht Treaty) to take the same measures to counter frauds on the Community

budget as they do their to protect their own financial interests.

UCLAF fulfils its operational mission mainly by investigation into suspected

fraud cases with the aim of both establishing the sums at risk to be recovered

and preparing a case suitable for submission to public prosecutors in the

member states. While UCLAF has the power to request that investigations be

carried out by the competent services of the member states involved, UCLAF

may also take the lead in an investigation, while maintaining cooperation

with the member states concerned. This course of action is taken when the

investigation cannot be carried out effectively without coordination with other

member states ; for example, where elements of an important fraudulent

operation appear to exist in various member states simultaneously, or where

evidence has to be obtained outside the Community.

Furthermore, UCLAF can and does assist member states in focusing their

verification and control efforts on high risk sectors and areas of activity based

on past experience of frauds in these areas, and ongoing information gathering

efforts. This information is transmitted to government officials with anti-fraud

responsibilities in the member states by means of training seminars, often
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undertaken in cooperation with Directorates-General with a specific interest in

the budget area under discussion.

To collect and analyze this information, UCLAF maintains an 'intelligence'

database of information regarding suspected frauds under enquiry by the

Commission (pre-IRENE), as well as a database of investigation cases reported

to the Commission by the member states (IRENE) which holds over 16,000 cases

mainly reported to UCLAF within the last 5 to 6 years. In addition, the Customs

and some agricultural services have a direct means of communication between

themselves and with UCLAF thanks to the SCENT computer network, which

greatly facilitates cooperation.

However, UCLAF has no independent criminal investigative powers i.e. the

power to arrest and question suspects, to search premises and seize docu-

ments, or to compel potential witnesses to attend and answer questions or

supply documents. This remains the domain of the member states, who are

obliged under the provisions of Article 209a paragraph 1 of the Maastricht

Treaty to take the same measures to counter fraud affecting EU financial

interests as they do for their own internal budget.

UCLAF's other core activities are the following:

- Mutual Assistance. Member states are obliged under the terms of the

Maastricht Treaty (Article 209a, paragraph 2) to organize close and regular

cooperation to protect the financial interests of the EU between the

competent departments of their administrations with UCLAF's assistance.

This takes place within the framework of both regulations and admin-

istrative arrangements. Meetings between UCLAF investigators and

representatives of the investigative services of the member states to decide

and coordinate anti-fraud operations take place nearly every week. The

Advisory Committee on the Fight Against Fraud (COCOLAF), a committee of

high officials from the relevant services of the member states (mainly from

Customs, Finance and Agriculture) meets regularly to discuss progress in

the fight against fraud, the work programme of UCLAF, and other related

matters.

- Training. UCLAF provides training and information seminars for control

and investigation staff, prosecutors and judges, and other interested

parties at all levels in the member states.

- Information. UCLAF provides information and analysis to EU institutions

such as the European Parliament and the Court of Auditors, and to the

media, based on data gathered from the member states concerning fraud

cases discovered and closed investigations. Important documents include

the Annual Report on the Fight Against Fraud, and the regularly updated

Strategy Paper (Working Programme). This activity serves both to inform
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the debate on anti-fraud measures and to heighten the awareness of

decision makers and members of the general public concerning the

problem of EU fraud.

Legislation. The Commission has recently proposed EU legal instruments

to close legal and administrative 'loopholes' following on from the

recommendations of a vast comparative law study covering all member

states (Delmas-Marty), as well as ideas distilled from its own fraud

investigation experience. These proposals for which UCLAF is responsible

concern a convention on the 'approximation' of criminal law in the member

states concerning fraud, and a regulation extending administrative

sanctions which already exist in the agricultural domain. Both initiatives

are currently the subject of discussions between the Commission and the

member states.

Reorganization. More than 600 candidates from customs investigation,

prosecution, police and other related anti-fraud services were tested for

their professional experience and language abilities during the course of an

open competition to fill the 50 new posts within UCLAF provided for at the

initiative of the European Parliament. As a result of their recruitment,

UCLAF has strengthened its contacts and personal relationships with the

investigation services of the member states with whom it operates, an

absolutely indispensable factor in facilitating day to day investigation work.

In addition, following a recent decision by the Commission, UCLAF has been

reorganized to include some 40 additional staff from Directorate General vi

(Agriculture) and DG XXI (Customs Union and Indirect Taxation) with

operational responsibility for anti-fraud work in the area of agricultural

subsidies and EU budgetary income from customs duties (known as 'Traditional

Own Resources') respectively. This brings the total UCLAF complement up to

130 persons, the vast majority of whom are experienced in investigation work.

Seventeen questions on fraud

What is the scale offraud on the European Union budget? Can this figure be

quantified?

We have evidence, from cases discovered, that between 1 and 2 percent of

the EU budget is subject to fraud and irregularities. This is serious enough,

representing in the region of 1.5 billion ECU's in hard cash. In 1994, discovered

fraud amounted to 1.2% of the EU budget (please refer to 1994 Report). How-

ever, as fraud by its very nature falls outside the normai means of obtaining

information concerning economic activity, there is no precise means of

knowing the scale of fraud on the EU budget, just as no national Treasury can

quantify with any degree of confidence the size of economic activity which
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escapes fiscal administration (i.e. the 'black economy') nor the level of social

security fraud. Any person who claims to know the level of EU fraud, or claims to

be able to quantify the so-called 'dark figure', should be challenged to provide

evidence of how they arrived at this figure.

It is clear that no system of control can stop all irregularities; despite the

advances that UCLAF has made in helping member states to reduce fraud, there

is still some way to go. We are realistic enough to assume that irregularities

and fraud amount to more than the 1 to 2 percent that the Commission has

evidence for, but there is no evidence that it is as high as is often speculatively

advanced by persons wanting to denigrate the European policies.

What is the trend offraud on the EU budget? Is it increasing, decreasing or

steady?

There is no evidence that the level of frauds on the EU budget is increasing.

However, UCLAF has remarked on a steadily increasing trend to discover fraud

(by two thirds compared to 1993, cf. 1994 Report), which can be attributed

to initiatives taken by UCLAF to achieve more effective enforcement and

verification efforts on the part of member states. The Jatter, who have the prime

responsibility, are to be congratulated. This does not imply that the level of

fraud is increasing. On the contrary, it is expected that, as enforcement efforts

are more effective, the number of cases detected may even augment in the

short term. The absolute level of fraud will however decrease in the long run, as

the risk of discovery, and therefore the threat of criminal and administrative

sanctions for the fraudsters, increases.

Which area of the budget is most subject to fraud? Is it true that agricultural

subsidies are the worst area?

In fact, the area in which the most 'fraud' takes place is 'own resources', that is

to say, import duties levied on imports from non-EU countries, and collected

and enforced by the member states (3.4% of the budget against 1.3% fraud in

agricultural expenditure). Thus, contrary to the impression often given by

media reports, it is the area of 'own resources', not agriculture, which appears

to present currently at least an equally large if not bigger problem (please see

1994 Report).

What about increasing expenditure in the Structural Funds?

Although it is too early to speak about definite trends, it appears that fraud

cases involving Structural Funds are on the increase. An obligation on member

states to report systematically on cases of irregularities regarding these funds

has existed only since July 1994 (compared to a similar obligation regarding

Common Agricultural Policy expenditure which has existed since 1972).
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Who is responsible for the fight againstfraud?

The member states are primarily responsible for the fight against fraud at all

levels: it is their task to collect the resources and to disburse about 80 percent

of the money from the EU budget; they have responsibility for inspection,

enforcement, and audit for EU funds; in the case where a criminal prosecution

is appropriate, they alone have the power to use investigative powers, arrest

and charge suspects, and bring cases before the courts. It would not be feasible

for the Commission to act in all cases of fraud on the EU budget. For example,

there are over 127,000 customs officials in the member states, 25,000 of which

can be classified as investigation staff (not yet considering the three new

member states Finland, Sweden and Austria).

Whatdoes then theAnti-Fraud Coordination Unit, UCLAF, stand for?

UCLAF has a wide remit to coordinate anti-fraud actions across member states,

between individual member states and the Commission, and even within the

Commission's different services if they have a task to fulfil in the fight against

fraud. It does this by gathering and distributing information on fraud, fraud-

sters and vulnerable areas of the budget, by training member states compliance

and investigation staff by means of seminars. Its most important operational

role is however to start off investigations and get involved in fraud investiga-

tions on the ground, especially where there is a need to coordinate actions

which cannot be undertaken by one member state alone. If need be, UCLAF is

also empowered to initiate large scale investigations in member states where

its agents may participate in strategic points.

UCLAF always act in cooperation with the member states. Following the

reorganization of anti-fraud efforts within the Commission, and the biring

of 50 new staff, the total staff of UCLAF will be 130 persons, the vast majority

of which will be involved in investigation (please see 1994 Report).

What is the professional background of persons working for UCLAF?

The vast majority of the people working for UCLAF have had a previous

professional career in a related department in the service of their member state

of origin. This includes customs services, police services with responsibility for

financial crime investigations, national government auditors, and agricultural

ministry verification departments among others. This policy means that there

are persons who maintain contacts with their former colleagues in the member

states, which makes for better cooperation. It also means that upon taking up a

new post, a minimum of training is necessary before the employee can start to

make a full contribution to UCLAF's work.
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What else can the Commission do to stop the misuse of EU funds? What actions

are currently taken?

Current measures include:

- a regulation requiring member states to perform a posteriori audits on

businesses receiving EU agricultural funds (Guarantee), including a

requirement to produce an audit plan targeting the higher risk areas;

- a 'black list' of traders, companies and businesses which have been

involved in the past in the misuse of EU funds in the agricultural funds;

- satellite surveillance ('remote sensing') of land and crops receiving

Set-Aside and other subsidies;

- a requirement for a minimum percentage of physical checks on agricultural

exports for which refunds are claimed;

- a variety of computer-based information exchanges between member

states, and intelligence gathering and analysis techniques;

- freephone telephone numbers in all member states where informants can

give confidential information concerning suspected irregularities in total

confidence;
- since shortly the possibility to pay informers.

What is the freephone and how does it work?

Following a suggestion from the European Parliament and in view of the

positive experience of the United States regarding drugs and economic crime,

the Commission has installed a phone line in each of the member states, in

order that persons who have information about suspected frauds on the EU

budget can call UCLAF to pass on this information in complete confidence

in their native tongue, and at no cost to themselves.1 The caller will hear a

recorded message in the language or languages spoken in his or her country.

Afterward, the caller may leave a message, which is recorded. There is no

requirement for a caller to leave their details during the message (although

experience has shown that callers do sometimes leave their names and a

telephone number on which they may be reached to discuss further the

information given). Later, the messages are played back by members of

UCLAF, who record the details and take appropriate action.

1 The numbers are: Belgium: 0800-12426; Denmark: 800-18495; France: 0591-7295; Germany:

0130-820595; Greece: 0800-3212595; Ireland: 1800-553295; Italy: 1678-78495; Luxembourg:

0800-3595; The Netherlands: 06022-4595; Portugal: 0505-329595; Spain: 900-99 3295; United

Kingdom: 0800-963595. Systems for the new member states are currently under development

and will be announced shortly.
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The telephone numbers of the callers can not be traced by UCLAF and the

messages are heard only by the members of UCLAF with responsibility for

recording and following up the information received.

Of the great number of calls to date, some 100 calls have contained enough

detailed information relating to alleged frauds on the EU budget to merit follow

up action, either by investigators in the member states or by UCLAF itself. There

is no specific profile for the callers who have given useful information to date -

they may range from businesses who are suffering unfair competition due to

frauds on the EU budget by their competitors, to private individuals who, for

example, may notice that a building site which contains a sign with the EU flag

has not been occupied by workers for some months, and the half-finished

building is starting to crumble.

Payment for informers
It has been agreed by the Commission that UCLAF can, where circumstances

merit it, pay informers giving information leading to a tangible success in the

fight against fraud. Although this is new to the Commission, many precedents

for such a policy exist in various police forces and special investigative bodies

of the member states. The freephone system is not linked to this very recent

decision.

Is fraud more prevalent in some member states than others? For example, Italy

is often quoted as an example where there are many cases of EU fraud.

While it is true that some EU states appear to have more than others on the

basis of the numbers of frauds and irregularities discovered and presented

in UCLAF's Annual Report, this does not teil the whole story. For example,

although Italy no doubt has a high rate of fraud and irregularities, no other

European state has a specialized financial police force dedicated to all

questions of economic crime, the Guardia di Finanza, which dedicates so

much attention to the question of frauds on the EU budget. In short, there

may be a lot of EU fraud in Italy, but a great deal is also being discovered

through the diligence of the Italian authorities.

Furthermore a fraud case discovered in member state A may have had its origin

in member state B as is often the case when fraud occurs on the Community

transit system. This has to be borne in mind in the area of'own resources'. It

may be the reason for Ireland and the Netherlands who are significantly below

average when the amounts of money at risk in customs fraud cases detected

and reported are compared to the overall amount of money collected by these

two member states as they are both maritime countries. The low detection rate

is nevertheless surprising. It could be that customs fraud and misdeclarations
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are particularly low in these member states compared to others; or possibly

that their compliance and detection efforts leave something to be desired.
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Is the legai framework concerning EU fraud in the member states effective? Is it

similar enough to prevent criminals Erom exploiting differences in the risk of

being prosecuted between the member states when choosing the location of their

fraudulent activity?

The Budgetary Control Committee of the European Parliament and UCLAF have

long been concerned about the absence in many member states of specific

criminal laws sanctioning EU fraud. There are also wide disparities between t

he member states as to the levels of resources applied in enforcement and

fraud detection work, the offences specified, and the level of penalties both

possible and applied in practice, as has been highlighted by the results of the

comparative law study by leading academics commissioned by UCLAF (the

'Delmas-Marty' study). There is much evidence that criminals are exploiting

these loopholes to their advantage to the detriment of the EU budget.

What is done about this worrying situation?

UCLAF has tried to remedy this problem by proposing a draft convention2 to be

agreed by member states to permit the adoption of a common definition of

fraud to be transposed into a specific offence aimed at frauds on the EU budget

in the national criminal law of the member states. The convention, which

would greatly assist the fight against fraud, is currently being negotiated at

Council level (cf. also comments in 1994 Report). Unfortunately, there is still

resistance to these proposals by some of the governments of the member states

due to their concerns about an eventual loss of sovereignty. In fact the

proposed convention sets the minimum of common ground between member

states required to make prosecution, judicial cooperation and criminal

sanctions more effective, but does not prescribe how this should be

accomplished in national law.

Although protection of the EU budget is within the normal competencies of

the European Union institutions under the EC Treaty, the so-called 'First Pillar'

of the Maastricht (Union) Treaty, and thus can be the subject of EU legislation,

justice and home affairs (the 'Third Pillar') are not Community matters. This

makes the introduction of legal measures for the approximation of fraud

offences more complicated as an attempt to introduce these measures by

means of an EU directive may run into institutional challenges. This is why

a draft convention rather than a directive was proposed to introduce these

2 Official Journal no. C22211994.
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measures: if there is failure to reach agreement, it may be necessary to

reconsider this strategy.
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Why isfraud against the European Union budget such a problem?
If one takes into account the fact that only 3 to 5 percent of the EU budget is

taken up with administrative expenditure, including salaries, offices, com-

puters, etcetera, and that the remainder of the budget is spent on subsidies,

it can be readily seen that the Commission has a difficult job - much more

difficult, say, than a national administration, where expenditure is mainly

on goods and services (which are much less susceptible to fraud than are

subsidies), and where the cost of supplying public services is very high in

comparison to the services delivered, social security being a particularly good

example of this.

What is the profile of the typical fraudster?

It would be helpful if there were such a thing as a typical fraudster. They

range from the small producer who finds himself in financial difficulty and

decides to defraud to help his financial situation in the short term, and then

never defrauds again, to the large agricultural concern which defrauds the

Guarantee (subsidy) system on a consistent and methodical basis as a means

to boost profits, to organized white collar gangs of fraudsters who have no

purpose other than to defraud the EU budget.

Is 'organized crime' involved infrauds on the EU budget? How extensive is their

involvement?

As with any illegal activity, it is very difficult to estimate its extent. There is

also no definitive definition of organized crime. However, it is known that

organized, professional criminals working in planned collusion have been

involved in an increasing number of frauds on the EU budget. For example,

organized gangs of criminals are known to be involved in the smuggling and

sale of contraband cigarettes (please refer to 1994 Report). The increasing

concern about organized crime and its involvement in frauds on the EU budget

reflects a general European trend for professional criminals (ie those who make

their living from criminal acts) to move away from violent crime (such as bank

robbery and housebreaking) and into financial crime (such as fraud). UCLAF is

attempting to investigate the extent of the problem by supporting academic

research projects in six member states, and hopes to be able to counter this
worrying trend.

Is there a particular danger coming from what is often called the 'Russian Mafia'?

Austria, Finland and Germany have borders with stater of the former Eastern
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Bloc. Experience to date has shown that frauds on the EU budget are usually

perpetrated by persons operating from the territory of the member states,

rather than from the outside. However, there have been cases, for example in

the area of export refunds, where persons in thé former Eastern Bloc countries

have acted in concert with fraudsters from within the member states by

agreeing to act as purchasers of the goods for export, which are later sold

illegally on the territory of the Community.

Mutual assistance agreements with a number of Eastern European states have

been concluded recently and in cases where investigations have extended

to former Eastern Bloc countries, UCLAF has benefitted from very good

cooperation from the competent authorities. This is particularly true in the

cases of Poland, the Czech Republic and Bulgaria, hut allo from Russia and

the Ukraine.



The poticing of signs: trademark

infringement and law enforcement

Jon Vagg'

Three recent developments are significant in the area of trademark infringe-

ment and counterfeit goods. First, patterns of infringement have changed over

the last couple of decades and on the whole, levels of infringement have been

rising. Second, and fuelled by the development and promotion of concepts

such as 'intellectual property', enforcement has come to be taken a good deal

more seriously. In the UK, for example, recent laws have created new criminal

offences, increased penalties for existing offences, and introduced civil

procedures which have widened the scope for the private policing of

infringements. Third, looking at some of the literature on capitalism and

culture, and at some of the more recent trends in postmodernist thought, it

appears that a number of rather sophisticated folk conceptions of value and

authenticity have led to what we might describe as an alternative discourse

about the significance of trademark infringement. This opens the question

of whether corporate and legal concerns about infringement can be seen as

a response to and an attack on this alternative discourse; or as a factor which

has given rise to it; or both.

The concept of a trademark

A trademark is a sign 'capable of being represented graphically which is capable

of distinguishing goods or services of one undertaking from those of other

undertakings'.2 Typically this means the various devices - polo-players, cocks,

crocodiles, interlocked letters, etcetera, and some more abstract designs - that

identify brands or companies and that appear on almost every imaginable

product, from clothing and fashion accessories to computers and aircraft parts.

1 Midlands Centre for Criminology and Criminal Justice, Loughborough University of Technology,

Loughborough LE11 3TU, UK. An earlier version of this paper was presented at the Academy of Criminal

Justice Sciences annual conference, Boston, March 1995.

2 This definition is contained in the UK Trade Marks Act 1994, S. 1(1).
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The concept of a trademark appears to have existed for over two thousand

years. Some commentators allege that designs which were almost certainly

trademarks can be found on items excavated from ancient Roman and Greek

sites, where they indicated the manufacturer of (for example) pottery

(Michaels, 1982). However almost all the debates about trademarks, and

attempts to protect them in law, have arisen in roughly the last 150 years, that

is, in the period marked by capitalism and industrial development. In England,

for example, the first legislation specifically concerned with this issue was the

Trade Marks Registration Act 1875. Prior to this legislation, merchants and

manufacturers could and did label their goods for a variety of reasons, prime

among them being the attempt to create consumer preference for their

products. However no exclusive rights inhered in these labels and they were

not in any sense a property capable of being assigned, sold, etcetera. Actions

against copies were made using a common law concept of 'passing off', i.e.

representing one's own goods as being made by someone else and effectively

trading on the others reputation.3 This, however, required plaintiffs to demon-

strate that their mark had been made distinctive through its use, and that a

reputation attached to it. Indeed, much of the debate prior to the passing

of 1875 Act drew on the concept of passing off, and addressed the wisdom

of defining trademarks as a form of property. If they could be assigned or

transferred, the argument ran, would not the new owner be trading on the

reputation of the old, and thus in some sense passing off the products as

guaranteed by something that could no longer be attached to them?

In the event, the 1875 Act set up registers for marks and provided some

remedies against their unauthorized use; but the wording of the act led to

many marks being excluded from registration, a situation which was pro-

gressively remedied in further acts of 1883, 1888, 1905, and 1938.4 However

there were various loopholes and legal defences to charges of infringement. For

example it remained possible, until the entry into force of the Trade Marks Act

1994, to sell counterfeit goods quite legally in the UK provided that they were

clearly described as 'brand copies' or the like.5 Companies regard trademarks

as important for several reasons.6 As indicated above, they are regarded as a

3 Fora more legal discussion see Michaels (1982); the elements of the offence of passing off (which

remains part of English law despite more recent acts) may be found in Reddaway v Banham 118961

AC 199, and Advocaat 119791 FSR 397.

4 For a brief discussion of the history of trademarks in the UK, see Patent Office (1976).

5 However this did not amount to carte blanche to sell, for example, unauthorized copies of software

or videos, since copyright laws also applied.

6 Most of the discussion in this article assumes that trademarks are registered trademarks, i.e.

entered onto the national trademark register. They are protected in the UK and, via international

conventions, in other countries as welt (just as non-UK marks are protected in the UK). Some of the
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way to influence consumer preference and to generate product loyalty. Within

industry it is usually held that by signifying the company whose product the

item is, they are indicative of the quality of the item - which may in turn have

resulted from substantial design, research, or development costs.7 The un-

authorized use of trademarks is thus considered to be a threat to the legitimate

manufacturer, who loses sales directly, because of unfair competition, and

indirectly, because consumer confidence in the product is damaged; to

retailers, who cannot compete on price with sellers of counterfeit goods; to

customers, who may be purchasing inferior goods or put to greater trouble in

ensuring that they are buying the 'real thing'; and ultimately the economy,

since counterfeiters are unlikely to pay tax and are damaging legitimate

businesses.8

That said, we might also like to bear in mind that in as much as trademarks

do generate consumer confidence they can confer substantial added value to

products. If goods bearing a particular trademark become fashionable, the

application of that mark alone can double the price of the item. Meanwhile,

if we consider the market for items such as T-shirts and fashion accessories

bearing well-known trademarks, it becomes clear just how valuable a

commodity a well-known mark can be.

Patterns of infringement

The extent of product counterfeiting is very difficult to gauge. However several

points, taken together, do illustrate the scale and scope of counterfeiting

practices and shifts in the production of and markets for such goods. In the UK

at least, such historical accounts of counterfeiting as there are indicate that in

the last century the main problem lay with counterfeits of English products

which were manufactured and sold in the colonies. In the absence of reciprocal

provisions discussed could be applied to unregistered trademarks, though the owners would have

to overcome more hurdles in applying them. Issues about the acceptability of marks for registra-

tion are clearly germane hut are not discussed here for reasons of space. Ir suffices to say that

some trademarks are unregistrable and have suffered extensive counterfeiting, yet the legal

obstacles to preventing this have been very great. This is the case, for example, with the 'Sweater

Shop' mark.

7 Trademarks are not necessarily associated with the actual manufacturer. For example many

companies use brand names for their goods, hut the actual manufacture of the goods is sub-

contracted. Counterfeit goods in this context usually means goods on which trademarks have been

illegally or improperly applied, though this is not necessarily the only offence involved in counter-

feiting. Breaches of copyright, patents, design rights, exclusive production or marketing rights,

etcetera, are also important hut wilt not be discussed here.

8 These claims are made explicitly by the Anti-Counterfeiting Group, a UK pressure group organized

and financed by a large consortium of companies.
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treaties or international conventions they were beyond the scope of English

law. It was for this reason that the first attempt to create a trademark law, in

1862, foundered (Patent Office 1976).9

In the US, at least until the industrial take-off in the Far East, the main problem

was almost certainly one of trademark infringement by US companies and

for US markets. In the classic text on white-collar crime, Sutherland (1949)

observed that among his 70 corporations studied over a 40-year period, 53 had

between them a total of 222 administrative or legal decisions against them for

deviance involving patents, trademarks, or copyrights. So far as trademarks

were concerned, the principal violation was the deliberate use of trademarks

which closely resembled competing and superior products.10

With the industrial development of the Far East from the 1950s onwards, the

primary issue appears to have changed.11 Most Far Eastern countries had - and

some still have - poor legal protection of trademarks, or indeed protection

apparently cast in such a way that it would be virtually impossible for Western

manufacturers to obtain legal protection (see for a journalistic account of this

Freemantle, 1987).

Several factors almost certainly played a part in this booming counterfeit

business. One was a tendency to develop products through 'reverse engineer-

ing', i.e. stripping down items to see how they could be replicated. Another

was the fast-growing market for Western goods, including cultural goods -

films and records, and later videos, cassettes and CDs; fashion and watches;

confectionery and foodstuffs, toys, medicines, and in more recent years

computers and software. Some Western 'goods' were the trademarks themselves

- for example the Playboy 'bunny' logo, with its connotations of exclusivity,

sophistication, rakishness, and so forth. One stilt sees this logo on goods of

almost every description. A third problem was that many of the genuine

products were not available in Far East markets. Companies did not believe

it worthwhile to open distribution channels in the Far East, and perforce the

only products available were copies. In some industries, such as engineering,

the availability of spares was an issue as distribution networks and dealerships

were in their infancy. Again, copy parts proved to be one answer. So far as this

went, it is arguable that counterfeiting did little harm to Western companies

9 There was only one extant treaty, with France. French law on copyrights, trademarks, etcetera, was

in fact promulgated earlier than the comparable English laws.

10 The cases involving patents primarily concerned the infringement of others' patents in the use of

manufacturing processes, and the 're-inventing' of processes or items to which firms had been

given access in order to evaluate them; copyright cases usually involved unauthorized use of

copyright materials for advertising, film adaptations, radio transmission, etcetera.

11 For more detailed accounts of this shift, sometimes called the 'global restructuring of capital', see:

Henderson and Castells, 1987; Castelis, 1989; Harvey, 1989.



The poticing of signs: trademark infringement and law enforcement 79

and may even have helped them. They were not operating in these markets

anyway, and the counterfeits arguably generated increased demand for

Western goods, substituted for them when they were otherwise unavailable,

but established the image of the Western companies as the producers of the

genuine items. However, once the 'global restructuring of capital' began to

shift production sites out of the US and Europe and into low-wage, low-cost

economies in the Far East, opportunities for counterfeiting became even

greater. Businesses were no longer copying items, but making the genuine

articles - but witli undeclared production overruns sold onto local markets.12

By the late 1970s, this situation had changed. Western companies were

generally, by that time, well represented in the Far East.13 They thus saw

counterfeits as a threat to their markets and thus to profits. At the same time,

the growth in counterfeits had reached the point where they were feeding back

into Western markets. Shortly thereafter, the world recession of the 1980s posed

an additional threat. Not only were markets depressed, but 'homegrown'

counterfeits also began to increase in volume at about this time. As Castells

and Henderson (1987, p. 4) point out, one of the consequences has been a

massive growth of the informal economy in both the developing and the older

industrialized countries. This has both positive and negative aspects. From one

perspective it is the cradle of new, innovative, small businesses and nascent

industries, and a means of survival for the poor. From another, it involves

ignoring or evading legal regulations and proscriptions across a wide range

of areas from the payment of taxes, to health and safety or labour laws, to

trafficking in illegal products. In many of these areas law enforcement has

never been strong, and many of the regulatory agencies were cut back further

during the Reagan and Thatcher eras.

Trading Standards Officers in the UK believe that since the early 1980s, the

main problem with counterfeit goods has become a problem of goods manu-

factured and sold in the UK. Two reasons are cited for this, and both will be

reviewed at greater length shortly. One is that the recession in the 1980s led

12 It is occasionally argued that Confucianism, with its emphasis on harmony but also on educational

processes of learning by rote and of copying the work of acknowledged masters, also played a role

in the development of trademark infringement. This argument is suspect, not least because the

content of what is described as Confucian thought appears to vary substantially by region, over

time, and according to the reasons for which it is invoked.

13 That said, many computer users in the Far East complain that it is impossible to obtain demo or

inspection copies of software. Perforce they buy illegally produced beta copies (pre-production

test copies) in order to evaluate the products, which gives less incentive to buy the genuine items

since the programmes will normally function in the same way as the production copies. There

is a sense, therefore, in which restrictions on inspection copies and demos creates a market for

counterfeits which damages the major software companies. A less restrictive policy would arguably

decrease the market for counterfeits.
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consumers to look for cheaper outlets for products, while cheap goods did

become more available through the sale of (for example) bankrupt stock on

markets, at car boot sales, and cut-price stores. Counterfeit goods fed into this

process, though most of the goods involved were ordinary household items

(including even such everyday items as washing powders), clothes, and video-

tapes and CDs. A second view is that because the video, cassette tape, and CD

markets were the first ones to experience a significant level of counterfeits,

partly because of the availability of copying equipment, those who produced

these early fakes found it possible to diversify into other areas as their cashflow

and profits increased.

One other, and more complicated, issue is worth signalling at this point.

This is the development of a market in counterfeit products as items in their

own right - in other words, bought because they are counterfeit and because

possession of a counterfeit has cultural connotations, such as the sophisti-

cation and experience of the owner. This is likely tg be the case for much

of the market in counterfeit watches, which are often purchased by Western

travellers in the Far East. Possession of such an item might indicate, for

example, that a person has travelled extensively and has a sophisticated

world view, incorporating a degree of cynicism about capitalism and the

fetishization of products.

The scope of counterfeiting, however, does go far beyond relatively innocuous

items such as watches, videos and CDs. For example, though the air transport

industry has more problems with unapproved than counterfeit parts (for

example, in aero-engines), the Jatter do exist. Because their reliability is

unknown, they are regarded as a serious risk to air safety even though they

have not to date known to have caused any accidents (Flint 1994). Although

regulatory enforcement is haphazard and lax, indictments have been made

in at least one case; the FAA announced in 1992 that it was pursuing some 219

such cases, of which half had at that time been put before grand juries; and two

task forces have been established within the industry - one to create a new

system to identify and trace spare parts, the other to provide accreditation for

parts (Ott, 1992a, b and c; 1993a and b).

Legal changes to combat counterfeiting

The apparent rise in counterfeiting led to several developments through the

1980s and 1990s. Some were at the level of international and regional conven-

tions dealing broadly with 'intellectual property', a term which refers not only

to trademarks hut also copyright and a variety of other design rights. Mean-

while, new national laws were passed which increased criminal penalties for

trademark infringement, gave the courts greater powers to order the seizure
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and destruction of infringing goods, and provided better tools for companies

to gather evidence of infringement.14

In the UK, for example, until the late 1980s the two pieces of legislation dealing

with counterfeit products were the Trade Marks Act 1938 and the Trade Descrip-

tions Act 1968. The former enabled for plaintiffs to seek an order from the civil

courts for the 'delivery up' or seizure of goods infringing a registered trade-

mark. This of course envisaged that evidence of the infringement could be put

before a court, and until the invention of the 'Anton Piller order' discussed

below, this was no simpte matter. The Trade Descriptions Act 1968 was

intended primarily to address the problem of misdescription in advertising

and sales. Its primary offence is a strict liability offence of applying a false trade

description to any goods or supplying or offering to supply any goods to which

a false trade description is applied (S. 1). Since a false description is defined to

include the place or origin of manufacture as well as qualities such as quantity,

size, composition, fitness for use, conformity with standards, etcetera, the

Trade Descriptions Act was used in counterfeit product cases among others.

However, the maximum penalty under this Act on summary conviction is a fine

of £400, and on indictment, two years imprisonment and/or a fine.

The Trade Descriptions Act provides local authority Trading Standards Officers

with a variety of investigative powers. In essence, Section 28 allows them to

enter business and commercial premises, inspect business records and

documents, and inspect or seize goods for further investigation or as evidence.

If there are grounds to believe that access would be denied or evidence hidden

or destroyed, these powers can be backed by a search warrant. Yet neither

this Act nor the Trade Marks Act 1938 envisaged companies investigating

the counterfeiting of their products doing anything other than attempting

to purchase counterfeits and presenting evidence of the purchase to a court.

However, in 1976 a landmark legal decision, Anton Piller K.G. v Manufacturing

Processes Ltd (1976, Ch. 55), accepted an ex parte application (i.e. one in which

the defendant was not represented) from the solicitor for Anton Piller to enter

premises, conduct a search for material infringing copyright, and seize it and

other evidence. The court sought to distinguish its order from a search warrant.

The order did not authorize forcible entry to the premises, and it was the

plaintiffs solicitor who was to make the search. Nonetheless, this order and

'Anton Piller orders' that followed came to be seen in effect as 'civil search

warrants'.

14 The following section describes legal developments in the UK. An account of similar changes in the

US, contained in the Trademark Counterfeiting Act 1984, is in Jennings (1989). Jennings argument,

prefigured in his subtitle ('an unpunished crime') is that while the Act contains the appropriate

powers, prosecutions are comparatively rare and do not deter, while civil remedies are too costly.
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By the mid-1980s, even with the advent of the Anton Piller order, companies

increasingly feit that the legislative framework provided little practical

protection against counterfeit products. The two main pieces of subsequent

legislation, the Copyright, Designs and Patents Act 1988 and the Trade Marks

Act 1994, were thus the result of sustained lobbying from commercial interests.

There are four main UK interest groups: the British Phonographic Institute

(BPI), concerned with copyright over audio materials; the Federation Against

Copyright Theft (FACT), which is primarily involved with videos; the Federation

Against Software Theft (FAST), which addresses software counterfeiting, and

the Anti-Counterfeiting Group (ACG), formed in 1980, which represents a

consortium of about 100 manufacturing and retail companies. While dealing

primarily with trademark infringement and counterfeit products, the ACG is

also to some degree an umbrella body which actively liaises with other groups

and lobbies across the whole range of copyright and trademark issues. It is the

ACG which has been most keen, in its publicity and literature, to claim credit

for the various legal changes.

The Copyright, Designs and Patents Act 1988 explicitly sets out both civil and

criminal remedies for copyright, patent and trademark cases (though not for

design rights). Offences under S. 107 include making infringing material for

sale or hire, or in the course of business selling or letting it for hire, offering

or exposing it for sale or hire, exhibiting it in public or distributing it. The

maximum penalty is six months imprisonment and/or a fine (the offences are

summary, not indictable) and the goods in question may be the subject of

orders for delivery up, seizure, and forfeiture.15 The civil procedures (SS. 96-

103) confer on copyright owners and exclusive licensees the rights to damages,

injunctions, orders for delivery up of infringing material, and the seizure of

items 'exposed or otherwise immediately available for sale or hire', under

conditions which are essentially those of an Anton Piller order.16

The Trade Marks Act 1994 was primarily intended to give effect to various Euro-

pean directives and international conventions in relation to trademarks and

intellectual property. It too contains both civil and criminal provisions. The

civil provisions enable trademark proprietors to apply for infringing marks to

be erased (S. 15), or for infringing products to be seized and destroyed (SS.

14-16 and 19). The criminal provisions of the Act prohibit the unauthorized

15 Further offences are specified in relation to performance (SS. 198-202), though not design rights.

One section of the Act (S. 300) made the fraudulent use of trade marks an offence, though this was

superseded by the Trade Marks Act 1994. Some other provisions related to matters such as the

fraudulent reception of transmissions (cable and satellite TV), frauds, etcetera, committed by trade

mark or patent agents, and remedies for the use of groundless threats of infringement proceedings.

16 Further sections deal with performance, including illicit recordings (SS. 194-197) and design rights

(SS. 229-235).
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application of trademarks or marks likely to be mistaken for them, and the

sale, hiring out, possession, or control of such items in the course of business

(S. 92). The same section also prohibits literature or advertisements containing

infringing marks, and the possession of equipment for making them. On

summary conviction the maximum penalty is six months imprisonment and/or

a fine not exceeding the statutory maximum (most fines in the UK are now

based on the 'day fine' principle and not expressed in monetary amounts).

On indictment, the maximum penalty is 10 years imprisonment and/or a fine,

and in addition, S. 97 provides for the forfeiture of goods in connection with

investigation or prosecution.17

In summary, then, we can say that over a period of just under 20 years from

1976, commercial interests succeeded in two endeavours. First, they persuaded

the courts to grant them investigatory powers that paralleled the search

warrants (though not the routine inspections) available to local authority

officers. And second, they lobbied for legislation which created several new

criminal offences in relation to trademarks, carrying maximum penalties in

some cases up to five times greater than those previously available.

Enforcement in a criminal context

It is one thing to pass laws, and quite another to enforce them. As yet, relatively

little information is available as to the extent of enforcement and this section

thus offers a rather incomplete view of enforcement together with some

illustrations of the difficulties.

So far as criminal cases are concerned, all the relevant acts now place the

primary enforcement duty on local authority Trading Standards Officers.18

They not only conduct the investigations, hut also prepare and conduct the

prosecution - in contrast to the normai situation, in which the police investi-

gate the case and the Crown Prosecution Service deal with the prosecution.

There are however some wrinkles in this picture. Although the powers of

investigation set out in the Trade Descriptions Act have been passed over

into the newer legislation, the fact that the Trade Descriptions Act and the

Copyright, Design and Patents Act provide for a maximum penalty of two

years imprisonment means that offences under these acts are not'arrestable

17 Further offences relate to making or attempting to make false entries in the register of trade marks,

and falsely representing that a mark is a registered trade mark (SS. 94 and 95).

18 Though in relation to the copyright provisions of the Copyright, Designs and Patents Act 1988, the

date on which Trading Standards Officers assume responsibility for copyright enforcement is fixed

by delegated legislation and will occur in 1995. In addition a smalt number of local authorities

have, for a variety of reasons, reached local agreements for the police to deal with these duties on

their behalf.
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offences', i.e. the proceeding is by way of a summons served on the defendant

to appear before a Magistrates' Court. Although a police officer usually

accompanies a Trading Standards Officer on an investigation, the reason for

this is generally to deter a'breach of the peace', which we can interpret to mean

threats or an assault. Arrests in the course of investigations are usually made on

two grounds - one relating to breaches of the peace, the other under S. 25 of

the Police and Criminal Evidence Act 1984, which allows an arrest to be made

if a suspect is unable to provide proper identification (the purpose of the arrest

is thus to make identification possible). The latest act, the Trade Marks Act,

provides for a higher penalty and the offences are 'arrestable' offences. How-

ever, the Trading Standards Officers are not empowered to make arrests - and

indeed do not usually have the physical facilities necessary for detaining and

interviewing suspects. They thus rely on the police not only to carry out the

arrest, but to make all the necessary practical arrangements for post-arrest

questioning, etcetera.

There is some variation as to the proportion of resources devoted to counter-

feiting: in a recent survey local authorities were asked to indicate the percen-

tage of staff time devoted to counterfeiting and this was found to range from

1 to 40 percent (Institute of Trading Standards Administration, 1994). It remains

unclear what influences this distribution - the relative amount of counter-

feiting, other duties, the size or internal organization of the Trading Standards

Offices, the intererts of senior officers, pressures from companies, or chance.

Clearly, however, there are differences in internal organization and the

preparedness of senior officers to devote resources to counterfeiting. In two

adjacent Midlands authorities, one devotes two officers full-time to counter-

feiting out of a staff of 40, while the other, with a similar number of officers, has

eight Trading Standards Officers organized into an anti-counterfeiting 'special

investigations unit'.

There are as yet no empirical studies of Trading Standards investigations of

counterfeiting.19 At this point 1 must therefore rely on anecdotal evidence

produced from preliminary interviews with two Trading Standards Officers.

Both outlined similar sources of information.

- Consumers who have bought products assuming they are genuine, per-

haps bankrupt stock. Since consumers are increasingly sophisticated

(and despite increasing sophistication in counterfeiting) there are few

such cases.

- Informants, often providing no more than a name, address, phone or pager

number, or car registration number but with few other details. These

19 Though for a more general study of Trading Standards work and prosecutions, see Croall (1987).
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details are in the main suspected to be 'paybacks'between or within

counterfeiting gangs relating to some argument.

- Companies who may phone with a complaint about copies of one of their

brands, sometimes with additional information about the counterfeiters or
retailers (who in some cases are their own subcontractors). The extent to

which these leads are followed up appears to be a matter of reputation and

negotiation. One Trading Standards Officer was not prepared to follow such

leads unless the company had a reputation for cooperation in criminal

proceedings (otherwise he informed them of the civil remedies available).

The other followed up most such leads, and claimed that by virtue of so

doing he attracted more cooperation from companies. A common difficulty

was, however, a feeling that as local government officials they should not be

seen as acting on behalf of a private company, but only in cooperation with

them. The problematic issue that had to be negotiated was thus the terms

of this 'partnership', bearing in mind that once the immediate objective of

removing the goods from circulation had been achieved, the Trading

Standards Officers were concerned that the company might abandon the

idea of a prosecution.

Industry organizations such as FACT, which have investigatory staff who are

often ex-police officers. This lends them a greater degree of credibility than

many companies in terms of cooperation with possible prosecutions.

- Proactive investigation, i.e. patrolling street markets, car boot sales,

etcetera, and discovering counterfeit items.

- 'Spinoffs', e.g. counterfeits found by the police during searches for stolen

property, while questioning suspects, etcetera. In one case a police officer

spotted a pile of counterfeit goods when called by a homeowner reporting

a victimization, and the information was passed back to the Trading

Standards Officer.

Although the sources themselves were similar, there were marked differences in

approach to the general issue of counterfeiting. One Trading Standards Officer,

with only two staff members working on counterfeits, feit that the easiest way

to pick up information was to 'police' the likely markets for such goods, i.e.

street markets, car boot sales, etcetera. This of course picked up the retailers

but left the producers intact. The other, in charge of a dedicated unit of eight

officers, was more prepared to carry out detailed investigative work and

surveillance to try to work back to the producers. In this respect many of the

issues mirror those seen in relation to drugs enforcement.

Many of the other issues, such as the generation of evidence, were also and

perhaps obviously the same as those faced by the police. Since the potential

offences were criminal, the evidence had to enabie a magistrate or jury to deter-

mine that the defendant had committed the offence 'beyond all reasonabie
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doubt', rather than the lesser civil standard of 'the balance of probabilities'.

This meant that, for example, the suspect had to be clearly identified with

the goods. In the case of, say, manufacturing counterfeit clothing, it was not

good enough to find the items in a factory unless the counterfeit labelling,

packaging, etcetera, was also there, and ideally, workers were actually engaged

in printing or stitching labels and packing goods at the time the search warrant

was executed.

The comments above draw a picture, then, of local government officers

engaged in work which had much of the character of police work and had to

deal with many of the same problems of strategy and evidence. They none-

theless had to rely on the police for several aspects of their work, including the

actual making of arrests. However, it was inherent in the nature of their work

that they could be accused of acting in a narrow and partisan fashion on behalf

of commercial interests, rather than on behalf of the broader interests of the

local community the authority is elected by and expected to represent. This

placed some limits on their work since it required them, in effect, to negotiate

with companies that the aim of the work was not simply to clear offending

goods from the market, but to secure a prosecution - an outcome which

necessarily represented a greater investment of time and resources for the

company, if only in having its staff involved in the examination of goods, and

later to provide evidence in court.

Enforcement in a civil context

Almost no systematic information is available in relation to how the various

civil procedures are used. The PBI, FACT and FAST have a small number of

investigatory staff (ACG does not). Many major companies have staff employed

full-time in the investigation of counterfeiting, and others retain private

detective agencies to maintain market surveillance. However in some cases

- for example, a large knitwear company - the full-time staff are primarily

involved in checking the quality, etcetera, of products from subcontractors and

are only incidentally involved in anti-counterfeiting measures such as ensuring

that there are no clandestine production overruns.

So far as Anton Piller orders are concerned, statistics do not differentiate the

reasons for the orders and it is difficult without extensive fieldwork to know

what proportion are related to trademark infringement. What is clear, however,

is that they are not a suitable remedy for smaller companies. Industry sources

suggest that the cost of applying for and carrying out an order can easily reach

the order of £10,000. But that said, Anton Piller orders provide stronger powers

of entry than those granted to Trading Standards Officers, since the Jatter are

specifically barred from entering any part of a building which has a 'domestic'
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use. It is thus possible for suspects to deny Trading Standards Officers entry

to certain parts of premises on the grounds that they are intended for private

rather than business use; solicitors with an Anton Piller order have no such

restrictions.

Counterfeiting and culture

87

Thus far 1 have presented a legalistic, operational, and on the whole pro-

commercial view of counterfeiting. There is however another view, which

derives in part from the increasing sophistication of consumers in what we

can, for the sake of argument, call 'postmodern' society.

Questions of cultural shifts have been the topic of many'postmodernist'

writers in recent years. For example Baudrillard (1988) has argued that in the

'postmodern' world, information has superseded goods as the principal object

of consumption. This view places a great deal of weight on the development of

a dense and wide array of mass media, which have through advertising become

powerful propagators of images of desirable social identities. Economic

activity, in Baudrillard's view, has come to be the result rather than the cause

of cultural values and norms. Individual economic activity has come to be

something like a fashion statement, lifestyle choice, or symbolic message; and

consumer choice is a primary way of defining and communicating social

identity. In this context, trademarks - and the ways in which they have come

to be used in social situations - have become extraordinarily important social

products in themselves.

We can thus accept that brand names and trademarks are associated not only

with particular products, but have become part of the way in which we project

our social being. Hence, for example, the importante for youth gang members

to wear not just any trainers, jeans, or sweatshirts, but those bearing specific

and valued brand names. In some respects these trends are exploited by com-

panies. One area in which this has been particularly criticized is sports teams

(in the UK principally football teams) which change their strip every season,

or sometimes more often. Marketing fashion clothing using team colours has

become big business, and team supporters find themselves pressured into

buying new team-related fashion clothing on a frequent basis.

In an even more sophisticated turn, we sometimes see fakes themselves as

having an intrinsic value. The fake Rolex watch - which is a product widely

available in the Far East - has a value because possession of it signifies that one

has travelled to exotic locations and is a sophisticated consumer who knows

but can also treat cynically the supposed value of the 'real thing'. The ACG is not

unappreciative of such ironies. Indeed, in its promotional literature it points

out that some counterfeits, such as counterfeit Wedgwood pottery produced in
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the late 1700s, now has such rarity value that it may be more valuable that

the real item. And in one recent UK court case, that of a philatelist who had

'doctored' stamps to make them appear rare misprints, sold them as such, but

then owned up to his offence, it was agreed by both prosecution and defence

that the doctored stamps had appreciated in value to collectors, precisely

because they were examples of the craftsmanship involved in counterfeiting

them. In this case, ironically enough, the 'victims' possessed items which had

become more valuable than the 'real things' they purported to be.

These observations allow us to see two, perhaps contradictory, things. First, the

commercial side of postmodern culture is one in which we are not only asked

to buy, or buy into, images but to do so at an ever-increasing rate. But second,

as consumers have become increasingly skilled analysts of images, they have

developed an appreciation of pastiche, irony, double meanings, satire and so

forth. Many of these forms actually rely on the consumer having an exhaustive

empirical knowledge of advertising, for example relying on them to make

connections between images produced in different adverts within a campaign,

to understand that a competitor's adverts are being satirized, etcetera. This in
turn discourages the idea that such images are private property. Rather they

are seen as public cultural resources.

Both these trends, 1 would argue, contribute to a situation in which many kinds

of counterfeits have become culturally acceptable and to have significations of

their own; and in which some companies have so overplayed their marketing

that there is a feeling that they are 'fair game' for counterfeiters. If this argu-

ment is correct, the conclusion would be that the very mechanisms which

established the trademarks as lucrative properties have begun to turn against

them, at least some of the time; the increasing use of legal procedures to

prevent the effects of this can then be characterized as commerce trying to

rein in the unanticipated consequences of its own dynamics. This argument

clearly does not work when we look at areas such as aero-engine parts, nor

does it work when we look at household goods such as washing powders -

both goods recently found to have been counterfeited. However, it seems

to be a reasonable comment in relation to goods that have a more or less

conscious 'cultural' signification, such as fashion items, tapes, CDs, and

videos - all areas in which counterfeiting has become a major problem.20

20 Though this is not to say that it is always easy. Even though videos, for example, can be copied

relatively easily, making good counterfeits involves not only copying the tape, bul printing labels,

packaging, and perhaps (in the very good counterfeits) the fabrication of holographic security

devices. Video copying may be capable of existing in a 'cottage industry' framework, but even

so it involves several different skilis, plus a distribution network.
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Counterfeiting and politics

89

Product counterfeiting and copying has been on an international political

agenda for some time - hence the creation of the various international agree-

ments on copyright, etcetera. However it has become a major issue in trade

over the last year or so, mainly in relation to US attempts to curb counterfeiting

in the People's Republic of China. Although counterfeiting is one among several

major problems affecting Chinese consumers - others including, for example,

poor quality goods causing injuries in a variety of ways - US interest has

focused on the issue of such goods being exported. The problem is in some

ways a replay of the situation in other Far Eastern countries in the 1960s, in

that the production of copies is not seen as particularly venal, legai protections

have been poor, and economic expansion is export-led. However, and unlike

the 1960s, in the market of the 1990s US companies already have dealerships

and distribution networks in place and counterfeits are thus in direct compe-

tition with the genuine items.

China has tried to address the situation, if largely as a response to US pressure.

The Economist reported a large raid on some 400 music stores in April 1994,

in five cities, which seized over 50,000 counterfeit CDs (Digital Banditry in

China, 1994). As trade discussions were under way with the US in 1994, further

raids took place; and in early 1995, a further crackdown on CD piracy was

announced. In recent years China has passed new implementation rules for its

trademark law, and in September 1993 adopted an Anti-Unfair Competition

Law which legislates for fines and compensation in cases of counterfeiting.

However, as Simone (1993) points out, the status of law in China is anyway

ambiguous, financial penalties alone may not be sufficient to act as a deterrent,

and the problem interlocks with that of corruption.

Conclusions

Counterfeit products have been with us for centuries, but over the last couple

of decades they have come to pose a major problem for manufacturers and

consumers in Western countries. They have become a problem across the

entire range of products, from fashion clothing and videos to washing powder

and aircraft engine parts. A large part of the changes in patterns of infringe-

ment seems to derive from several sources: the 'global restructuring of capital',

which increased the capacity for Far Eastern companies, in particular, to

engage in sophisticated forms of infringement around the time Western

companies were opening up Far Eastern markets to their genuine products,

and thé recession in Western countries, which created both the demand and

the incentive to manufacture copy products.
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Commercial interest groups have responded by pressing for tighter trademark

laws and greater criminal penalties and have to a large extent been successful

in these efforts. Nonetheless, 'policing' in this area falls outside the traditional

scope of police force work - and in any case the police do not usually have the

expertise necessary to address the problem. It has become, in the UK at least,

the province of Trading Standards Officers appointed by local authorities.

These officers have the expertise and wide powers of search and seizure, but

cannot conduct arrests. They thus rely on the police to cooperate with them,

and cooperation has tended thus far to be patchy. At the same time, the

Trading Standards Officers find themselves open to the criticism that they are

protecting private commercial interests and have had to be careful about the

extent to which they initiate investigations purely on the basis of company,

rather than consumer, complaints.

Civil remedies are also provided in law, and aided by the development of what

we can describe as a 'civil search warrant', companies have increasingly been

able to pursue offenders themselves. That said, the costs involved in this

activity make it prohibitive for smaller companies.
There is however a sense in which companies may have brought some of the

problem on themselves. Cultural changes brought about by advertising have

made consumers more sophisticated, and in some cases fakes may actually

have a distinct value as fakes. At the same time, the exploitation of consumer

product loyalty, through (for example) frequent changes of minor product

details, has almost certainly created cynicism about the products themselves

and a greater willingness for consumers to treat counterfeits as a reasonable

alternative to genuine articles.

Finally, the level of counterfeiting and the strength of attempts to police it has

led to counterfeiting being given increasing prominence in international trade

negotiations. To this extent, counterfeiting has moved beyond the sphere of

domestic trade policies and further developments in both civil and criminal

remedies are now likely to be determined by international rather than domestic

pressures.
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(g.b.h.) Grievous business harm:

exploring corporate violence

Maurice Punch'

Across societies there is considerable unanimity about what constitutes the

core of crime; generally the accent is on 'common' or 'street' crimes related to

property and violence against the person (Braithwaite, 1989). In Britain, for

instance, almost everyone is familiar with the offence of 'g.b.h.' (grievous

bodily harm) which means a serious physical assault on an individual. In

contrast, very little attention has been paid to the violence related to organized

economic activity. Here 1 shall refer to this other violence also as 'g.b.h.' - hut

then as 'grievous business harm' - and wish to shift the sociological and

criminological focus to the physical harm caused by corporations.

There is an increasing body of evidence that companies have killed, maimed,

gasled, poisoned and blown up people. Until quite recently, however, the

idea of the corporation as a violent perpetrator of crime, causing considerable

harm to victims, was not given a great deal of attention. This is largely because

business crime and corporate deviance have been sadly neglected by

criminologists in favour of other areas such as street-crime, low-level law

enforcement, and the prison system. The predilection for delinquency on

the street, as opposed to 'crime in the suites', has distorted our image of

what some see as the 'real' crime problem.

As Box (1983, p. 2) asserts, the most serious offences are committed by

persons in positions of power and privilege and it is they who cause the bulk

of avoidable deaths, injury, and deprivation. Furthermore, a crucial factor is

that the law, in many western countries, is based on offences committed by

an individual; there is considerable legal difficulty in defining, investigating,

and prosecuting the crimes of organizations and in relating physical harm to

corporate culpability (Wells, 1994). This article will endeavour to redress that

balance. First, 1 will examine the nature of corporate violence and, second,

1 will endeavour to explain it.

1 Independent Scholar, Veenendaalplein 8, 1185 DD Amstelveen, The Netherlands.
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That business kills, maims, poisons and pollutes is a strong theme in a critical

stream of condemnatory literature (for instance, Mokhiber's engaged and

hard-hitting Corporate Crime and Violence, 1988). Activists, journalist and

academics have been deeply concerned that business' search for economic

results is bought at the price of physical, economic, political, social and human

suffering and damage. To specify the precise extent of that damage is, however,

extremely difficult. There may simple be no reliable statistics available (e.g.

on infant mortality in third world countries); impressive-looking data on

industrial injuries are flawed because an unknown number of accidents are

not reported or not recorded (Dalton, 1959); some anti-business groups may

have political and ideological reasons for inflating figures which then become

rhetorical devices; and business may simply continue to dispute the validity

of any evidence which damages its reputation or threatens its continuance

(e.g. the tobacco industry has persistently challenged the medical evidence

on the causal relationship between smoking and cancer).

But no lack of valid statistics can conceal the magnitude of the deleterious

effects of economic activity in advanced industrial society and, increasingly,

in third world countries. Indeed, this is especially pertinent because economic

and industrial progress has reached a crucial stage where it has begun to

threaten the very balance of nature with potentially severe and debilitating

consequences for human and animal existence on our planet. Acute, then,

is the complex socio-political issue of canalizing the further expansion of

legitimate economic activity; this is even more the case with illegal economic

behaviour that is damaging people and the environment (such as the adulter-

ation of consumption goods and the illicit dumping of poisonous waste in-

cluding radio-active materials) and that successfully evades control. Of course,

in all economic activity, and this has been evident since the commencement of

the industrial revolution, there is an equation of advantages and disadvantages

for society to be drawn up which means that businessmen, and political and

societal watchdogs, always engage in a debate which invblves compiling a

balance-sheet in the form of risk-assessment (e.g. modern society permits the

extensive production of automobiles, tobacco, and alcohol although all three

are highly injurious to health).

But there can be no doubt that business activity, legitimate and illegitimate,

can have serious and negative effects on the environment, the public, con-

sumers, workers, and communities. Here an attempt will be made to specify

some of the consequences of harmful business behaviour while recognizing

that much of the data in this area are unreliable and contentious and need to

be treated with reserve.
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Human suffering and environmental damage
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Already in 1973, Bell, in his Post-Industrial Society, lamented that corporate

performance had made society 'uglier, dirtier, trashier, more polluted, and

noxious' (p. 272). Since then matters have declined almost exponentially

although there is a growing acceptance of the urgent need for drastic measures

to prevent further ecological deterioration. Rachel Carson's book Silent Spring

(1962) on pesticides, particularly DDT, had a tremendous impact and was the

forerunner of the environmental movement that gave rise to Greenpeace and

Friends of the Earth. This raises a fundamental and almost intractable issue

related to the continual struggle between the profit-seeking goals of business

and protecting the intererts of employees, consumers, communities, the

general public, and the environment. Safety, negligence, and accidents are

matters directly related to managerial policies, investments, infrastructure,

internal and external control and industry's compliance with regulation. And

the differential implementation and enforcement of rules and regulations can

clearly create victims and cause immense physical and psychic damage.

Most people nowadays, even including ostensibly deregulatory politicians of

the right, are acutely aware that air and water pollution threaten our rivers,

seas, lakes, and forests; that the consumption of finite hydrocarbon energy

sources not only depletes energy reserves for future generations but also

releases carbon dioxide which alters climatic conditions with far-reaching

consequences for sea levels and for agricultural production; and that toxic

waste, pesticides, fertilizers, and hazardous chemicals are potential time

bombs which constitute severe dangers for the physical and social environ-

ment. This makes industrial accidents especially contentious when the damage

is considerable and when controversy arises over neglect (on occasion related

to cover-up and misinforming the public and the authorities). Chernobyl had

global consequences for the environment while the accident in the nuclear

power plant at Three Mile Island (Harrisburg, Virginia) could have been

equally disastrous (Gray and Rosen, 1982; Perrow, 1984). The explosions at

the chemical plants in Seveso (Italy) and Bhopal (India), as well as the fire at

the Sandos plant in Switzerland which led to considerable pollution of the

Rhine, raised critical questions on safety, maintenance, contingency plans,

cooperation with the emergency services, compensation for the victims, and

misinforming the public (Regester, 1987; Shrivastava, 1987; Ten Berghe, 1990).

It may be heart-rending to see wildlife expiring under an enveloping layer of

crude oil and the Amoco Cadiz in Brittany, the Torrey Canyon in the English

Channel, and the Exxon Valdez in Alaska, all caused major ecological disasters

by spilling massive quantities of oil (40 million litres were lost in Prince William

Sound and 1200 kilometres of Alaskan coast-line were effected in the Exxon
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Valdez accident). But it is surely heart-breaking to witness the blind Indian

victims of Bhopal groping their way around in a world that provides little

comfort for the handicapped. The Bhopal disaster of 1984 was the world's worst

industrial accident in which Mokhiber (1988, p. 4) claims that, '2,000 to 5,000

persons were killed and 200,000 injured, 30,000 to 40,000 of them seriously,

after a Union Carbide affiliate's factory in Bhopal, India, released a deadly gas

over the town'. Many survivors continue to experience healths problems as a

result of the disaster.

Business, in short, creates victims and damages the environment. The auto-

mobile industry has produced unsafe cars such as GM's Corvair and Ford's

Pinto; the pharmaceutical industry has marketed dangerous drugs such as

Thalidomide and MER/29; and the Dalkon Shield intrauterine device caused

its users to suffer a wide range of disorders (punctured and destroyed uteri,

pelvic infections, abortions, numerous unwanted pregnancies and even

deaths; Mintz, 1985).

If we take the 19,000 deaths related to street crimes recorded by the FBI in 1985,

then we can compare that to the yearly total of victims of 'corporate crime and

violence' in the USA (Mokhiber, 1988, p. 3). One hundred and thirty Americans

die every day in automobile crashes. Many of those deaths are either caused by

vehicle defects or are preventable by available crashworthiness designs. Almost

800 Americans die every day from cigarette-induced disease. Over the next 30

years, 240,000 people - 8,000 per year, one every hour - will die from asbestos

cancer. An estimated 85,000 American cotton textile workers suffer breathing

impairments due to cotton dust (brown lung) disease. 100,000 miners have

been killed and 265,000 disabled due to coal-dust (black lung) disease.'

Product-related accidents are said to cause 28,000 deaths and 130,000 serious

injuries; there are annually 5,5 million injuries in the work place (of which 3,5

million require hospital treatment); and some 100,000 deaths have been related

to exposure to dangerous chemicals and 390,000 deaths to occupational

diseases (Mokhiber, 1988, p. 16). The figures are staggering, and shocking, and

these are only for one country. On a world-wide scale, the amount of suffering

and damage, partly unavoidable but also partly avoidable, is immense, virtually

beyond measurement, and almost beyond comprehension.

It raises the key question as to the relationship between the pursuit of profit

and managerial concern with, and responsibility for, safety, workers, con-

sumers, and the environment. For instance, the ferryboat Herald of Free

Enterprise capsized outside Zeebrugge in 1986 because the front loading-

doors on this 'roll on/roll off' ship were left open upon sailing; water rushed

in, destabilized the ship, and in the ensuing calamity 197 passengers and crew

were killed. It was claimed that speed of turn-around was emphasized in this

highly competitive industry and that this led to the rapid departure of boats
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before the bow doors were shut; that the design of such boats make them

highly unstable because comfort and convenience take precedence over safety;

and that requests from captains to the company to have an elementary device

fitted that would inform them on the bridge that the bow doors were safely shut

had been denied on ground of cost ('in an authoritarian and contemptuous

manner', Clarke, 1990, p. 204). An inquest brought in a verdict of 'unlawful

killing' and the official enquiry laid the blame firmly with the company, as well

as the crew, while Judge Sheen (chair of the enquiry) came to the conclusion

that the management of Townsend Thoresen was complacent, neglectful of

its responsibilities, and characterized 'from top to bottom, from the board of

directors to the lower personnel' by the 'disease of sloppiness'. Despite this, the

criminal prosecution for 'corporate manslaughter' ran aground in the courts.

In 1979 some fifty people were killed when an explosion demolished the oil-

tanker Betelgeuse when it was at anchor at the Gulf terminal in Bantry Bay

(Ireland). 'An Inquiry headed by an Irish High Court Judge, Mr. Justice Declan

Costello, firmly placed the responsibility for this on two corporations, Total and

Gulf, "who deliberately decided not to carry out necessary repair work costing a

mere $ 130,000 because they intended to sell the tanker- (The Observer, July

27, 1980, quoted in Box, 1983, p. 23).

The impressive research conducted by Carson (1982) on the North Sea oil

industry is posited on the argument that economic interests, supported by

British governments of both political persuasions, demanded rapid exploit-

ation of the wells and this was bought at the cost of safety. That offshore

drilling is extremely hazardous was indelibly illustrated by the explosion on the

Piper Alpha rig off the coast of Scotland (in which 168 workers died); yet, while

it is plain that it is not in the industry's interest to be faced with an accident

(and major accidents are rare), Carson persuasively maintains that the hazards

for workers reside not so much in the exceptional conditions (frequent storms

in the North Sea and depths of up to 600 feet) as in the weak regulation and

enforcement of safety and the constant pressure on workers to get on with the

job (Carson, 1982; Clarke, 1990).

Thus, it is precisely pressure to get on with the job that can lead to injuries

and death. In response business would doubtless point to the general benefits

of economic progress and to their constant, genuine concern for consumers,

workers, and the environment. My intention here is not to explore the

credibility of those claims but merely to indicate a form of social and ecological

'fall-out' that causes suffering and damage. That damage can be to consumers,

workers, the environment, the general public, and to specific communities

(as in the dumping of toxic waste by the Hooker Corporation at Love Canal,

Niagara, which was declared a 'disaster area' by President Carter; Levine, 1982).
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Having established that business can commit violence and cause suffering, 1

would now like to shift the emphasis to the issue of how it is that companies

frequently evade severe sanctions in the face of apparent culpability. There

are three major explanations. First, the criminal law tends to reflect reliance

on an 'individual model of responsibility' while 'there is still a structural and

ideological resistance within the legal system to the notion of corporate

criminal liability for that type of offence (corporate violence - M.P.)' (Wells,

1994, p. vii). For instance, in Britain a number of accidents led to reports that

clearly shed critical light on managerial safety policies:

- The fire at Kings Cross underground railway station resulted in 31 deaths;

there were no prosecutions.

- A major rail crash at Clapham caused 34 deaths and numerous injuries:

British Rail was convicted and fined £ 250,000 for failing to ensure safety;

there were no criminal prosecutions.

- The Thames barge The Marchioness collided on the river at night with a

pleasure-boat and 51 people died; the captain was prosecuted (he had

failed to place a look-out in the bow of the barge) but not the company

(and when two juries failed to agree, the charges against the captain were

dropped).

Earlier we saw that an attempt to take Townsend Thorensen (via its parent

company P&O) to court on a charge of 'corporate manslaughter' for causing

the deaths of 197 people at Zeebrugge failed in court. The reason was that

the judge dismissed the case early on in proceedings because of the difficulty

of tracing culpability from the failure to close the bow doors of the ferry to

managerial decision-making on safety. In short, the criminal law tends to

experience difficulty in attributing blame to organizations (Tonry and Reiss,

1993; Wells, 1994).

A second reason is that companies are regulated, in effect, by a separate set of

laws and a separate set of enforcers in comparison with the criminal law and

with ordinary policemen. Economic activity is regulated largely by civil and

administrative law and industries are controlled by civilian inspectors. There

is a lot of evidence that regulators have a close relationship with the industry

they ostensibly control and there are examples of 'cooptation', 'capture', and

even collusion. This arises because regulators are often highly dependent on

companies for information and also because they tend to see their role as

advisers, educators, and prompters, rather than as heavy-handed investigators.

Hawkins (1984), has typified their style as 'bargain-and-bluff' white some

regulators see prosecution as a failure on their part. One consequence is that

deaths arising from industrial accidents are generally seen as a result of
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mechanical failure or individual fault and not as a result of inadequate

corporate policies and decision-making. In the UK, for instance, there are

roughly 500 deaths per annum at work hut these rarely result in a prosecution;

the police quickly lose interest if they cannot discover an individual who is

directly responsible. Wells (1994, p. 17) notes, 'With health and safety, for

example, the statutory offences often fail to reflect the seriousness of injuries

caused by employer recklessness and the structure and practice of enforcement

fail to reinforce the message that these are serious criminal offences.'

The third, and final, feature that 1 wish to touch on is the power, influence and

ability of business to parry and deflect the full weight of the law. Corporations

can combine to form a powerful lobby to combat legislation inimical to their

interests; they can negotiate with regulators on interpretation of the law, on

investigatory methods, and on outcomes in specific cases; they can mobilize

batteries of top corporate lawyers to defend themselves in the courts and often

outmatch the prosecution team (P&O had fourteen defence counsels working

on their behalf in the Herald of Free Enterprise case); and they have sufficient

clout to manipulate the media through direct personal pressure, prominent

advertising campaigns, or through threats to withdraw advertising contracts.

Individual corporations and coalitions of companies have social, financial,

cultural, political and legal power which can be mobilized in times of crisis and

threat to determine outcomes when criminal prosecution looms. They wilt go

to considerable lengths to avoid a criminal conviction and wilt fight a hard

battle to redefine a case into the civil or administrative areas.

These factors imply that some companies get away with murder.

Explanations: why business becomes violent

In the lexicon of excuses as to why companies end up injuring and killing

people there are two favourite concepts - 'accidents' and 'human error'.

These labels conveniently deflect our attention from managerial decision-

making and technical failure which may have created a context in which the

accident and/or human error were part of a chain of causation that leads to the

boardroom. In a number of well-publicized cases it has emerged that a defect

product was brought on the market, that strong signals about deficiencies were

ignored, and that management insisted on pushing through production leading

to disastrous consequences.

- The Ford Pinto case is one of the most debated cases in product liability

and business ethics. A defect in the design of the Ford Pinto car led to

deaths and severe burns in accidents. Management was aware of the

defect, came to the decision that it was too expensive to alter the design,

and calculated that it was cheaper to meet the insurance claims. In fact,
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damages awarded to severely injured survivors were much higher than

anticipated and, in one case where three young women were killed in an

accident, Ford was taken to court on a charge of culpable homicide (the

prosecution proved unsuccessful). Starting with Ralph Nader's attack on

General Motors in Unsafe at Any Speed (1965), the issue of automobile

safety and deaths on the road became a major controversy in the USA which

was amplified by the tarnished reputation of Ford following publicity on

the Pinto court cases (Buchholz, 1989).

- MacDonnell Douglas launched the DC 10 aware of the fact that the rear

cargo door was vulnerable. This was responsible for the crash of a Turkish

airlines DC 10 at Paris in 1974 with the loss of 346 Jives. McDonnell Douglas

paid out considerable amounts in compensation to the relatives of the

victims.

- The drug Thalidomide caused over 8,000 children in nearly 50 countries

to be born severely deformed. The company that produced it, Chemie

Grunenthal in the then West Germany, ignored negative signals and pushed

the drug with an extensive marketing campaign claiming that is was

'completely safe'. In Britain the Distillers Company which took over the

manufacture and distribution of the drug from Grunenthal reacted

defensively and aggressively to accusations of producing a dangerous drug;

for years it fought claims for compensation for severely handicapped

children and it used the full weight of the law to muzzle the press.

- The highly visible accident of the Challenger space shuttle, causing the

deaths of all seven astronauts on board, was related to the fact that NASA

had pressurized engineers to go ahead with the launch despite strong

reservations about vulnerable components on the rocket motors (Charles,

1989).

These, and other cases, tend to be seen as a managerial battle between

pressure for results and safety. This simplistic model conceals the multiple

factors in the business environment, in the managerial mind, and in corporate

life that may contribute to a decision that causes significant physical harm to

others. Here I only have space to touch on a limited number of variables.

- The nature of the industry and the culture of the corporation are important

in explaining differential behaviour. Some industries are more safety

conscious than others - while some are persistent recidivists (Clinard

and Yeager, 1980) - and even within industries there are considerable

differences between companies (e.g. there is a wide range in the safety

records of airline companies).

- Size, complexity and differentiation in large corporations can contribute

to lack of control and poor communication, to obfuscation of authority,

and to deviant subcultures.
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- Corporate affairs may be conducted in such a way that managers feel far

removed from the consequences of their actions and depersonalize the

effects of their decisions. This may be reinforced by the use of euphemistic

language, a retreat into figures (as happened in the Ford Pinto case), and by

hostile or dismissive stereotypes of employees, competitors, customers,

regulatory officials and government representatives.

- Some companies, particularly in a highly competitive environment, may

attract and foster a managerial style of excitement, combativeness (with

talk of 'wars', 'battles' and the 'enemy'), risk-taking and recklessness. This

can be related to a reward system that encourages the gambler, the high-

flyer, and the result-oriented person.

- Finally, the selection, socialization, identification with, and commitment

to, the corporation can sponsor among managers the phenomenon of

'group-think' (Janis, 1975). Indeed, a lot has been written since Whyte

coined the term 'organization man' (1956) on the pressures for conformity

in business.

There may well be then a sort of collective conscience, or organizational 'mind',

that enables people to lose hold of internalized restraints, because group

processes have programmed a manager to the extent that institutional claims

on his loyalty are almost impossible to reject (Reismann, 1979, p. 147). Peter

Drucker, one of the leading doyens of management, reinforces this view

when he maintains that 'executive life not only breeds a parochialism of the

imagination comparable to the "military" but places a considerable premium

on it' (1972, p. 81). This view of organizational life draws our attention to the

inability to learn from experience, tunnel vision, self-deception and other

psychological mechanisms of defence found in groups under stressful

conditions (Dixon, 1994, p. 307).

What 1 am suggesting is that a number of features to be found in organizational

life in general, and business in particular, may create a criminogenic environ-

ment that opens opportunities and rationalizations for rule-bending and

rule-breaking. This helps to explain why some companies at some times go in

for cartel-forming, price-fixing, market manipulation, espionage, falsifying

documents, and so on. It can also lead to risk-taking, and even recklessness,

that creates casualties and causes harm.

Conclusion

This article has endeavoured to place the issue of corporate violence firmly on

the criminological agenda. There are three arguments for pushing for this

refocusing of our academic interests. First, the risks of technological disasters,

industrial accidents, and calamities during travel are increasing. In many areas
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there have been advances in safety techniques and safety consciousness (e.g.

in airlines, in automobiles, and in chemicals). But industrial concentrations,

population density, and mass travel have raised risks (e.g. the airline industry

is working on the design of planes to carry up to 1000 passengers). And risk is
exported to third world countries where industrial accidents with considerable

loss of life occur with depressing regularity.

Second, victims may not be aware of the source of their discomfort. Industrial

pollution, nuclear contamination, and product liability may not be clearly

seen as directly causing harm and injury, or the source is unidentified. It is

important that these 'offenderless' crimes are brought to light so that unwitting

victims can Beek recompense and that recalcitrant companies can be induced

to comply with the law.

Thirdly, it is vital to increase awareness of the Pact that business and industry

cause large amounts of harm and injury. Serial killers may murder twenty

people, or exceptionally up to fifty (as happened in a case in the former Soviet

Union). But over 3,000 people died at Bhopal; around 900 people drowned

when the 'Estoniá foundered in the Baltic Sea; 168 workers died when the

Piper Alpha oil-rig exploded in the North-Sea; and yearly hundreds of people

die and are injured in the routine course of their work.

1 am not suggesting that all these incidents were criminal in intent. But

defining crime is a process that is related to the power of groups to define the

outcomes. The individual bias in much criminal law, the non-prosecutory

stance of many regulators, and the clout of business to counter negative

labelling adds up to an imbalance in favour of corporations to have corporate

violence redefined as non-criminal. I am not pleading for an unsophisticated,

condemnatory moral crusade against business. Rather 1 am suggesting that we

should enrich criminology by shifting our focus from common and organized

crime to corporate and organizational crime. Indeed, one suspects that the

professions will not remain immune from critical scrutiny. In the USA research

has revealed that some doctors, dentists and psychiatrists abuse fraudulenty

the 'medicaid' provision (medicaid is a government supported scheme to

provide medical benefits for people with low incomes and it is administered

by the states in America; Geis et al., 1988). And as the 'underworld' continues

to make vast profits, particularly on drugs but also on other illicit markets such

as illegal weapons sales, then it will more and more turn to the expertise of the

'upperworld' where lawyers, accountants, investment brokers and computer

specialists are essential to laundering operations in the highly sophisticated

world of financial services (Ehrenfeld, 1992; Martin and Romano, 1992; Udink,

1993).

Here it is interesting to note that in several western societies there is talk of a

'crisis' in criminal justice (Mc Conville and Bridges, 1994) and that perhaps a
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number of offences should be decriminalized as prison populations rise forcing

people to rethink the categorization of offences in terms of civil actions and

alternative forms of conflict resolution. Maybe it appears ironic that there now

seems a shift towards criminalizing corporate conduct. There is no doubt that

there are excellent companies with strong records on safety and health at work

and on the quality of their products (Punch, 1993). But as jurisprudence and

judicial practice moves to accepting that corporations can be perceived as

'moral persons' then the burden of moral, and legal, responsibility is firmly

being placed at the corporate door. The United States has shifted considerably

in this direction over a number of years (making companies petrified of

product liability suits in the courts); the Netherlands changed its Criminal

Code in 1976 (leading, as an example, to the prosecution of a hospital for

'negligent homicide' for failing to maintain anaesthetic equipment); and the

Council of Europe has been pushing for community-wide legislation on

corporate liability (Wells, 1994, p. 121).

Despite these moves to strengthen legislation there is a general reluctance in

most industries, and in most countries, to criminally sanction organizations.

In fact, it remains difficult to apply an effective sanction to many businesses.

In Britain, for instance, the only possibility is a fine but then the fines are in

practice so puny that they scarcely represent a punishment or a form of

deterrence. A large company may simply shrug-off a fine as a mere pin-prick

or even pass it on to the consumer in terms of higher prices. In America there

has been more use made of a range of sanctions - probation, lending an

executive to a charity for one year, community service, direct compensation

orders and punitive injunctions (Wells, 1994, p. 36). In Europe, in the anti-

trust area, there is the possibility of imposing a sanction on a company

equivalent to 10 percent of the previous year's turnover. And, for certain

institutions (such as old peoples' homes), there is the potential for 'capital

punishment' through licence revocation (Braithwaite, 1993). But even if we

can establish that criminal sanctions are rarely employed, and are seldom

effective as a deterrent, then there still remain two important reasons for

maintaining them.

Firstly, companies do appear to want to avoid the criminal label. The impact,

then, of legislation that criminalizes corporate misconduct may be far more in

the reputational sphere in adverse publicity, and in executives fearing having

to stand in the dock, than in the actual sanction itself. Indeed, the strong and

persuasive argument of Fisse and Braithwaite (1993) is that companies are

best approached by means of a 'pyramid' starting with 'advice, warnings, per-

suasion' and ending with 'corporate capital punishment' (enforced closure). In

effect, most corporations react to a range of proddings, promptings and threats

but ultimately even recalcitrant and adversarial executives are persuaded that
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it is not in their interests to attract the criminal label. After all, they may end up

going to jail!

Secondly, when we approach cases where corporations have caused significant

harm and suffering then it goes against norms of justice that they can evade

sanctions. The evidence is overwhelming that some companies break the

criminal law and that some do it on a repeat basis (Clinard and Yeager, 1980).

When victims and/or the relatives of victims seek redress then they may en-

counter a tough, legal stance that effectively delays justice' for years if not all

together. It is unjust if the powerful can avoid the consequences of their crimes

when others, involved in common crimes, are prosecuted with vigour and

sanctioned rigorously (Braithwaite and Petit, 1990; Pearce and Tombs, 1990).

In essence, then, my argument is that the nature and extent of corporate

violence has been neglected (but see Monahan and Novaco, 1980; Swigert and

Farrell, 1980/81). 1 appreciate that this area opens up a minefield of moral,

legal, and organizational questions related to culpability, blame, harm, risk,

recklessness, managerial decision-making, and tracing causation from the

incident to the boardroom. But we are all aware that generally much crime

is 'undiscovered, unrecognized, unreported and unenforced' (Wells, 1994,

p. 148). This article has argued that for cultural, ideological, and especially

legal reasons this is even more true of corporate offences. And when those

offences lead to death, injury and harm then they should attract far more

critical attention in our criminological investigations.
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Is there an incompatibility between insurance and
mediation?

By way of supplement to the last

issue of the European Journal on

Criminal Policy and Research

(volume 3, no. 1) dedicated to

Insurance and Crime, we would like

to formulate some comments on a

different kind of potential conflict

between private insurance and

criminal justice, more specifically the

possible incompatibility between

insurance and victim/offender

mediation. The following reflections

are based on the practical

experiences gained from two Leuven

mediation projects, both of which

were conceived as experiments to

develop an alternative way of dealing

with crime.

There is first the'settlement' project

of OIKOTEN, an organization involved

in juvenile justice. The other project

is the 'mediation for reparation'

scheme for adults. This project is

carried out by an organization for

forensic social work together with the

University (penology and victimology

unit) and the Leuven office of the

Public Prosecutor. Common to both

projects from a welfare point of view,

is the attention given to reparation

for the victim of crime through the

development of methods of

mediation for settling conflicts. What

follows are some findings resulting

from the mediation activities in both

projects.

We especially concentrate on the

effects of private insurance on the

process of mediation between

offenders and victims of crime. First

we analyze the problem from the

point of view of the insurance of the

victim followed by an analysis from

the point of view of the insurance of

the offender.

The insurance for legal aid

Victims are frequently able to ask

for free legal aid based on two types

of insurance contracts. The first

possibility relates to a legal aid clause

in the framework of a 'private-life

insurance policy' (called family

policy), which covers family

members' civil liability towards a

third party. Although it seems to be

an unusual arrangement it is often

the case that legal aid is provided

through a civil liability. The second

possibility relates to a distinct

insurance for 'legai aid'. Most often

there is a combination of 'third-party

liability insurance' and a 'legal aid'

insurance. This system allows for
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'legai aid' when a member of the

family has been harmed by a third

person. For victims of crime this

system guarantees free legal aid. Not

only fees are covered but also judicial

colts up to a given maximum.

Although a growing number of

people are making use of'legal aid'

through a private life insurance

policy, it is remarkable how

ambiguous the conditions are for the

clients. Very often one does not know

exactly what one can expect from the

insurance company. Victims think

that everything is arranged once they

have informed the insurance agency

and produced the documents

attesting to the harm they have

suffered. They expect their insurance

company to appoint a solicitor

though generally it is up to them to

do so. Sometimes victims do not

realize that they have to comply with

strict time limits as regards informing

the insurance company. All this may

create not only misunderstandings

but also a certain resistance against

participation in mediation: why take

a risk when everyting is in the hands

of experts?

Free legal aid for injured parties is

often an experience in bad

information. One has a certain idea

about a right for free legal counsel

but one does not know how to put

this principle into action. One misses

practical information and insurance

company agents do not seem very

willing to approach their clients.
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Legal aid insurance influences the

way victims are willing to participate

in mediation schemes with offenders.

As mentioned before, the status of

the insured can provoke resistance:

one prefers to be left in peace

because the insurance company is

taking care of things. In other cases

the free service of a solicitor is used

as a weapon in the hands of the

injured party: 'I'll talk to you but as

soon as 1 lose confidence 1 am going

to move to a formal legal action. This

will cost me nothing since 1 have got

free legal aid insurance.' The use of

this weapon is felt to be an 'unfair'

tool of pressure in the hands of the

victim, even more so when the

offender fears a formal penal process

because of criminal antecedents.

Nevertheless, in general, the impact

of legal aid insurance on mediation

between victims and offenders is

quite limited. Sometimes it may have

a positive effect since the victim feels

secure and is represented by a

solicitor. Indirectly there may be a

certain effect because of the

intervention of a solicitor compared

with cases where no legal aid is

provided. The Leuven project of

mediation for reparation shows that

the intervention of a solicitor can

both promote and hamper the

mediation process. However it is our

experience that in general the

solicitor of the victim more often has

a restraining role on the process than

the solicitor of the suspect.
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An insurance against 'insolvency of

a third person'

This is a type of insurance which is

included in many third-party liability

insurance contracts and provides

compensation, also in cases of crime,

when the responsible offender is

completely insolvent. Victims are

often unaware of this clause in the

insurance policy and insurance

agents and/or advisers do not

systematically inform their clients

about it. From the point of view of

mediation this is an interesting

clause, especially in cases where

the offender is destitute and

impoverished. It offers the victim the

guarantee that the harm will be

compensated anyway and it enables

the victim to show a more open

attitude and to come to a less

inhibited and less offensive dialogue

with the offender. It creates more

space for the immaterial aspects of

the settlement: excuses, exchange of

information about the motives, the

background and the effects of what

happened and about the reciprocal

feelings. The other side of the coin is

that the offender is not obligated in

the short run to compensate for the

material losses of the victim.

The insurance against theft

An insurance policy against fire and

storm damage to the house often

provides an opportunity to add an

insurance against burglary which can

also include an insurance against
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violence against the person in public

places. This provides a quick way of

compensation for the victim. This is

in itself a positive point, but when it

comes to the communication

between the offender and the victim

concerning a settlement, there are

several problems to mention.

First, the insurance policy often

includes a clause requiring an

authorization from the insurance

agent if the insured party wants to

negotiate with the opponent in order

to reach a settlement. Sometimes

direct negotiation is forbidden from

the outset. Such clauses may make it

almost impossible or at least very

difficult for the insured party to take

part in a mediation process.

It is the insurance company one has

to talk to first. This results in a loss of

time and focuses the attention on the

financial aspects of the case, while

other immaterial aspects of the

reparation process are relegated to

the background. Moreover the legai

rights of the offender can be affected.

The insurance company pays the

victim partly on the basis of the 'good

faith' with which he draws up the list

and the value of stolen goods. Once

the victim is compensated, the

insurance company can ask the

offender to reimburse the amount of

compensation. How can the offender

appeal against possible exaggerations

of the victim, when he is completely

left out of the negotiations?

When limits are imposed on direct
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negotiations between offenders and

victims, it is not always very clear

how far-reaching the impact may be.

Does it for example also exclude

moral compensation?

One can also reflect on the threat of

'undermining' the conflict between

the offender and the victim, when

damage is compensated rather too

quickly by the insurance company.

Here the criticism formulated in

relation to the classical criminal

justice approach is applicable. The

conflict is taken out of the hands of

those directly involved who are not

asked to accept their responsibility to

collaborate in finding a common and

agreeable solution. Since there is no

direct contact between the two

parties, the offender does not feel a

personal responsibility and thus the

potential positive effects of

mediation on the attitude of the

offender are missed.

Insurance against sickness and

invalidity

In addition to the compulsory

insurance in the context of social

security and labour law, there is the

opportunity to take a supplementary

insurance which covers medical costs

and loss of income, as far as these are

not covered by the mandatory social

security insurance. In both systems

the offender can be asked to pay for

the compensation awarded to the

victim. However mediation remains a

possibility of finding a settlement for
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the damage not covered by insurance

and for the immaterial aspects.

Nevertheless the same criticism

levelled at the insurance system

in general remains valid, although

the eitent of the damage can be

measured more precisely (e.g.

medical receipts, bilis and salary

documents).

Offender insurance

It is of course not possible for a

potential offender to take out an

insurance policy which would

compensate for damages caused by

his future deeds, but it is important

to study the impact of civil third-

party liability insurance. This

especially refers to the above

mentioned 'private life' insurance

policies, which cover all members

of the family for their third-party

liability.

This type of insurance is especially

important where young offenders are

concerned, which is the case in the

Leuven OIKOTEN-settlement project.

Within this project a 'fund for

settlement' has been established

through private sponsoring. The fund

allows young offenders to pay their

victims on the condition that they

commit themselves to voluntary

community service in a humanitarian

institution of choice. This system

allows the young offender to take and

show responsibility. However the

implementation of the civil third-

party liability insurance involves
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some vagueness and uncertainties.

One of the most important problems

is the definition of the age at which

young persons are able to take

responsibility.

From a legal point of view the insurer

has no obligation to compensate for

harm caused intentionally. Although

this seems quite acceptable it creates

many difficulties when working with

young people.

Sometimes the intentionality of the

offence is difficult to prove and is a

matter of interpretation, which could

have important financial

consequences. The stories about the

facts may vary a lot especially in

relation to the question of intent.

The victim can put himself/herself

in a power position by insisting on

the intentionality of the act when

denouncing the acts to the police.

This may exclude the offender from

any compensation whatsoever by the

insurance company. It is clear that

because of the insurance contract

there may be a complete lack of

balance between the two parties.

This may weigh heavily on the

mediation process. Uncertainty may

occur in relation to the range of

'intentionality'. Does it only relate to

the direct material aspects of the

crime or does it include all possible

consequences as well as the indirect

harm which may arise.

The following paradox may occur.

When the acts committed by a

youngster can be ascribed to the
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responsibility of the parents, e.g.

because of a lack of supervision or a

failing education, the civil third-party

liability insurance will pay for the

damage. But where the acts can be

ascribed to the personal

responsibility of the youngster, the

insurance company will have no

obligation to compensate for the

harm done to the victim. That is why,

from a financial point of view,

parents can only hope that the

investigation demonstrates the

failing education or a lack of

supervision. But it is easy to imagine

that parents will react to this with

disbelief and anger.

Until a short time ago, third-party

liability insurance drew a clear line.

Up to the age of sixteen almost

everything was insured. Above this

age flagrant transgressions and

intentionally caused damage were

excluded from insurance

compensation. The new legislation

uses the notion 'age of discretion' as

a criterion. Once a young person

reaches this point one can invoke his

personal responsibility. Nothing is

fixed beforehand in relation to age.

Jurisprudence is supposed to fill this

gap. Meanwhile one can see big

differences in the interpretation

between different insurance

companies. Some of them consider

the age of discretion is achieved at

seven while others stick to the former

age which was sixteen. The absence

of clarity and uniformity does not
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create a sufficiently clear and

desirable context for mediation.

Incompatibility between insurance

and mediation

As mentioned before, especially in

cases of crimes committed by

youngsters there exists a lack of

clarity concerning insurability. The

interpretation by insurance

companies and their interventions

differ widely. Often one can observe

an evolution in the contacts with

insurance companies. Following the

initial contact in relation to a specific

file, the companies usually react in a

negative way referring to the personal

responsibility of the young person.

However, if one persists and insists

on discussing the case, insurance

companies shift to the view that one

has to await the outcome of the

criminal investigation. They want

first to consult the judicial file and

wait for the judicial decision.

The 'settlement project' (of OIKOTEN)

is therefore placed in a difficult

position. The primary aim is that

young people should participate

indirectly in the settlement with

the victim by volunteering to work

in community service programmes.

This allows the youngster to gain

credibility in the eyes of the victim,

of his own family and of the justice

system. Judicial consequences will

therefore be restricted to the

minimum since further action is

very often wavered. But insurance
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companies may thwart this process

by insisting on a judicial decision.

This eliminates the motivation of

the young person to take part in

the mediation process. A lot of time

is lost for all parties involved. A

meaningful pedagogical approach

with the youngster becomes a lot

more complicated.

In lome cases a solution is sought by

organizing a mediation about the

expected deductible amount from

compensation. In cases where the

mutual settlement includes the

totality of loss and/or damage, there

is a real risk that insurance

companies will withdraw since their

task would have been overtaken by

the participants in the settlement.

In such cases the parents of the

youngsters will become the real

victims.

The intervention of the third-party

liability insurance always excludes a

certain deductible amount from

compensation. It usually amounts to

BEF 6,500 (approximately US$ 220)

per damage claim. This sum has to

be paid by the young person or his

parents. This system also leads to

difficulties of interpretation. In cases

where there are a number of acts

generating claims, there is always the

question whether one has to take into

account a deductible each time or

not. The insurance companies often

use the criterion of 'unity of

intention' which means that the same

type of offence, committed in the
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same period of time, can be

considered as one entity so that one

franchise will suffice.

Mediation and private insurances are

not incompatible but many problems

arise in practice. There is a lot of

uncertainty which severely hampers

the chances of coming to mediation

and of establishing a negotiated

solution to the conflict. Nevertheless

it may be in the interest of insurance

companies to encourage mutual
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settlements between victims and

offenders. Therefore clear-cut

schemes for collaboration should be

developed.
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Community prosecution in the United States and its
relevance for Europe

Traditionally the primary function of

law enforcement is concentrated on

discrete street offences, and the role

of the prosecutor is limited to

presenting evidence gathered by

others. For United States' prosecutors

this role changed during the 1930s

when it was realized that a different

approach was required to deal with

complex criminal activity, including

organized crime and racketeering.

Such cases call for proactive

investigation and close cooperation

between police and prosecutors

(Goldstock, 1991; Jacoby et al., 1992;

Gramckow and Jacoby, 1993). This

approach changed the role

prosecutors played if only in the

context of the criminal process. The

criminal process is, however, not

necessarily the best tool to reduce

crime (KSrner, 1993; Feltes and

Gramckow, 1994). If the prosecutor

has a role at all in reducing crime, an

approach which does not entirely rely

on the criminal court process has to

be taken.

Many of the changes prosecutors'

offices in the US are currently

undergoing are in response to

increased attention to crime

prevention brought about by

community-oriented policing and a

more community oriented local

government (Dilulio, 1992; Jacoby et

al., 1995). The movement towards

community policing has sparked a

similar interest on the part of the

prosecutors and the courts and has

taken them beyond the limits of the
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criminal law. Prosecutors, for

example, engage in drug education

efforts, coordinate projects to

develop alternative activities for

juveniles, and apply civil sanctions

and city statutes to rid communities

of crack houses. These developments

in the US are, however, still

experimental. Thé prosecutor's 'new'

role, even the role of this office within

a community-oriented environment

has not clearly been defined and its

limitations on impacting community

affairs and other agencies' activities

have not yet been established (Jacoby

et al., 1995).

For us prosecutors the ability and

justification to engage in preventive

community-oriented work rests on

the fact that, unlike their Western

European counterparts, the vast

majority of American prosecutors

are independent, elected local

officials vested with broad powers.

Considering the significant

differences between European and

American criminal justice and local

government structures, the

extraordinary high numbers of

crimes reported and processed by

the criminal justice system in the US,

and enforcement policies that are

sometimes antithetical to European

practices, one might be inclined to

look at these American experiences

with interest but assume they have

little relevance to European practices.

There are, however, two

developments occurring in many
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European countries that indicate that

the experiences encountered in the

US can be of more than professional

interest and may merit further

consideration. One is the growing

implementation of community

policing approaches by European

police (Friedman, 1992; Aylward,

1993; Bennett, 1993; Eliaerts et al.,

1993; Jaeger, 1993; Tansey, 1993;

Feltes and Gramckow, 1994), the

other is the increasing dissatisfaction

of European citizens with their

governments resulting in increased

calls for more visibility and

responsibility (Zippelius, 1993). Also,

in several European countries

discussions are under way about the

role of the prosecutor in a changing

society (Lamprecht, 1993; Hund,

1994; Schaefer, 1994) and it is

generally considered that

government agencies in democratic

societies are designed and obliged to

be responsive to the needs of the

community they serve. The work of

a prosecutor often puts him in the

spotlight of media attention making

him some sort of a political figure to

whom the community responds,

whether he is an elected official or

not (Bruns, 1994).

Current developments in the US

Building on the experience of

'community policing' (Goldstein,

1987; Spelman and Eck, 1987; Kelling

et al., 1988; Pate and Anrian, 1989;

Uchida et al., 1990; Gramckow, 1993a)
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other agencies in the criminal justice

system have adopted similar

philosophies for their operations. Just

as the police established different

forms of community-oriented

policing to adapt to local differences

and needs (Taft, 1986; Eck and

Spelman, 1987) community-oriented

approaches to prosecution and court

services have taken various forms.

Some have implemented no changes

at all or gradually shifted resources or

made organizational and policy

adjustments, in response to a slowly

changing caseload. In other

jurisdictions prosecutors and courts

are actively supporting community

policing, even developing and

implementing their own

community-oriented projects

(Gramckow, 1993b).

The Kings County (Brooklyn) District

Attorney's office, for example, took a

proactive, problem-solving stance to

further community involvement by

establishing specific drug diversion

programmes and outreach efforts to

schools and the community (Jacoby

and Gramckow, 1993). While such

projects are not unusual for

prosecutor's offices in the US, the

Kings County District Attorney's

Office went much further by

inaugurating the Brooklyn

Community Prosecution Program to

support community policing

(McLanus, 1992). Prosecutors are

assigned to one of the five zones

created in the geographical area
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served by the office. They accompany

the police to arrests for major crimes

and later record video statements at

the police precinct. Prosecutors also

participate in community meetings

to develop alternative methods for

solving problems (Jacoby and

Gramckow, 1993). Since early 1994,

the office has tried to take its work

even closer to the community by

working directly with the citizens

living in the Red Hook public housing

development in Brooklyn. The

intentention is to establish an office

in the development to increase

visibility and neighbourhood

involvement (Jacoby and Ratledge,

1994).

Another example can be found in

Montgomery County, Maryland. Here

the prosecutor has taken a proactive

stance toward community

orientation. He decentralized his

office by assigning 'teams' of

attorneys to be responsible for each

of the five police districts. Most

special units were dissolved and the

senior attorneys directing them were

assigned to one of the district teams.

An executive committee meets every

two weeks to set consistent policy for

the handling of cases which takes

into consideration community

priorities. By focusing on specific

districts, prosecutors establish better

contact with line police officers and

citizens. Exchange of information has

improved, and the police benefit

from their access to the prosecutor's
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legal counsel. The prosecutors meet

with civic and business associations,

schools, and the community at large,

to gain a better understanding of the

community needs, communicate the

limits of official interventions, and

develop and recommend alternative

responses for the resolution of

problem situations. Many of these

contacts are made in conjunction

with the police, hut not all. In some

instances prosecutors also function

as mediators between opposing

parties working towards solutions

that avoid police intervention (Jacoby

et al., 1995).

In Portland, Oregon decentralization

is also used as a tool to increase

community involvement. Here the

Multnomah County District Attorney

signed a contract with the business

community to fund a prosecutor to

be assigned to a specific neighbour-

hood. The prosecutor works closely

with the community and the police.

Decentralization provides for more

flexible case management; improved

training opportunities for new

attorneys and support staff; and a

different sense of case 'ownership'

which arises from being a part of the

community in which they work; the

creation of a better understanding of

their own work and its impact on the

environment they are working in.

A close working relationship between

the community, the police and the

prosecutors is especially important

for solving long-term problems. By
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communicating with each other new

ideas can be developed - the

community and the police indicate

desired outcomes and the prosecutor

translates them into legal actions for

implementation. While these

examples present interesting new

approaches it is still not plain that

prosecutors, rather than police,

courts, or other government

agencies, should take the lead in

developing and implementing such

strategies. Other agencies generally

play more obvious roles, which does

not compel the conclusion that they

should be the sole source of

preventive efforts. There are a

number of reasons why prosecutors

need to be included and can provide

leadership or take a coordinating

role. One reason is, that many of the

remedies used for crime prevention

involve litigation, legislation, or

regulation, where legal expertise,

and the authority to utilize it

appropriately, are indispensable

(Goldstock, 1991). Also, prosecutors

have special power and authority due

to their strategic position between

the police and the courts. In addition,

their discretion in disposing cases

permits them in essence not only to

control what enters the criminal

justice system but to set the price on

crime (Goldstock, 1991). Diversion

and deferred prosecution already

involve prosecutors in more

preventionoriented work.

Prosecutors, because of their
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authority and bureaucratic positions,

are also likely to have the ears of

those in the executive and legislative

branches whose assistance and

support will be essential in

establishing alternative prevention

efforts (Bruns, 1994). And, since

prosecutors are generally regarded as

conservative, they are often given

more latitude by the public to

propose solutions which may appear

unconventional (Goldstock, 1991).

Implications for European criminal

justice

There are a number of considerable

differences between the American

and the European prosecutorial

systems which not only impact the

ability of European prosecutors to

become more community-oriented

but may also affect the outcome if

any such changes were to be

implemented in their offices.

First, unlike his European counter-

parts, the American prosecutor is an

officer of local government, but also

independent of it (Jacoby, 1980). And,

while this definition is sometimes

contradicted, he is generally seen as a

part of the executive power, not the

judicial (Jacoby, 1980, p. 7). The

American prosecutor, as a an elected

official, has the power to 'sell'

alternative, non-traditional responses

to the public, enlist other govern-

ment agencies in this community

effort, and educate judges about

the importante of a case to the
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community. As an elected official he

is also much more pressed to respond

to community needs if he wants to be

re-elected. His European counterpart

is usually in a very different position.

Often a civil servant, he is generally

under the direction of a centralized

authority established at the state or

national level. He is much more

removed from the community and

less compelled to be responsive to

local needs.

Also, the scope of prosecutorial

functions is greater in America than

in any other democratic nation

leaving the prosecutor a broader

range of alternative reactions to work

with. Depending on the locality, the

US prosecutor may be in charge of

civil matters advising the county

board on contracts, arbitration of

disputes, sewer development

matters, zoning, education, parks,

and recreation. He may also be

assigned specific statutory matters

such as adoptions, collection and

disposition of fines and forfeitures,

committals to mental institutions,

paternity proceedings, public

improvements, health rules, etcetera

(Jacoby, 1980, p. 57).

Another factor that requires

responsive flexibility in prosecutorial

policies are demographic shifts which

the American prosecutor is more

directly influenced by than his

European counterpart. The

demographic composition of his

constituency influences the outcome
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of elections, including his own, and

his budget is tied to population

numbers and income figures that

determine the local government

budget. Since the budget of European

prosecutors is not directly tied to

local income levels it is easy to

overlook that any such changes will

in the long run influence how much

money is available for prosecution in

certain regions. Demographics also

influence the type and number of

cases a prosecutor has to deal with

(National Centre for Prosecution

Management, 1972), both in Europe

and the US.

Further, since the trend towards

community policing has sometimes

had a considerable impact on the

work of the prosecutor in the US it

seems likely that such an impact will

be observed where community-

oriented policing has gained more

support in Europe. In addition many

prosecutors are intrigued by the

benefits that community orientation

appears to present. Community-

oriented services provide them with

an opportunity to strengthen public

relations; to educate the public about

largely unknown areas of criminal

justice; and to foster a closer working

relationship between their agency,

the police, local business, schools,

and civic organizations.

Conclusions

The idea of bringing justice closer to

the citizens is not a new idea.
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Neighbourhood justice centres that

deal with cases diverted from the

criminal justice system have been

established in the US since the late

1970s (Alpert, 1985). These centres

flourished even though their

activities did not generally gain broad

community support or replace many

of the court procedures they were

designed to handle, often increasing

the number of cases dealt with

officially. Since community

prosecution can lead to similar

results it is questionable if such an

outcome is desired. Experiences with

community justice centres and

community policing, however, also

show that they can improve the

satisfaction of the victim and the

broader community which is an

important point, especially at a time

when community satisfaction with

government is low and sliding.

Police and prosecutors in the US have

been sceptical about decreasing

central power, exposing individual

officers and assistant district

attorneys to the influence of

community groups and the

requirement to engage in non-

traditional activities (Weisburg and

Hardyman, 1987) and it is predictable

that any such efforts will meet with

similar scepticism elsewhere. The

more proactive the prosecutor

becomes, the more he is engaged in

non-traditional activities, building

partnerships with other agencies,

developing preventive measures and
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seeking alternatives to formal

criminal justice procedures, the

more his role as a prosecutor and

his accountability to the public

becomes blurred. The few innovative

prosecutors in the US who have

embarked on community

prosecution have also found that

these efforts require some changes

in the structure of the office, the

reallocation of resources, the

employment of staff with different

skills, and the collection of data and

information that is not usually

collected by the prosecutor.

More important however is the

question of whether prosecutors

want to assume such a role. Some

may argue that it would be

presumptuous for them to take a

prominent role in crime prevention

and community problem-solving.

Other agencies, such as the police,

the courts, schools, and child welfare

are responsible for such efforts. While

it may be that such activities by the

prosecutor are seen as meddling in

other agencies' field the heads of

these agencies may find that the

prosecutor can be a powerful ally in

aiding them to fortify the social

institutions over which they have

primary jurisdiction (Goldstock,

1991).

At this point, it is not possible to state

whether or not these new approaches

to prosecution are worthwhile and

what impact they will have. These

efforts have the potential to change

118

the nature of work flowing through

the criminal justice system and the

demand for criminal justice services.

Effective cooperation may actually

increase the caseloads of other

criminal justice agencies, civil courts,

and other state and local government

agencies. The growing disenchant-

ment with the ability of the criminal

justice system to prevent crime and

solve related community problems,

however, point to an increasing need

for more proactive work. Democratic

societies require responsiveness and

visibility from all government

agencies, including the prosecutor's

office. In addition, the constant

changes our societies are

experiencing and the different

needs of communities require that

prosecutors, along with other

government agencies, have the

flexibility to adaptto local situations.

As long as the responses to local

needs occur within constitutional

parameters and are balanced to

assure equality in the decision-

making process few arguments can

be made against increased visibility

and community orientation in

prosecutorial activities.

Heike Gramckow

Research associate at CSR,

Incorporated, a private

profit-oriented research institute in

Washington, DC
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Crime institute profile

Willem Pompe Penology Institute, University

of Utrecht

Frank Bovenkerk and Constantijn Kelk

'How punitive is the Netherlands?' was the question posed at the conference of

penologists and criminologists held in October 1994 in part to celebrate the

sixtieth anniversary of the Willem Pompe Institute at the University of Utrecht.

For the conference delegates it was an open question. For the staff at the

Willem Pompe Institute, the increasingly punitive attitude prevalent in the

Netherlands and other Western countries is more or less an established fact,

and has become a focus of academic research whereby developments are

followed and critically scrutinized. The conference book bearing the name of

the conference theme is a fine exponent of the Pompe tradition. Has the rise in

the crime rate really been dramatic enough to justify mushrooming public

anxiety? Is the situation sufficiently alarming - particularly as regards the

assumed explosive growth of full-fledged organized crime - to legitimate more

severe sentences and increased cell capacity? The speakers at the conference,

reviewing sixty years of Pompe history, had no trouble pinpointing these

themes in the work of their predecessors and highlighting the independent and

critical spirit it was invariably inspired by.

The institute was named after a man who - more than anyone else in the

Netherlands - steered criminal law and its implementation towards

humanitarianism for which the entire Dutch criminal justice system became

world famous in the fifties and sixties. In 1934, the Criminology Institute was

founded by Willem Pompe, who had been a professor in criminal law, criminal

procedural law and criminology at the University of Utrecht since 1928. There

was not much of a tradition in this field in the Netherlands, and Pompe was

only too pleased to hire a number of young intellectuals willing to work for the

meagre sums provided by special unemployment arrangements set up in the
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years of the Depression. All this was done in collaboration with B.V.A. Ráling, a

university lecturer in penology and penitentiary law in Utrecht in 1933 who

later became a criminology and peace studies professor in Groningen. From

the very start Ger Kempe, later a criminology professor in Utrecht, and Ms Han

Hudig, who was to become a professor in juvenile law, took part in this project.

Pompe and Ráling were in charge.
At the end of 1934, the Institute was able to move into a few rooms at the

vacated prison on Wolvenplein in Utrecht. A simple little sign saying

'Criminology Institute' was put up on the door, and the research was under way.

The cooperation of the Central Bureau for Statistics enabled the institute to

start gathering criminal statistical data on the administrative district of Utrecht

for the years 1910-1932. Though the young people on the staff lacked even the

most rudimentary skills for processing this material, they quickly acquired the

necessary expertise. It is easy to imagine the demands this must have made on

their creativity and ability to improvize. The first publications soon appeared,

and included a comparative study on crime in Amsterdam and the district of

Utrecht, and a study on beggars and vagrants. As early as 1938, a series of

publications in book form originated entitled Criminological Studies, in which

various Ph.D. dissertations were also featured. Once it became an official

national institute in 1937, the Pompe Institute opened its doors to students.

Students were also appointed to do practical research work, which was quite a

modern idea at the time.

After World War Two, forensic psychiatrist Pieter Baan became the third link in

the working relation between the jurist Pompe and the criminologist Kempe.

This 'group practice' served as the basis for what Strasbourg professor Jean

Léauté once called 'the Utrecht School', the school in the fifties that put the

criminal in a central position and was primarily interested in how he was

addressed and treated in the administration of criminal justice. Of course this

school should be viewed in the criminal justice 'spirit of the time'. Prof. J.

Remmelink, the former Dutch Supreme Court Attorney General, emphasized

that in many senses, the 'functionalization' of the criminal law system was

instituted to such a high degree after World War Two that one could speak of a

'new movement'. This was in reference to 'the tendency to not view criminal law

as an isolated discipline, complete unto itself, with its own purpose, without

human or more specifically social factors having to be taken into consideration

in the course of its implementation, but as a function in the social system of

the state focused upon the aims the state wishes to effectuate'. This serves to

illustrate how criminal law, presumably affected by World War Two shocking

experiences which revealed what people in power are capable of doing to those

under their jurisdiction, became more down-to-earth and increasingly humane.

The Utrecht scholars had a mental image of the criminal as a human being just
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like themselves, who deserved to be treated with compassion, respect and trust

and whose individual rights were not to be ignored. They were not only

interested in how criminal law officials dealt with the justiciable, but also in

how they dealt with each other. In the integration of legal and social sciences,

they saw important prerequisites for a comprehensive and thus understanding

approach to the essence of the human being, heart and soul. The practice of

criminal law would, of course, have to be open to such influences. With

'integrative' activities of this kind, they themselves, practitioners as they were,

passed their own empirical test. In a criminological as well as a penological

sense, this approach unquestionably demonstrated a strong leaning toward

social psychology. To a growing extent, attention was also devoted to the

psychologically disturbed criminal. The Psychiatric Observation Clinic for the

Prison System, the present-day Pieter Baan Centre, was undoubtedly a product

of this approach, as was the Van der Hoeven Clinic for criminals sentenced to

TBS (a special hospital order of the Dutch criminal code).

It is only logical that in its methodology and in the composition of its staff, the

Criminology Institute should have constituted an academic reflection of all
this: new offshoots sprung from the phenomenologically and

existentialistically oriented practical and intellectual group practice shared by

Pompe, Kempe and Baan, and soon grew into mature branches on the tree of

criminal and penal sciences. One might bear in mind here the development of

juvenile criminal law by Han Hudig. Rijk Rijksen is viewed as the pioneer of the

science of penology in the Netherlands. He was one of the first to allow

prisoners to express what they thought and felt about the penitentiary system.

He collected their written opinions and published them in a book. An

unprecedented occurrence at the time in the Netherlands. For the Ministry of

Justice, apprehensive of subversive influences, this was reason enough to buy

up all the copies of this publication. The contents were deemed suitable for

authorized eyes only.

In retrospect, the exact importance of the Utrecht institute to the practice of

criminal justice is hard to assess, but there is a general consensus that it did

effectively contribute toward liberalizing the Dutch punitive climate,

particularly where prisons are concerned.

Pompe's departure in 1963 marked the end of the (first?) Utrecht School. The

paternalistic cum humane tone that characterized our (relatively mild)

criminal justice system at that time, would however turn out to be absolutely

the wrong tone for the severe conflictual situations that evolved at the time of

the democratization-oriented students' and workers' movements in the

political turbulence of the sixties and seventies. There was an outburst of

deep-felt criticism of the authoritarianism and inequalities in society. Since

these were also reflected in the patterns of criminal justice administration and
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decision-making, repercussions affecting the criminal law system and the ideas

behind it were now inevitable.

In Utrecht the Criminology Institute, its staff largely succeeded by a new

generation, feit the need to examine academically the latest developments in

society and their ramifications for the future of criminal law and criminology

and their relation to each other. It was during this period that the criminal law

chair, 'the Pompe chair', was vacated by Pompe's successor, and what better

replacement could there be than Antony Peters? As a recent Berkeley graduate

in the sociology of law, he came to Utrecht in 1970, emanating a zest and

fervour that soon appeared to be rooted in a critical, normative interpretation

of the law that stressed the rights of the independent citizen in his unequal

relation with the powers that be, as they reveal themselves in the punitive

process, at the criminal court, and in the prison situation, in short in the entire

administration of criminal justice.

The time seemed to be ripe for this kind of emphasis - inspired by the

Anglo-Saxon legai system - of the power-standardizing and power-regulating

aspects of criminal law, manifested primarily in the procedure of presenting

the two sides of a case before a judge and in the legai principles that can serve

to protect the individual in the criminal law system. This was the message in

Peters' inaugural lecture in 1972. Under the influence of these same trends in

society, criminology also came to be conducted more critically. It has

increasingly liberated itself from its conventional factors-aetiology function as

an auxiliary branch of the traditional science of criminal law and has moved

onto a more macro-sociological level. No wonder a topic like terrorism has

always had critical attention. In Utrecht the interchange between criminal law

and criminology has been most productive in the field of the sociology of law.

From the perspective of the sociology of law, the emphasis was thus put on the

specifically juridical contents, and on the sociological aspects of criminal law,

and its legality aspects were primarily addressed in the material and procedural

legal safeguarding of the individual's rights in confrontations with authorities,

official and otherwise. Despite the numerous differences, it was difficult to

deny the parallels with the old Utrecht School. Both schools stressed solidarity

with the position of the weaker party in criminal law and each in its own way

aspired towards a more just and humane administration of criminal justice.

The more value is attributed to the subjective perception of the individual, the

more of a tendency there is to be concerned with the powerlessness and

defencelessness of the individual, not only in every conceivable situation of

coercion within the criminal law system but also in related fields.

This tendency has largely shaped the academic research being conducted in

Utrecht. This was how an effort was made to support the forces working

towards a more just and egalitarian society. Various dissertations have been
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imbued with this spirit, those for instance by Miek de Langen on juvenile law

(1972), Martin Moerings on the social contacts of prisoners (1977), Constantijn

Kelk on the rights of prisoners and Niko Jorg on rights for members of the

armed forces (1979), Peter Baauw on the use of detention on remand (1978)

and Bert Swart, who came to Utrecht in 1980, on extradition (1978).

Kelk and Swart were both appointed professors in criminal law in 1980, as

Peters had left by then for a new chair in the sociology of law. The tradition of

collaboration between the criminal law sciences and the field of psychiatry was

carried on with the appointment of Frank Beyaert, who combined his

professorial chair with a position as director of the Pieter Baan Centre from

1975 until 1993. In 1988, after an interim period, Frank Bovenkerk, originally a

cultural anthropologist, was appointed criminology professor, thus reinforcing

the link with the modern social sciences. One might say the two criminal law

professors, working together with other members of the institute staff,

continued to elaborate upon the legal discourse, Swart mainly in the fields of

international criminal law, criminal procedural law and alien law, and Kelk in

the more classical criminal law and penitentiary law. Under Kelk's supervision,

J.A. Janse de Jonge wrote a dissertation on the concept of probation and

after-care services for offenders, and under Swart's supervision A. Klip wrote a

discourse on the role of the foreign witness at a Dutch trial. The criminology

sub-department is making every effort to scrutinize all the real and imagined

new trends in criminality. In their dissertation, which won them the first W.H.

Nagel Prize awarded by the Dutch Criminology Association, Brants and Brants

deliberated whether all the fuss being made about fraud was anything more

than a social construction. Studies were conducted on discrimination against

ethnic minorities, women and homosexuals by Bovenkerk, Van der Poel and

Moerings respectively, on the new forms of criminality the ethnic pluriformity

of Western societies has produced, and the rise of big-time, organized crime.

De Haan carried on the punitive theory tradition in his strongly abolitionist

Politics of Redress. The Utrecht criminologists are good at conducting

perpetrator and deviance studies on drug dealers, muggers, and male and

female prostitutes. In this sense, have they not proved themselves the true

heirs to the humanist school, with its benevolent attitude towards prison

inmates, established three or four decades earlier in the history of the Utrecht

institute? The differente lies in the approach: deviants are not primarily the

people the laws are applied to, they are experts in everyday criminal life. The

Utrecht continuity has also been evident in the willingness to think about

actual solutions to problems of criminality, thought not necessarily within the

field of criminal law. In recent years, various members of the institute staff have

worked with other universities such as Cardiff, the result of which has been a

number of joint publications.
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All things considered, throughout its long existence - it is the oldest institute of

the Law Department in Utrecht - the Willem Pompe Institute has always

practised an independent and authentic approach and has always had a

significance of its own in the fields of criminal law, criminology and penology.
Neither the mushrooming of the Research and Documentation Centre of the

Ministry of Justice nor the establishment of other research institutes have done

anything to diminish its importance.
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Barker, A.

The upturned stone: political scandals and

their investigation processes in twenty

democracies

Crime, Law and Social Change, vol. 21,

no. 4, 1994, pp. 337-373

This article discusses the very

considerable research problems facing any

attempt at the logical definition,

systematic classification and coding of the

many varieties of political scandal.

Examples of these difficulties are drawn

from a new classification scheme devised

by the author. This scheme is used to

analyze a major new source: Political

Scandals and Causes Celebres Since 1945:

An International Reference Compendium

(Longmans, 1990). From it 146 narrative

case histories from twenty democratic

systems have been taken for analysis.

More detailed notes on problems of

processing scandal cases into such simple

statistical form follow on. The cases

themselves are listed in very brief coded

form in the Appendix, and four tables set

up the analytical scheme and its statistical

product. The article concludes with a

number of suggestions for future research,

if academic analysis of this

always-interesting, hut horribly slippery,

aspect of politics, government and social

mores is to be pursued.

Brants, C.

Justice done and seen to be done? The

institutionalized relationship between the

press and the criminal justice system in

The Netherlands

International Criminal justice Review,

vol. 3, 1993, pp. 60-76

This article addresses the problem of the

criminal justice system in relation to press

and publicity in The Netherlands,

concentrating on the clash of rights that

may occur when trials are public,

journalists claim freedom of information

and defendants claim a right to privacy,

and international law also requires that

criminal trials be fair and take place before

an impartial and unprejudiced tribunal.

The situation in The Netherlands contrasts

strongly with that of Great Britain and the

United States in that the historica)

development of both the media and the
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criminal justice system in the Netherlands

has led to an emphasis on the right to

privacy for the defendant and a right not

to be subjected to 'trial by media instead

of emphasizing freedom of expression or

impartiality of the tribunal. The article

explores the irnplications of this

development, paying special attention to

the European Convention for the

Protection of Human Rights and

Fundamental Freedoms, which guarantees

all of the above rights but offers few clues

as to how to reconcile them.

Edwards, S.S.M., J. Soetenhorst-de

Savornin Lohman

The impact of 'Moral Panic' on

professional behaviour in cases of child

sexual abuse: an international perspective

Journal of Child Sexual Abuse, vol. 3, no. 1,

1994, pp. 103-126

This commentary examines the narrative

of two child abuse epidemics, one in

Cleveland, England (in 1987), and the

other in Vlaardingen, The Netherlands

(Bolderkar, in 1988). The impact these

incidents have had upon professionals is

examined. The political reaction, and the

media presentation adopted, provide

another source of comparison. The media

reports show a striking similarity in the

condemnation of intervention from the

Judiciary and helping professions, and the

concentration of the public debate on the

method of diagnosis.

Feltes, T.

New philosophies in policing

Police Studies, vol. 17, no. 2, 1994,

pp. 29-48

The function of police officers has become

more complex and expansive over the

course of time. Practitioners, scholars and

the general public have recognized that
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policing is a highly professional and

difficult business. Equally, it is obvious

that the police have more tasks than crime

fighting. Functions like peacekeeping,

order maintenance, or service provision

represent a large part of the police work.

In this article attention is paid to these

functions of the police, to changes in the

policing philosophy, and to the current

state of policing in the world.

France,E.R.

The influence of European community law

on the criminal law of the member states

European Journal of Crime, Criminal Law

and Criminal justice, vol. 2, no. 4, 1994,

pp. 324-358

The effects of community law on domestic

criminal laws can be divided in two

opposing categories. Firstly, community

law tends to decriminalize some elements

of national criminal law, that is it limits

domestic criminal provisions by

invalidating incompatible internal

provisions. Secondly, community law

reinforces the criminal systems, since it

extends national criminal laws by

generating new criminal offenses and

penalties. Although these processes are

not always visible, they nevertheless

contribute to the subordination of

national criminal law and place it within

the broader legal framework of the

community. This situation needs to be

recognised and the competence of the

community in the area of criminal law

reconsidered. The precise aim of this study

is to investigate these influences and to

examine if, consequently, there are

sufficient grounds to speak of a

community competence in the area of

criminal law (offenses gainst national

interests and offenses against community

finances).
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Fujimoto, T., W.-K. Park

Is Japan exceptional? Reconsidering

Japanese crime rates

Socialjustice, vol. 21, no. 2, 1994,

pp. 110-135

This article reexamines the uniqueness of

Japanese crime, assumed for so long to

have been marked by relatively low rates,

and presents alternative interpretations. In

doing so it focuses on similarities rather

than differences between Japan and other

advanced countries. Data collected for the

1950-1988 period for homicide, sex

offenses (including rape), and minor thefts

in Japan and 15 selected countries indicate

(1) that Japan's crime patterns resemble

those of many other advance industrial

countries (a low proportion of violent

crime and a predominance of property

crime); (2) that Japan's crime rates have

not always been lower than those in other

advanced industrial countries; and (3) that

Japan falls near the median among

advanced industrial nations in terms of

public safety. In short, comparative

analyses that explain Japan's current low

rate of crime with regard to its cultural

uniqueness ignore structural causation,

which emphasizes social, political,

economic, and legai factors.

Hartnoll, R.

Research on illicit drugs in Western

Europe: an overview

European Addiction Research, vol. 2,

no. 1/2, 1995, pp. 3-11

This paper gives an overview of the range

of different approaches that can be found

in Europe, of the major trends and

developments in research methods that

are taking place, of the different national

and international structures within which

research is carried out, and of some of the

problems that face researchers. The
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emphasis is on research on illicit drugs, on

the countries of western Europe, and on

the fields of social science, epidemiology

and services research.

Holyst, B.

Drugs and crime in Poland

EuroCriminology, vol. 7, 1994,

pp. 141-167

Drug addiction emerged in Poland at the

end of the 1960s. Until then it was

incidental and pertained above all to

artistic circles and select groups of the

intelligentsia. New socio-cultural

phenomena which were the outcome of

the hippy ideology, formed the basis of

spreading drug addiction among young

people. The intention of this study is to

demonstrate the relation between drug

addiction and crime against a more

extensive psychological and

criminological background. This article

offers an introduction to more profound

investigations of various aspects of drug

addiction.

Kaiser, G.

International experiences with different

strategies of drug policy

EuroCriminology, vol. 7, 1994,

pp. 3-29

As is well-known drug related crime

(production, trafficking, consumption and

associated crime) is subject to a

world-wide continuous increase, although

it is generally dealt with as a matter of high

priority. The unstandardized and even

contradictory models of prevention reflect

the critical situation of drugpolicy.

Controversial is not only the basic way of

intervention (repressive approach or

liberalization, supply and

demand-oriented approach). Single States

often change their concepts very quickly
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and wager on stilt new strategies (for

instance substitutive medical treatment or

seizure of profits stemming from criminal

acts). The focus of current drug policy lies

between ambiguity and abstinence.

Kube, E.

Collective violence among young people: a

serious challenge to government and

society

EuroCriminology, vol. 7, 1994,

pp. 39-51

This article discusses various forms of

youth violence in East Germany, West

Germany and after the unification. In 1991

the proportion of violent crime in

comparison to crime statistics as a whole

amounted to 2.7 % in the original German

states including all of Berlin. This appears

to be very little, but the number of violent

offenses increased in 1991 and the

indications are that it will continue to rise

in 1992. In order to prevent further

destabilization of the objective security

situation and the population's sense of

security, special attention must be paid to

the youth gangs and cliques springing up

in East and West Germany, and especially

in the large cities. Primary priority must be

given to crime frequently committed in

gangs and aimed at foreigners.

Kunz, K.-L.

Non-custodial sanctions in Europe: an

overview

Acta Criminologica, vol. 7, no. 1, 1994,

pp. 33-39

This paper discusses forms of alternatives

to custodial sanctions in Europe. First

some general remarks will be made on the

scope of non-custodial sanctions in the

sanction system and the expectations

attached to them. The alternatives to

custodial sentencing discussed are:
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(day)fines, compensation of victims,

community service, deprivation of rights

(for instance suspension of drivers'

licence), and therapeutical treatment.

Attention is also paid to the recidivism

rates, the reduction of prison populations,

and the costs.

Lap, M., E. Drucker

Recent changes in the Dutch cannabis

trade: the case for regulated domestic

production

International Journal of Drug Policy, vol. 5,

no. 4, 1994, pp. 249-253

Lap and Drucker discuss the

consequences of the Dutch undercover

operation involving imported cannabis.

After nearly 20 years of government

regulation of domestic cannabis markets

in The Netherlands, a period in which

cannabis use was successfully integrated

into Dutch society and the number of

users stabilised, organised crime and

large-scale exports are beginning to

dominate the trade. The eitent to which

this has happened came to light earlier

this year when Dutch Minister of Justice,

Ernst Hirsch-Ballin, was forced to resign

following a huge undercover operation

involving 25 000 kilograms of imported

cannabis. But what appeared initially to be

a massive blunder of narcotics

enforcement was, in reality, a commentary

upon the scale and significance of the

illicit drug economy that has grown

around cannabis in The Netherlands over

the last few years. The details of this

development reveal important limitations

to Dutch cannabis policy reforms and

suggest that the next step in the process of

normalising cannabis consumption in The

Netherlands should be the legai

production of the drug.
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Lester, D.

Domestic social integration, suicide and

homicide in Poland, France and Yugoslavia

EuroCriminology, vol. 7, 1994,

pp. 73-75

A time-series study of measures of

domestic social integration and suicide

and homicide rates in Poland, France and

Yugoslavia for 1955 to 1985 found some

support for an association between suicide

and domestic social integration in all three

nations, but little support for an

association between homicide and

domestic social integration. Henry and

Short (1954) suggested that suicide and

homicide might respond in opposite ways

to societal characteristics. Conditions

which increase the rate of suicide should

decrease the rate of homicide and vice

versa. Thus, the present study explored the

relationship between domestic social

integration and homicide as well as

suicide. In order to put the results in

Poland in a cross-national perspective

results from similar analyses in France (a

capitalist nation) and Yugoslavia (an

Eastern block nation) for the same period

were also examined.

Ludemann, C.

Land without plea bargaining? How the

Germans do it: results of an empirical

study

EuroCriminology, vol. 7, 1994,

pp. 119-140

This paper deals with the empirical

application of rational choice theory to

plea bargaining in criminal procedures in

the Federal Republic of Germany. Legal

actors within the criminal justice system

have two options once a criminal

procedure is initiated: cooperation in the

sense of plea bargaining or performing a

full scale trial, that means non
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cooperation. Rational choice theory is

used to explain these individual decisions

for cooperation or non-cooperation. Each

behaviour alternative entails different

outcomes for each of the parties in the

lense of costs and benefits.

Manderson, D.

An archaeology of drug laws

International Journal of Drug Policy, vol. 5,

no. 4, 1994, pp. 235-245

Manderson draws attention to the way in

which the style of drug laws has changed

over time, as has their focus and the

reason for their enactment. In doing so, he

departs from a traditional historical

approach and asserts that it is through an

analysis of the sound, character and

semantics of the language used in drug

laws that both its similarities across a

variety of jurisdictions and its changes

over time can be perceived

McKenzie, I.K.

Regulating custodial interviews: a

comparative study

International Journal of the Sociology

of Law, vol. 22, no. 3, 1994,

pp. 239-259

In this paper the author argues that

despite an apparent separation of the

criminal justice system of the United

Kingdom and the United States into what

may be defined, in the main, as a

'crime-control' and a 'due process' model,

there has been a major shift in the United

Kingdom such that in one area at least, the

interrogation of suspects, the English law

is firmly'due process' in its orientation. By

contrast, however, the United States,

despite adherence to the due process

model in many areas of criminal justice

activity, take a more 'crime control' view of

interrogation activity. The author argues
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that such a situation is potentially

problematic in the sense that, as English

case law has demonstrated, false

confessions, further complicate an already

complex system. Furthermore, it is

proposed that failure to provide adequate

safeguards for suspects under

interrogation, is an abrogation of the

intentions expressed in a number of

United States Supreme Court decisions,

which emphasize the role of the courts in

seeking to protect civil rights.

Pitfield, D.G.

Sentencing - where to now? A comparative

survey of overseas systems

Acta Criminologica, vol. 7, no. 1, 1994,

pp. 52-60

This article is concerned with the

restoration of a just deserts philosophy

which attempts to restrict the use of

imprisonment. The article searches the

sentencing policies within two separate

jurisdictions, the United Kingdom and the

United States of America. The objective is

to highlight how these two countries have

developed their sentencing policies

historically, to trace their movements

through changes in ideological thinking.on

sentencing theory, and to use the

knowledge gained to probe present

sentencing strategies in terms of the

theine identified above.

Popescu-Birlan, L.

Privatisation and corruption in Romania

Crime, Law and Social Change, vol. 21,

no. 4, 1994, pp. 375-379

The regime change in Eastern and Central

Europe and the resulting shift toward

market economies and new political

institutions have raised complex questions

regarding the relationships between the

public and private sectors of the economy
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and society. Romania's transition has been

particularly difficult in both political and

economic terms. That nation confronts the

challenge of creating new conceptions of

ownership and citizenship, and new

standards of conduct, in a setting in which

the government charged with these tasks

has legitimacy problems of its own. In this

Research Note drawing upon Romanian

press accounts, Popescu-Birlan reviews

the early stages of this process. She

focuses in particular upon the difficulties

involved in privatisation, and upon the

implications of the process for problems

of corruption.

Reuband, K.-H.

Drug use and drug policy in Western

Europe: epidemiological findings in a

comparative perspective

European Addiction Research, no. 1/2,

1995, pp. 32-41

On the basis of survey data and estimates,

various Western European countries are

compared with regard to the prevalence of

cannabis use and the use of hard drugs.

The data do not indicate a link with the

type of drug policy. Liberal countries do

not have higher or lower races than

countries with a more repressive policy.

Informal social norms seem to be of

greater relevance than formal legal norms

and availability of drugs.

Shelley, L.

The sources of Soviet policing

Police Studies, vol. 17, no. 2, 1994,

pp. 49-65

The history of the Soviet Union has

demonstrated that an authoritarian state

can be perpetuated without the use of

great force if the individual has already

been denied autonomy. In contrast to the

police forces of other authoritarian
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regimes, the Soviet militia became less

brutal over time in its behaviour towards

the Soviet people. As the terror of the

Stalin years receded, citizens became

complicit in their control, thereby

sustaining police power and making

duplicity the heart of the state-citizen

relationship. Despite the unprecedented

array of police power amassed by the

Soviet state, police controls eventually

proved powerless before nationalism,

failing to prevent the dissolution of the last

remaining empire of the twentieth century.

Van Lindt, H.

Drug research in the member states of the

European Union and cross-border

networks of researchers: instruments of an

anti-drug strategy?

European Addiction Research, vol. 2,

no. 1/2, 1995, pp. 12-19

The establishment of cross-border

networks of researchers, which in an initial

stage mainly exchange national based

results, seems to be an important

mechanism for coordination between

researchers of various countries. Currently,

within the European Commission funds

are mainly allocated to drug indicator

studies and biomedical research on illicit

drugs. It is necessary to provide such

funding for a wider scope of research

projects. The draft Communication from

the Commission to the Council and the

European Parliament on a European

Union Action Plan to combat Drugs

(1995-1999) contains proposals to enlarge

the scope of research in the field of illicit

drugs.

Vigh,1.

Crime and its prevention in Hungary

EuroCriminology, vol. 7, 1994,

pp. 77-95
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This study demonstrates the volume, the

structure and the dynamics of crime in

Hungary. The rate numbers of criminality

have never shown such a wave of crime

before. In order to explain the existence

and increasing number of crime, two

theoretical views need to be mentioned,

the neopositivist trend and the

modernizing theory. Crime prevention can

be defined as an activity for the prevention

of crime, practised by State, governing and

coordination, in which both the social

organizations and individual citizens take

part. The organization for social crime

prevention has not yet been formed in

Hungary. It might well be that the

increasing number of crime force the

leaders of 'great politics' into accepting

some kind of crime prevention law. Finally

this study will describe the organ for the

practical crime prevention and also their

achievements.
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