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INTRODUCTION

Austria is a confederation consisting of nine federal states (Bundeskinder); one of these
federal states is the town Vienna. The federal states — except Vienna — are divided into
districts under the direction of a district authority (Bezirkshauptmannschaft) as well as into
autonomous communes and municipalities (Gemeinden, Stadtgemeinden) under an elected
mayor. Usually a district is larger than a commune or municipality. Only some large
municipalities are at the same time also a district; they are called "town with its own charter"
(Stadt mit eigenem Statut). A "town with its own charter" does not perform only its communal
administrative duties but also those of the district.
District authorities and mayors (especially those of towns with their own charter, and
within a limited field also those of other communes or municipalities) are, besides their
other competences, also law enforcement agencies. Within this function they have
autonomous competence as well as duties on behalf of the public prosecution service and/
or of the criminal courts.
Criminal courts are either District Courts (Bezirksgericht), Regional Courts (Gerichtshof
erster Instanz = Landesgericht)' or Jury Courts installed at the Regional Courts
(Geschworenengericht). For the purposes of second instance decisions there are four Courts
of Appeal (Gerichtshof zweiter Instanz = Oberlandesgericht)2 and one Supreme Court
(Oberster Gerichtshof).3

Special tasks within the fight against criminality also are due to the finance authorities
(Finanzbehorden). In this respect they have — similar to the law enforcement agencies —

autonomous competence as well as duties on behalf of the public prosecution service or of
the criminal courts.
1. THE LAW ENFORCEMENT AGENCIES AND FINANCE AUTHORITIES

a) The law enforcement agencies
aa) Systematic description of the structure

The law enforcement agencies consist of security offices (Sicherheitsbehorden) and executive
bodies (Sicherheitswachkorper). Actions of the executive bodies are in any case legally
attributed to the security offices, which are therefore legally responsible. 4
(1) Security offices

The structure of the security offices is strictly hierarchical: 5
• The top official within the security administration is the Federal Minister of the Interior.
His office, the Federal Ministry of the Interior, is divided into four sections. Section II,
which is the most relevant section for crime prevention and criminal investigation, is
called the Directorate General for Public Security (Generaldirektion fur die Offentliche
Sicherheit). It is led by the Director-General for Public Security (Generaldirektor fiir
die Offentliche Sicherheit) and is split into six groups. One of these groups is Gruppe II/
D Kriminalpolizei — INTERPOL, where there are a number of units to fight crime —
especially organised crime.
• The top security office within each federal state is called Security Directorate
(Sicherheitsdirektion), which is subordinated to the Minister of the Interior and led by
a Director for Security (Sicherheitsdirektor).
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•
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At the level below, in some of the bigger towns (not in all towns with an own charter)
there are Federal Police Directorates (Bundespolizeidirektionen) led by a Director of
Police (Polizeidirektor). In the special case of Vienna, which is town and federal state at
the same time, the Federal Police Directorate also is Security Directorate; the president
of the Federal Police Directorate in Vienna is at the same time Director for Security (he
is called Polizeipnisident). 6 Outside of those towns where there is a Federal Police
Directorate, the same competence is with the District Authorities
(Bezirkshauptmannschaft), which means the mayors in respect of the towns with its
own charter (thirgerrneister der State mit eigenem Stabil).
Moreover in some special cases also the mayors of communes and municipalities that
are not towns with an own charter can act as a security office.'

(2) Executive bodies
(a) In Austria there are three executive bodies under the authority of the Federal Minister
of the Interior: The Federal Gendarmerie (Bundesgendarmerie), the Federal Security
Guards (Bundessicherheitswache) and the Criminal Investigation Unit (Institut der
Kriminalbeamten). 8 They all are so-called "guard units" (Wachkorper).
Outside the towns where a Federal Police Directorate is established the executive duties
of the law enforcement agencies are usually performed by the Federal Gendarmerie
(Bundesgendarmerie).9 The Gendarmerie was originally part of the army. However, in
1876 it was separated from the army and received a civil statute, but remained an armed
and uniformed guard unit. m It has its own hierarchical inner structure, which is organised
in parallel to the structure of the security offices, although the Gendarmerie units —
except at federal level — are organisationally separated from the security offices. At the
top the Central Gendarmerie Headquarters (Gendarmeriezentralkommando) are
integrated within the Federal Ministry of the Interior." At the highest level of each
federal state — except Vienna — there is a Regional Gendarmerie Headquarters
(Landesgendarmeriekommando), which carries out the executive duties on behalf of
the Security Directorate. Subordinated to the Regional Gendarmerie Headquarters are
the District Gendarmerie Headquarters (Bezirksgendarmeriekommando), which perform
the executive duties on behalf of the District Authorities and mayors of towns with their
own charter, except in towns where there is a Federal Police Directorate. At the local
level there are Local Gendarmerie Units (Gendanneriepostenkommando). Nowadays
Austria has besides the 8 Regional Gendarmerie Headquarters (one for each federal
state except Vienna) about 100 District Gendarmerie Headquarters and about 1,000
Local Gendarmerie Units.
In towns where there is a Federal Police Directorate, the Federal Security Guards and
the Criminal Investigation Unit usually perform the executive duties instead of the
Gendarmerie. The Federal Security Guards (Bundessicherheitswache) is an armed and
uniformed guard unit with a civil statute. It is divided into separate guard corps
(Bundessicherheitswache-korps). Each guard corps is attached to a Federal Police
Directorate: 2 It usually performs all executive duties of the Federal Police Directorates
except criminal investigations.° Therefore in towns where a Federal Police Directorate
is established the Gendarmerie in general has no executive competence.
The Criminal Investigation Unit (Institut der Kriminalbeamten) is an armed (but not
uniformed) guard unit with a civil statute. It is — similar to the Federal Security Guards
— divided into guard corps (Korps der Kriminalbeamten), which are attached to the
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Federal Police Directorates.' 4 The guard-corps of the Criminal Investigation Unit in
particular carry out those executive duties to which the Federal Police Directorates are
obliged to do on behalf of the public prosecution service or the criminal courts (criminal
investigations). 15
(b) In some communes or municipalities there are, besides the Gendarmerie, communal
police units (Gemeindewachen).' 6 These are placed under the authority of the commune
and carry out most of its executive duties. If such a communal police unit has the
structure of a guard unit, which primary means it consists of more than only a few
officers, it partly takes over executive duties from the Gendarmerie on behalf of security
offices." In these (rare) cases the communal police units largely have the same
competence as the Gendarmerie normally do.
bb) Tasks
The law enforcement agencies have two main tasks. Both of them serve to combat crime,
but they are strictly differentiated. 18 The first works in the field of general security police,' 9
and its tasks include crime prevention, 20 which means to combating potential future crimes.
The second works in the field of criminal investigation, within which the law enforcement
agencies try to solve crimes that have already been perpetrated.
(1) Crime prevention
The competence of the law enforcement agencies to crime prevention is ruled within the
Sicherheitspolizeigesetz ((SPG) Security Police Act). According to this regulation law
enforcement agencies have the duty to ward off the future perpetration of a crime described
in the Penal Code or in certain supplementary laws or even to ward off the preparation of
such a crime, if there is an immediate temporal connection between that and the perpetration
of the crime. 2 ' Furthermore, the law enforcement agencies are obliged to ward off dangers
resulting from a connection of three or more people with the object of continuously carrying
out crimes."
(2) Criminal investigation
The competence of the law enforcement agencies in relation to criminal investigations on
behalf of the public prosecution service or the criminal courts is ruled mainly within the
Strafprozessordnung ((StP0) Code of Criminal Procedure)." According to the Austrian
criminal procedure, the preliminary proceedings (Vorverfahren, Ermittlungsverfahren) are
divided into two stages: the provisional inquiries (Vorerhebungen) are led by the public
prosecutor. The second stage — which is not in all cases obligatory — are judicial investigations
(Voruntersuchung) under the responsibility of an investigating judge.
In order to protect his objectivity the public prosecutor is not allowed to investigate
personally.24 Therefore in most cases he instructs the law enforcement agencies to perform
certain criminal investigations. In addition, the investigating judge can in special cases request
the law enforcement agencies to carry out certain steps in a criminal investigation.
According to the conception of the Code of Criminal Procedure the law enforcement
agencies are in general not allowed to do other investigations than they have been asked to
do by the public prosecutor or the investigating judge. The only exception foreseen in the
Code of Criminal Procedure concerns the situation when danger is ahead. In this situation
the law enforcement agencies are authorised to perform those urgent investigations that
cannot be postponed."
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As with the Code of Criminal Procedure the outlined concept for preliminary proceedings
dates from 1873 and reflects the situation in the middle of the nineteenth century. At that
time, as a result of experiences with absolutism, there was a deep mistrust of all state bodies
which were subject to instructions by the political leaders, particularly of the law enforcement
agencies; only judges were trusted, which is the main reason why the investigating judge
had to hold a dominant position in preliminary proceedings and the judicial investigation
should be the regular form of preliminary proceedings. 26
However, the concept of the Code of Criminal Procedure regarding preliminary
proceedings, particularly the dominant position of judicial investigations conducted by the
investigating judge, never really caught on in practice. Today the main part of the investigation
activities lies with the executive bodies of the law enforcement agencies, and they investigate
independently. In this respect they rely on an increasingly broader interpretation of § 24
StP0,27 but act to a large extent without a precise legal basis." That is why in the near future
the Code of Criminal Procedure will be reformed extensively, particularly the provisions on
preliminary proceedings and consequently criminal investigations.'

b) The finance authorities
In Austria offences (Straftaten) are not only punished by criminal courts; in lighter cases
the administrative authorities do this job. Only an offence which is punished by criminal
courts is called a "crime" ("criminal offence"; gerichtlich strafbare Handlung). Furthermore,
the term "organised crime" is restricted to such offences which are punished by criminal
courts." Offences which are punished by administrative authorities are called "administrative
offences" (Verwaltungsstraftaten; Verwaltungsdbertretungen), e.g. cases of illegal prostitution
or minor cases of smuggling persons.
Particularly fiscal offences (Finanzvergehen) involving less than a certain amount of
damages are mere administrative offences. 31 Even offences displaying elements of fraud are
only punished by the (administrative) finance authorities, 32 Although such cases do not
constitute fiscal crimes (and therefore are not organised crimes either) but are only fiscal
administrative offences, this is still an area relevant to the fight against organised crime, if
only because punishment by the (administrative) finance authorities hits the sources of
income of criminal organisations.
However, in cases involving above a certain amount of damages, fiscal offences will be
tried by the criminal courts. Such cases concern real fiscal crimes, and sometimes organised
crimes. In these cases the finance authorities are involved in the criminal proceedings, as —
especially in the preliminary investigations — they may participate on behalf of the public
prosecutor or of the criminal court.
aa) Systematic description of the structure
The top finance authority is the Federal Ministry of Finance. It is divided into several sections,
including a section for integration and customs (section III) and a section for taxes (section
IV). Subordinated to the Ministry of Finance are the Regional Directorates of Finance
(Finanzlandesdirektion) at the top of each federal state. The duties on the local level are
performed by Finance Offices (Finanzamt)" and Customs Offices, that are differentiated in
Main Customs Offices (Hauptzollamt) and other Customs Offices (Zollamt)."
Besides the finance authorities there is a special executive body placed under the authority
of the Federal Ministry of Finance, the Customs Guards (Zollwache). It is (similar to the
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Gendarmerie and the Federal Security Guards) a uniformed and armed guard unit," which
is divided into stationary and mobile guards groups or guards divisions.
In so far as fiscal offences are punished by the finance authorities (fiscal administrative
offences)," they fall under the jurisdiction of the Finance Offices (Finanzamt) and the Main
Customs Offices (Hauptzollamt); 37 the Regional Directorates of Finance
(Finanzlandesdirektionen) decide on the legal remedies. In this context the Finance Offices,
Main Customs Offices and Regional Directorates of Finance act as penal authorities for
financial matters (Finanzstrafbehorde).
Whenever fiscal offences fall under the courts' jurisdiction due to their severity, which
means they are fiscal crimes, the finance authorities may participate in the preliminary
investigations on behalf of the public prosecution service or the criminal courts." In this
regard, the public prosecutor and the criminal courts can involve nearly all finance authorities
as well as the Customs Guards."
bb) Tasks
(1) Administrative offences

With regard to fiscal administrative offences the proceedings as a whole lie within the
competence of the finance authorities. The procedure is inquisitorial. The conduct of the
preliminary investigations — the provisional inquiries (Vorerhebungen) as well as the main
investigations (Untersuchungsvetfahren) 4° — is always the responsibility of an official who
is bound by instructions. The Finanzstrafbehorde in the first instance usually carries out the
investigations and hearings of evidence, including the coercive measures: 4 ' however, it may
also ask other finance authorities to do this. 42
Against the exercise of direct administrative power and compulsion (Akt unmittelbarer
verwaltungsbehordlicher Befehls- und Zwangsgewalt) by the finance penal authority, e.g. if
a house search goes beyond the terms of the search warrant," an appeal may be lodged on
which the Regional Directorate of Finance decides without being subject to instructions."
This is in deviation from the rule applicable in other cases," according to which acts of
direct administrative power and compulsion should generally be disputed at the Independent
Administrative Tribunals (UVS). 46
The preliminary investigations are followed by a final oral hearing. If the accused so
requests, this hearing will be conducted by a chamber instead of just one official. Unlike the
official, the chamber is not bound by instructions. In this way the accused can ensure that a
body which is not subject to instructions will decide on his/her case.
(2) Criminal offences

In the case of fiscal crimes (fiscal offences which are punished by court) special aspects
apply in comparison with preliminary proceedings for other crimes. Above all, instead of
calling in the help of the law enforcement agencies, the public prosecutor and the criminal
courts47 can employ the services of the finance authorities and the Customs Guards." The
public prosecutor and the criminal courts may only fall back on the general law enforcement
agencies if the finance authorities and the Customs Guards cannot be reached in time or if
the fiscal crime to be solved also constitutes a crime other than a fiscal one. 49
In the criminal procedure the Finanzstrafbehorde has, by operation of law, the position
of a private party 5° and can therefore bring the charge instead of the public prosecutor, if the
public prosecutor unduly rejects or gives up the prosecution 51 .
If during the investigations acts of direct administrative power and compulsion are
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performed, an appeal may be lodged by those who believe that these acts have violated their
rights." Unlike in other criminal procedures, the Independent Administrative Tribunal (UVS)"
will not decide on such matters but rather — as in financial criminal proceedings at
administrative level" — the Regional Directorate of Finance (Finanzlandesdirektion);" this
even applies to any acts of direct administrative power and compulsion that by way of
exception are performed by the (general) law enforcement agencies.

2. THE PUBLIC PROSECUTION SERVICE AND THE INVESTIGATING JUDGE

a) The public prosecution service
aa) Systematic description of the structure
The public prosecution service (staatsanwaltschaftliche Behorden) is not part of the criminal

courts but a separate federal authority, established in the nineteenth century." It is placed
under the authority of the Federal Minister of Justice and has a hierarchical structure: the
public prosecution service consists of offices which are installed at each criminal court"
except at the District Courts. At the Regional Courts there are Public Prosecutor's Offices
(Staatsanwaltschaften), at the Courts of Appeal there are Senior Public Prosecutor's Offices
(Oberstaatsanwaltschaften) and at the Supreme Court them is the Attorney-General's Office
(Generalprokuratur). The Public Prosecutor's Offices are subordinate to the Senior Public
Prosecutor's Offices, the Senior Public Prosecutor's Offices are directly responsible to the
Federal Minister of Justice. The Attorney-General's Office is also answerable to the Federal
Minister of Justice, but cannot give instructions to the Public Prosecutor's Offices or Senior
Public Prosecutor's Offices". There is now a general discussion on whether the duty of the
Public Prosecutors and Senior Public Prosecutors to comply with instructions of the Federal
Minister of Justice (as a political leader) should be maintained or abolished.
The public prosecution service performs its tasks using public prosecutors." All public
prosecutors are legal experts and moreover have had the same training as judges. The business
(tasks) of an office is distributed among departments. These departments are staffed with
one or more public prosecutors. 6°
bb) Tasks

As leader of the provisional inquiries" the public prosecutor decides what investigations
are necessary. However, as already mentioned above, the public prosecutor is not allowed to
investigate personally." In accordance with the instructions of the public prosecutor the
investigations are therefore carried out by the investigating judge, a District Court, the law
enforcement agencies (security offices, Gendarmerie, Criminal Investigation Unit), the
finance authorities or the Customs Guards.' The public prosecutor requests concrete criminal
investigations, which he has to describe in detail. 64 The authority to which the request is
made is only entitled to examine the legality of the requested investigations; the expediency
can only be assessed by the public prosecutor. 65 The investigating judge, the District Courts,
the law enforcement agencies and the finance authorities may in principle not do more than
that which they are specifically asked to do; only if there is an immediate danger can they
carry out urgent investigations. 66
According to the conception of the Code of Criminal Procedure (StP0) the preliminary
proceedings should regularly consist of brief provisional inquiries (Vorerhebungen) and
subsequent longer judicial investigations (Voruntersuchung)r but it is still up to the public
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prosecutor to request judicial investigations. Judicial investigations are only compulsory in
special cases." Even so, in such cases, judicial investigations may only be opened if the
public prosecutor requests it.
Within the judicial investigations the public prosecutor is only entitled to submit a
request to the investigating judge, 69 which the latter may also dismiss if he considers it to be
inexpedient. The public prosecutor may lodge an appeal with the Counsel Chamber
(Ratskammer) against the dismissal of a request. 7°
After the preliminary proceedings the public prosecutor decides whether he will bring
charges. Only if he brings charges may a main trial or hearing (Hauptverhandlung) take
place. The public prosecutor takes part in the main trial.
The public prosecutor is obliged to remain objective; he has to ensure that both
incriminating and exonerating evidence is collected. 71 His objective should be to establish
the material truth. If the public prosecutor considers a conviction to be unjustifiable, he
should withdraw from the prosecution. Furthermore he has an obligation to dispute incorrect
judicial decisions even when this means favouring the accused."
As regards minor offences (petty crime), the public prosecutor has been obliged, since
1 January 2000, to examine whether a measure of "diversion" (out of court solution) instead
of a conviction can be considered."

b) The investigating judge
All Regional Courts have investigating judges. The investigating judge works in the
framework of preliminary proceedings. 74 He may not also act as judge in the same case
during the final oral hearing (main trial). During the provisional inquiries led by the public
prosecutor he only carries out those investigations which the public prosecutor requests.
With the launching of the judicial investigations (requested by the public prosecutor),
the investigating judge takes charge of the procedure as dominus litis. The judicial
investigations should complement the taking of evidence, the clarification of facts and the
preparation of the fmal oral hearing (main trial)." The investigating judge should carry out
all investigations that serve to establish the truth. The public prosecutor and the accused can
request concrete investigations. 76
According to the conception of the Code of Criminal Procedure (StP0) the investigating
judge should carry out most investigations personally; however, the law gives him or her the
possibility of having investigations carried out by District Courts or the law enforcement
agencies (and — as far as fiscal crimes are concerned — by the fiscal authorities or the Customs
Guards). Many coercive procedural measures can be ordered by the investigating judge
himself; some, however, may only be ordered by the Counsel Chamber (Ratskammer), which
consists of three judges. 77
Since 1 January 2000, in case of minor offences (petty crime) the investigating judge —
as the public prosecutor before him — must also examine whether a measure of diversion
(out of court solution) instead of a conviction can be considered. 78
If the investigating judge concludes that a prosecution is inadmissible, he will stop the
procedure. If not, he will close the judicial investigations upon completion of all
investigations. It will then be up to the public prosecutor to decide whether or not to bring

charges. 79
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3. ORGANISED CRIME
a) Definitions

There is no (official) definition of organised crime in Austria."
The Security Police Act (Sicherheitspolizeigesetz (SPG)) only contains a definition
which covers both "gang" and organised crimes' according to which one can speak of "gang
or organised crime",
"as soon as three or more persons jointly have the intention to commit crimes
repeatedly"82
As this definition does not differentiate between mere gang crime and organised crime,
it does not define the concept of organised crime." Still, it may at any rate be gathered from
the quoted provision that only offences which are punished by criminal courts (crimes;
gerichtlich strafbare Handlungen), can constitute organised crime. 84
The Austrian Penal Code (Strafgesetzbuch ( StGB)) does not contain the concept of
organised crime. However, since 1993 its § 278a includes a provision which makes the
creation of a criminal organisation and membership of such an association punishable and
also defines the concept of "criminal organisation" in this context. According to this provision
a criminal organisation is:
"an association similar to an enterprise, set up with a longer-term view and comprising
a larger number of people
I. which is orientated, even though not exclusively, towards the repeated and planned
committing of serious criminal offences that endanger life, freedom from bodily
harm, liberty or assets, or serious crimes in the field of the sexual exploitation of
people, the smuggling of persons or the unauthorised trafficking of weapons, nuclear
material or radio-active substances, hazardous waste, counterfeit money or drugs,
2. which, as a result, aims at large-scale enrichment or considerable influence on
political or economic life, and
3. which aims to corrupt or intimidate others or to shield itself from prosecution
measures in a special way"."
By inserting this penal provision the legislator aimed to make the fight against organised
crime easier." For instance, it makes it easier to the extent that to fight organised crime it is
no longer necessary to wait with the new instruments available under criminal law until the
members of the criminal organisation have committed a crime traditionally foreseen in the
Criminal Code. Furthermore, it is no longer necessary to prove that an offender who is
involved in organised crime has taken part in a conventional crime; instead, the proof that
he is a member of the organisation behind it — proof which is often easier to produce — is
already sufficient."
From the fact that § 278a StGB should make it easier to fight organised crime, one may
conclude that criminal offences behind which there is a criminal organisation should be
considered as organised crime." It still needs to be clarified, however, what the nature and
intensity of the connection should be between a criminal organisation and a specific crime
in order for the respective crime to be classified as organised crime. In addition, it is an open
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question whether any type of crime" behind which there is a criminal organisation is
organised crime or whether only the committing of crimes contained in the list of § 278a
section 1 No. 1 StGB should be regarded as organised crime.
When in their daily work authorities have to distinguish between organised crime and
other crimes, they use indicators and/or characteristics typical of organised crime. 90 These
help them to recognise (probable) organised crimes but do not constitute a definition of
organised crime. 9'
In Austria organised crime takes place especially in the fields of the smuggling of
persons, trafficking in persons, trafficking in addictive substances and money laundering; in
addition, there are organised theft (in particular burglary and car theft) and various types of
fraud.92 This list is however not exhaustive and changes constantly, as organised crime
continually adapts to new possibilities to make illegal profits.
In Austria it is controversial whether ideologically and politically motivated crime which is
not primarily aimed at seeking profit — i.e. crimes based on extremism and terrorism —
should be excluded from the concept of organised crime."
b) The danger of organised crime — a catalyst for more organised prevention and
more organised prosecution of crime
Although in Austria organised crime has existed for a longer time, it is only about 10 years
ago that security authorities as well as the literature began to deal with the dangers and the
ways to fight organised crime more intensively and publicly. 94 In this respect the discussion
has been highly controversial. On the one hand, it was demanded that — with a view to the
grave dangers posed by organised crime — special investigation methods to fight organised
crime should be permitted, while, on the other hand, the resulting and inevitable conflicts
with individual and civil rights were pointed out." In the end new investigation methods
have been permitted, while at the same time special control mechanisms have been developed
which should protect against abuse of these new possibilities and prevent unnecessary
infringements of the rights of law-abiding citizens. 96
It is interesting that those special investigation measures, which were demanded and
finally permitted as a result of (mainly) arguments about the dangers of organised crime
being put forward, can as a result be used not only in the fight against organised crime, but
also in the fight against other crimes which were hardly mentioned (in the public debate) as
reasons for introducing the new investigation methods. 97 So, it may be said that the danger
of organised crime in Austria is acting as a catalyst and thus expediting innovations which
in their turn — and perhaps even mainly — are being applied in other fields."
In view of what can be seen in Austria, similar developments may occur there where
legal acts of the EU recommend or call for measures to achieve better (organised) cooperation
with the other Member States in the joint fight against organised crime. These measures
also appear to be useful in the fight against non-organised crime and are also applied in such
areas, e.g. to fight one single internationally active blackmailer or to prosecute a small but
supra-regionally active group of swindlers (in the field of insurance or subsidies). However,
they can also be used, for instance, to prosecute a murderer who after committing his crime
disappeared from one Member State and went to another. The need for stronger Europewide cooperation in criminal prosecution in a common Europe as well as the creation of
European central bureaux and coordination offices in this field is also clear regardless of the
threat posed by organised crime. Here too, the following applies: the debate on organised
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crime acts as a catalyst to the measures which are sensible irrespective of the phenomenon
of organised crime.

4.

LAW ENFORCEMENT AND FINANCE UNITS TO FIGHT ORGANISED CRIME

The national law enforcement units to fight organised crime have been set up at the Federal
Ministry of the Interior within the Directorate General for Public Security (Generaldirektion
fiir die affentliche Sicherheit), most of them within the Gruppe IUD Kriminalpolizei —
INTERPOL," others within the Gruppe II/C Staatspolizei.'"
To fight organised crime in the field of customs a special central unit at the Federal
Ministry of Finance was established, i.e. the central anti-fraud and anti-drugs unit.

a) Special law enforcement units
aa) Division 1118— Central office for the fight against organised crime and drugs-related
crimes
The central office for the fight against organised crime (Zentralstelle zur Bekampfung der
organisierten Kriminalitat) is Division 1118 at the Federal Ministry of the Interior, which is
part of the Gruppe H/D Kriminalpolizei — INTERPOL'm within the Directorate-General for

Public Security. Officially Division 11/8 was set up as central office for the fight against
organised crime in 1995.
This division is the central bureau of the law enforcement agencies not only for the
fight against organised crime, but also for the fight against drugs-related crime.
Division 1118 is particularly responsible for managing and coordinating the work of the
enforcement agencies in the fight against organised crime'" and drugs-related crimes, it
acts as a communications office for other agencies dealing with organised crime, drugsrelated crimes and drugs abuse, and is responsible for international assistance as regards
criminal investigations in these matters.
Furthermore, a number of units for the specialised fight against organised crime have
been placed in Division 1118, such as, in particular, the EDOK,'" the financial intelligence
unit'°4 and the ENU.K3
bb) Specialised central units for the fight against organised crime: EBS, EBT, EDOK,
SE0

By ordinance (the so-called "Sondereinheiten-Verordnung"), the Federal Minister of the
Interior can form special units (Sondereinheiten) to fight organised crime and put them in
charge of the exclusive or selective performance of this task in the whole of Austria.m 6 At
the moment there are four such special units, namely:
• the Task Force for the Fight against Drugs-Related Crime (Einsatzgruppe zur
Bekampfung der Suchtgiftkriminalitat = EBS), which dates back to 1981;
• the Task Force for the Fight against Terrorism (Einsatzgruppe zur Bekampfung des
Terrorismus = EBT), which was established in 1987;
• the Task Force for the Fight against Organised Crime (Einsatzgruppe der Gruppe D zur
Bekiimpfung der organisierten Kriminalitat = EDOK), which was founded in 1993;
and
• the Special Unit for Surveillance (Sondereinheit fiir Observation = SEO), which was
established in 1998. 1"
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However, the special units EBS, EBT and SE0 are not only active in fighting organised
crime, but also have other special tasks in the fields of drugs-related crime, terrorism and
special observation.' 08
(1) EBS
The task of the EBS is to fight supraregional or organised drugs-related crime; it is part of
Division 1118. 109 An important condition for the efficient functioning of the EBS is close
international cooperation. This cooperation takes place especially in the framework of the
International Criminal Police Organisation ICPO/INTERPOL (Internationale
Kriminalpolizeiliche Organisation IKPO/INTERPOL) and through contact with foreign
liaison officers. Especially useful is the cooperation with the Austrian liaison officers of the
European Drugs Unit — EDU/Europol in the field of the fight against organised drugs-related
crime. i10
(2) EBT
Besides fighting organised crime in the fields of arms trade, industrial espionage, technology
transfer and smuggling persons, the EBT also fights ideologically motivated or political
crime and gang violence. Because of these special tasks the EBT is part of the Gruppe
Staatspolizei and not of Division 1118.
(3) EDOK
The EDOK has also been set up within Division 11/8." 1 Its task is to fight organised crime in
fields where the EBS or the EBT do not have competence. An important objective of this
special unit is to extract, collect, analyse and pass on information about organised crime.
For this purpose, information is exchanged quickly through direct contacts with similar
special units abroad. 112
(4) SE0
The task of the SEO, which is also part of Division 11/8, is to carry out all hidden (visual and
audio) surveillance of non-public occurrences with the help of technical instruments in
accordance with § 149d section 1 No. 3 StP0 ("schwerer Lausch- und/oder Spahangriff").
It is also responsible for the protection against interception of secret information, in so far
as this interception involves a "dangerous attack" carried out with technical means in the
framework of organised crime and the use of advanced technology is required for this
protection."'
cc) Financial intelligence unit
Since 1994 Division 11/8 also contains the Austrian financial intelligence unit" 4 (Meldestelle
nach § 41 Bankwesengesetz fiir verdlichtige Banktransaktionen
or Meldestelle fiir
Geldwascherei) as provided for by Art. 6 of the Money Laundering Directive."'
dd) ENU
The Europol National Unit — ENU (Nationale Europol-Einheit), as provided for in Art. 4 of
the Europol convention." 6 has also been placed within Division 11/8 (Department 8/a) and
has been in existence since 1998.
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ee) Local units

Besides the special units within the Federal Ministry of the Interior, the subordinate law
enforcement agencies also have special units for the fight against organised crime (OK
Gruppen)."7 In addition, in order to fight specific associations (e.g. of special organised,
internationally active gangs of burglars), ad hoc special task commissions
(Sonderlcommissionen) with representatives from the foreign law enforcement agencies
concerned are used. 118

b) Other relevant law enforcement units
aa) NCB (Interpol)
The Gruppe H/D Kriminalpolizei — INTERPOL,''' within the Directorate-General for Public
Security (Generaldirektion fiir die offentliche Sicherheit), forms, as a whole, the Austrian
NCB (Nationales Zentralbiim = NZB) of the International Criminal Police Organisation;''

the management and coordination of the tasks of the NCB is the responsibility of Division
II/9 121 , while Division II110 is in charge of providing and using official assistance in Interpol
matters.'"
bb) SIRENE bureau

The Austrian SIRENE bureau was set up in 1997 in the framework of the Gruppe HID
Kriminalpolizei — INTERPOL, as a separate department of Division II110 and is called
Referat 11/10/a — SIRENE Osterreich.'"
cc) Other central units

Division II110 within Gruppe IUD Kriminalpolizei — INTERPOL acts additionally, and in
particular, as central bureau for the fight against crime involving counterfeit money,
pornography and trafficking in persons, and since 1997 it has also included a reporting
office for child pornography.
Staatspolizei.
There also is a reporting office for right-wing extremism in Gruppe

c) Special finance unit
In the fight against organised fiscal crimes (and organised fiscal administrative offences)'"
the Federal Ministry of Finance is becoming increasingly important as central contact point
for foreign authorities and as the national coordination office. In 1995, when Austria acceded
to the EU, Division III18 of the Federal Ministry of Finance was set up as central anti-fraud
and anti-drugs unit in the field of customs.' One of its areas of responsibility is the prevention
and detection of organised fiscal offences before it is necessary to start criminal
proceedings.'" In this context operations of the participating units of the customs
administration are coordinated centrally.
Another task of Division III18 of the Federal Ministry of Finance is coordinating with
the Federal Ministry of the Interior and the Federal Ministry of Justice in the fight against
organised crime in the field of customs.
The abovementioned division is also the central authority for national, bilateral and
Community assistance and cooperation in customs affairs. It is also in charge of the
cooperation between the customs agencies and the "police" (Zoll-Polizei-Zusammenarbeit)
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in the framework of the European Union (which includes ensuring the cooperation of the
customs authorities as regards Austria's accession to the Schengen Agreement).'"
Furthermore, it can carry out all assistance operations in customs matters (except for
penal procedures relating to fiscal offences) and decide on requests coming from abroad
regarding surveillance, controlled deliveries or the sending of investigation officers.
An interrninisterial coordination department for finance agencies and law enforcement
agencies and perhaps also for the public prosecution service and the criminal courts'" does
not exist yet.

5.

PUBLIC PROSECUTION UNITS FOR THE FIGHT AGAINST ORGANISED CRIME

Organisational changes in the public prosecution service with a view to fighting organised
crime have so far hardly been made. Only the Public Prosecutor's Office in Vienna has had
a special department for organised crime since 1994/95.
The function of a central body of coordination at the level of the public prosecution
service (zentralen Koordinationsstelle far den Bereich aller staatsanwaltschaftlichen
Behorden)"9 is traditionally fulfilled by the Federal Ministry of Justice.

6.

MULTIDISCIPLINARY INTEGRATED TEAMS

Multidisciplinary integrated teams at the national levelm have so far only been established
in very few cases as temporary teams. Their job has always been to deal with a particular
case of severe crime, for example a series of letter bombs.'''
In 1991, a local task force was set up for Vienna, namely the working group to combat
organised crime (Arbeitsgruppe zur Bekiimpfung des organisiertenVerbrechens (ARBOV)).
This working group consists of members of the law enforcement agencies, fmance authorities
and the Public Prosecutor's Office in Vienna as well as judges from the criminal courts and
administrative officers from the municipality of Vienna (especially of the Gewerbebehorde).
The aim of this working group is to improve cooperation in practice thereby enabling more
efficient measures to be taken against organised crime. A further strengthening of this working
group is planned.'"

7.

a)

INTERNATIONAL CONTACT POINTS

At the Federal Ministry of the Interior

As far as organised crime is concerned the international contact point at the level of the law
enforcement agencies is Gruppe II/D Kriminalpolizei — INTERPOL, especially Division II/
8.' 33

b)

At and under the Federal Ministry of Justice

The Action Plan to Combat Organised Crime foresees the creation of a network for judicial
cooperation at European leve1 134 . This includes the establishment of contact points in all EU
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Member States which communicate with each other and exchange service material under
the direction of a central contact point at the Council of the European Union in Brussels.
The network made from the contact points of all Member States will be known as the
European Judicial Network (Europiiisches Justitielles Netzwerk (EJN)). In Austria, five
contact points were established in 1998, one at the Federal Ministry of Justice (in the
framework of Division IV/1), the other four at various Regional Courts.'" It is notable that
Austria is the only state where contact point directors are for the most part judges, namely
in these Regional Courts.'"
Alongside the EJN contact point at the Federal Ministry of Justice, within the same
section (Section IV) there has also always been the international central contact point for
the public prosecution service.
In addition, the Federal Ministry of Justice traditional also acts as a central contact
point for dealing with foreign requests for information on Austrian legislation, jurisdiction
and legal proceedings.

c) At the Federal Ministry of Finance
The international contact point for organised crime in the area of customs (e.g. smuggling)
is the central anti-fraud and anti-drugs unit at the Federal Ministry of Finance (Division III/
8).'" This unit has regular contact with all the central customs offices dealing with fraud
prevention in the neighbouring states. Furthermore, it is the Austrian contact point for OLAF
(formerly UCLAF) as far as customs matters and import/export matters are concerned.

8. SUPERVISION AND CONTROL

a) General structure
aa) In principle all administrative bodies (therefore including the bodies of the law
enforcement agencies, the public prosecution service and the finance authorities) come
under the direction of the superior administrative bodies; at the top of the hierarchy,
within the area of federal administration,'" is the respectively competent federal minister.
The power to direct the administration also gives the right of supervision over
subordinated bodies, as direction without a right of supervision is inconceivable.'"
Internal supervision and direction are exercised mainly through instructions, as well as
the annulment or amendment of decisions.' 4° Due to the outlined hierarchy the highest
authority (here the competent federal minister) has final responsibility for the entire
administration."'
As the highest authority in the federal administration, the federal ministers are subject
to a (usually a posteriori) parliamentary review.'"
Decisions of first instance as well as acts of direct administrative power and compulsion
can be contested internally:'" against decisions there is in principle an appeal stage to
the superior authority)" However decisions in proceedings concerning administrative
offences (Verwaltungsstrafverfahren) as well as acts of direct administrative power and
compulsion are contested to the responsible (quasi-judicial) Independent Administrative
Tribunal (UVS).'" After these possibilities to appeal have been exhausted, a complaint
(Beschwerde) can usually be made before the Administrative Court
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(Verwaltungsgerichtshof) or the Constitutional Court (Verfassungsgerichtshof). 146
Finally the entire federal administration undergoes the — usually a posteriori — review
by the People's Advocates' Office (Volksanwaltschaft).' 47 This Office is an institution
offering action to remedy those grievances in the administration which cannot be
addressed through specific legal remedies. Though an institution specific to Austria, it
has similarities to the Scandinavian Ombudsman.'"
bb) Unlike the administrative bodies, the judges in the criminal courts (in exercising their
judicial office) are autonomous; ' 49 legal protection is provided above all through the
possibility of appealing against judicial decisions and delays. This is also the case for
the investigating judge, against whom there are particularly extensive possibilities for
complaints.'"
cc) According to the Austrian Data Protection Act everyone has a "Constitutional Right to
Data Protection" (Grundrecht auf Datenschutz), i.e. to the observance of the secrecy of
personal data relating to an individual as far as that individual has an interest which
merits its protection.m The monitoring institutions set up to safeguard data protection
are the autonomous Data Protection Board (Datenschutzkommission) and the Data
Protection Committee (Datenschutzrat). Alongside other tasks,'" the Data Protection
Board has, in particular, the function of an instance of appeal.'"

b) Particularities of preliminary proceedings
As far as the law enforcement agencies perform criminal investigations according to the
instruction of a public prosecutor within provisional inquiries (Vorerhebungen) or of an
investigating judge within the judicial investigations (Voruntersuchung), the public prosecutor
and the investigating judge are respectively responsible. As such, in these cases appeals are
only possible against the decision of the public prosecutor or the investigating judge
respectively. Complaints about the action of the public prosecutor (at the Public Prosecutor's
Office) can be addressed to the chief of the Public Prosecutor's Office, to the Senior Public
Prosecutor's Office or to the Federal Minister of Justice (Aufsichtsbeschwerde).' 54 Complaints
(Beschwerden) about a decision, an action or a delay of the investigating judge can be
addressed to the Counsel Chamber (Ratskammer)," 5 in certain cases even to the Court of
Appeal.' 56
Certain serious procedural enforcement by means of coercion must be ordered in advance
by the Counsel Chamber (Ratskammer); in cases where there is the threat of a crime taking
place, the investigating judge can, however, order the measures but this order must normally
be subsequently approved by the Counsel Chamber.
If the executive bodies (within the law enforcement agencies) exceed the instructions
of the public prosecutor or the criminal court (investigating judge, Counsel Chamber), the
security offices are responsible. Such an act of direct administrative power and compulsion' 57
can be contested before the Independent Administrative Tribunals (UVS).' 58
As far as the security offices act within their autonomous competence, because there is
the threat of a crime taking place,'" they are subject to the supervision of the superior
bodies within the security offices. 16°
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c) Controls of special procedural means of coercion

In 1997 new kinds of procedural means of coercion were introduced in the Austrian StP0.
In particular, different forms of hidden electronic (audio and visual) surveillance of nonpublic activities/events with the help of technical instruments ("Lausch- und/oder
Spdhangriff') provided for in § 149d section 1 and the search for unknown offenders by
screening devices ("Rastetfahndung") provided for in § 149i section 1 and 2. In a "Lauschund/oder Spiihangriff' the non-public activity/event is filmed or the sound is recorded, or
the occurrence is listened to or observed. In a "Ramerfahndung" usually files which
presumably contain special personal data of the unknown offender are linked and compared
by computer, so as to tighten the circle of suspects.'''
The most far-reaching forms of both "Lausch- und/oder Spdhangriff" and
"Rasterfahndung" (§ 149d section 1 no. 3 162 and § 149i section 2 respectively) were
introduced to tackle organised crime in particular: 63 Both may only be ordered by the court
(usually by the Counsel Chamber) at the request of the public prosecutor. In order to reduce
democratic objections to these two far-reaching special powers of intervention, the following
provisions for control were introduced at the same time: 164
• Where there is an intention to request one of the two abovementioned special measures
the Public Prosecutor's Office must notify the locally responsible Senior Public
Prosecutor's Office: 65
• Furthermore, an independent and autonomous Commissioner for Legal Protection
(Rechtsschutzbeauftragter) was established: an institution which is new in Europe.' 66
The Commissioner's office is located at the Supreme Court. He has the task of controlling
the implementation of measures, and the possibility to lodge a complaint against it.'"
• The decision by the Court ordering the "Rasterfahndung" must be immediately presented
to the Data Protection Board (Datenschutzkommission), who can lodge complaints
against the decision with the Court of Appeal.
• The execution of a "Lauschangnff' provided for in § 149d section 1 no. 3 S1P0 should
only be done by the special unit SEO.'"Thereby the execution of this serious investigative
measure should only be carried out by a few officers, through which the strict protection
of professional secrecy can be better secured.'"
It is interesting to note that the introduction of these measures was initially only made
for four years, the relevant regulations expire on 31 December 2001. The legislator firstly
wants to collect experience on these measures before it takes a definitive decision on a
lasting adoption.
9. SIGNS AM) DRAFTS OF FUNDAMENTAL CHANGES IN FUTURE
a) Reform of the criminal preliminary proceedings

As already mentioned, the concept in the StP0 for preliminary proceedings, particularly in
mostly having an investigating judge direct the investigations ("judicial investigations"), in
practice never really established itself: 7 ° Therefore nobody doubts the necessity of reform
nowadays. In April 1998, a draft for discussion (Diskussionsentwud) was produced by the
Federal Ministry of Justice (JMZ 578.017/2-11.3/1998). As this draft produced prevailingly
positive reactions,"' it will probably serve as the basis for a reform of the law.
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According to the draft for discussion, judicial investigations (Voruntersuchung) in
particular as well as the investigating judge (Untersuchungsrichter) should be abolished. In
the future instead of provisional inquiries (Vorerhebungen) and judicial investigations there
should only be a single kind of continuous preliminary proceedings. The structure of this
investigative procedure should be compatible with most rules of procedure of the Member
States and thereby able to provide a guarantee for "as effective as possible cross-border
cooperation" ("moglichst effektive grenziiberschreitende Zusammenarbeit")." 2
aa) Overview of the current draft
The draft for discussion envisages investigations being to a large extent left to law enforcement
agencies. As soon as there is suspicion of an offence, they should immediately take action
and carry out the investigative procedure independently without having to wait for an order
of the public prosecutor or a criminal court. As the law enforcement agencies have a lot of
experience in criminalistics and, in comparison with the public prosecutors and criminal
courts, are best able to carry out criminal investigations, it makes sense that the law
enforcement agencies in principle choose the most suitable investigative measures in specific
cases and decide about the time and nature of their actions as well as about the coordination
with other investigative activities. In principle the investigative activity will be as a whole in
the hands of the law enforcement agencies' 73.
At the same time, however, according to the draft for discussion the public prosecutor
remains at the head of the investigative procedure,'" as it will continue to be a central task
of the public prosecutor to decide whether due to the results of the investigation a charge
will be made. The prosecutor must also formulate the charge and in further procedures
advocate or judge whether instead of the charge a diversional measure (out of court solution)
should be worked for. It is therefore logical and economical to also give the public prosecutor
the opportunity to set the course for the investigations from the beginning, to assign special
investigations or to personally conduct specific investigations (particularly the questioning
of the accused or a witness) 175, so that all the facts are actually determined which the
prosecutor needs to bring a charge or for his/her activity in the main trial process. 176 To aid
the public prosecutor better fulfil his/her role as director of the proceedings, it is planned
that the security offices will regularly report to the prosecutor on the investigations and their
results. 177
Making the public prosecutor the director of the investigative process should not however
mean that he/she has an obligation to provide permanent supervision or control for the
entire criminal investigation.' 78
Procedural means of coercion and similar serious special investigative methods (e.g.
observation 179) may also in principle not be carried out by the law enforcement agencies
without a priori supervision: with less serious measures, the approval of the public prosecutor
is necessary, in the case of serious measures, additional supervision by the Court is necessary.
Instead of the investigating judge, there will be a Richter des Ermittlungsveifahrens (judge
of the preliminary proceedings), who will always be involved solely as a result of a specific
request and is never to be the director of the proceedings. He/she should mainly offer legal
protection and only carry out certain special hearings of evidence, particularly hearings
involving the active participation of all parties (Tatrekonstruktion unit kontradiktorische
Einvernahme von Zeugen und Beschuldigten). 180
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bb) Supervision and control

According to the draft for discussion where there is no investigating judge, who by the
Austrian people is seen as a special guarantor of the rule of law in the framework of criminal
investigations, this omission is compensated through other control mechanisms. The law
enforcement agencies, which carry out criminal investigations for the most part independently,
are subject both to the internal supervision of the superior authorities and that of the public
prosecutor, who can intervene in the investigations at any
The public prosecutor is also subject to internal supervision by his superior authorities,
and in the draft for discussion the point is made that the internal control mechanisms of the
superior authorities should be strengthened.'" However, the issue of limiting the right to
give instructions to the public prosecutor (particularly the right of the Federal Minister of
Justice), so as to avoid politically motivated intervention in criminal investigations has arisen
in public debate.
In addition the draft for discussion aims to introduce a new, comprehensive legal remedy:
a person who feels that any of his/her rights have been violated by the procedure of the
public prosecution service or the law enforcement agencies should be able to raise an objection
(Einspruch) in the Court, which will be adjudicated by the Richter des
Ennittlungsvetfahrens.'" In this way a stage of appeal against the decisions of administrative
bodies (law enforcement agencies, public prosecution service) will be opened up in the
courts, which up to now does not exist in this form.
For some cases, particularly against decisions of the Richter des Ennittlungsvetfahrens,
a complaint (Beschwerde) to the court of appeal is envisaged. 184

b) Changes within the public prosecution service
The strengthened inclusion and responsibility of the public prosecution service in the new
investigative procedures implies a need for internal organisational changes." 5 In particular
the establishment of teams of public prosecutors who have received a special technical
training is being considered (who could be responsible for the whole federal territory) in
order to ensure more efficient investigation in dealing with complex criminal matters, e.g.
such as organised crime. 86

c) Changes within the law enforcement agencies
In the area of law enforcement agencies there are plans also for fundamental innovations in
the organisation — at least in the long term. As such, account must be taken of the demands
posed by the fight against organised crime as well as the reform of the preliminary
proceedings.'"
A fundamental change in the organisation is urgently required;'" as both the existence
of three different types of security offices at the same level (Federal Police Directorates,
District Authorities and mayors of the towns with their own charter) and the coexistence of
three — sometimes competing — guard units (Gendarmerie, Federal Security Guards and
Criminal Investigation Unit) as well as finally the sometimes outdated and often impractical
splitting up of tasks, legal powers and responsibility between the security offices and their
executive bodies" 9 repeatedly lead to problems in coordination (for example to parallel
investigations of the same matter) or to considerable delays in the common completion of
tasks or in the transfer of tasks to another agency.
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The first innovation that is planned is the creation of a Federal Office of Criminal
Investigation (BundeskriminalbehOrde, Bundeskriminalamt) comparable to the German
Bundeskriminalamt in Wiesbaden. This Federal Office of Criminal Investigation will either
be an integral part of the Federal Ministry of the Interior or at least directly subordinate to
it.'" The new authority should be the higher authority of all the Security Directorates. It
will to a large extent replace the Gruppe II/D Kriminalpolizei — INTERPOL and be a front
line of coordination and analysis. However, it will not take part in the operations.' 9 '
As a following step, reforms at the lower levels of the law enforcement agencies are to
be expected.' 92 One suggestion is that all competences of the law enforcement agencies in
connection with severe crimes should be concentrated directly at the Security Directorates
and not remain at the different subordinated law enforcement agencies. For that purpose
Regional Offices of Criminal Investigation (Landeskriminaliimter (LKA)) should be installed
at the Security Directorates in all federal states. Those Regional Offices should in particular
be a place for the collection and analysis of information and act as a direct point of contact
for the Federal Office of Criminal Investigation. As a consequence, the subordinated
Departments of Criminal Investigation (Kriminalabteilungen; Kriminalpolizeilichen
Abteilungen), e.g. those within the Federal Police Directorates, would only be responsible
for dealing with less severe crimes. To realise these organisational changes many officers
now working at the subordinated Departments of Criminal Investigation would have to
move to the new Regional Offices of Criminal Investigation in future.' 93
In the long run a fusion of the Gendarmerie with the other guard units is to be expected;
however, the details as to which structures should be created have not been fully discussed
yet. Pooling them together would make the organisational structures more transparent and
also costs could be reduced, which are now incurred through the repeated acquisition of
specialised equipment.' 94
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Moos, Polizei und StrafprozeB. Gutachten zum OJT 2000, in: Verhandlungen des 14. Osteffeichischen
Juristentages Wien 2000, Band IV/1, 2000
Antrags- und Ermittlungsrecht des Staatsanwaltes als AusfluB des Anklagegrundsatzes. Einige
Bemerkungen zur Reform des Vorverfahrens, in: Huberfiesionek/Miklau (eds.), Festschrift fiir
Reinhard Moos zum 65. Geburtstag, 1997, p. 293
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SIRENE Osterreich — Das Schengener Informationssystem und seine Auswirkungen auf den
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SIRENE Osterreich, OS 1997 no. 6, p. 11
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APPENDIX 2: NAMES AND FUNCTIONS OF RESPONDENTS
•

For answering the questionnaire, on which this report largely is based, many thanks to

—

Dearing Albin Dr. iur., Deputy Chief of section IV and Chief of Division IV/1 1 at

the Federal Ministry of the Interior
— Heller Herwig Dr. iur., Chief of Division III18 at the Federal Ministry of Finance
— Miklau Roland Dr. iur., Chief of section II at the Federal Ministry of Justice
•

For further valuable information thanks are due to

—

Dick Josef Mag. iur., Chief of "Gruppe IUD Kriminalpolizei — Interpol' at the

Federal Ministry of the Interior
— Kneidinger Christian Dr. iur., Chief of the Division for criminal matters at the
—
—
—
—

Finance Office in Linz
Leimaller Karl-Reni, Division III11 at the Federal Ministry of Finance
Sperlhofer Thomas Mag. Mr., Main Audit Division (Grofibetriebsprafung) Linz
Strondl Robert, Central Gendarmerie Headquarter at the Federal Ministry of the
Interior
Vogl Mathias Mag. iur., Division IV/1 1 at the Federal Ministry of the Interior
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APPENDIX 3: ABBREVIATIONS

AB1-EG
AVG
AVOG
BGB1
BlgNR

BMF
BMI
BMJ
B-VG
DSG
DV-StAG

Der Kriminalbeamte
EB
EBS
EBT
EDOK

EGV

EGVG

FinStrG
Fremdengesetz 1997
Gendanneriegesetz
1918

Amtsblatt der Europaischen
Gemeinschaften
Allg. Verwaltungsververfahrensgesetz 1991 BGB1 1991 Nr 51
Abgabenverwaltungsorganisationsgesetz BGB1 1975 Nr 18
Bundesgesetzblatt
Beilage(n) zu den stenographischen Protokollen des National-rats
Bundesministerium für Finanzen
Bundesministerium ftir Inneres
Bundesministerium fiir Justiz
Bundes-Verfassungsgesetz
Datenschutzgesetz 2000 BGB1 1999
Nr 165
Verordnung des Bundesministers fur
Justiz vom 16. Juni 1986 zur
Durchfiihrungdes Staatsanwaltschaftsgesetzes BGB1 1986 Nr
338
Der ICriminalbeamte
Erlauternde Bemerkungen
Einsatzgruppe zur Bekampfung der
Suchtgifticriminalitat
Einsatzgruppe zur Bekampfung des
Terrorismus
Einsatzgnippe der Gruppe D [des
BMI] zur Bekampfung der organisierten Kriminalitat
Vertrag zur Griindung der Europaischen Gemeinschaft BGB1 III 1999
Nr 86
Einfiihrungsgesetz zu den erwaltungsverfahrensgesetzen BGB1 1991
Nr 50
Finanzstrafgesetz 1958 BGB1 1958
Nr 129
Fremdengesetz 1997 BGB1 1 1997
Nr 75
Gendarmeriegesetz 1918 StGB1
1918 Nr 75
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Official Journal of the European
Communities

federal law gazette
Appendix to the steno-graphic
protocols of the sessions of the
Nationalrat (National Counsil)
Federal Ministry of Finance
Federal Ministry of the Interior
Federal Ministry of Justice
Confederal Constitution
Data Protection Act

a journal
explanatory annotations
task force to fight drug crimes
task force to fight terrorism
task force of "Gruppe D" [at the
federal Ministry of the Interior] to fight organised crime
Treaty establishing the European
Community

Penal Code for Fiscal Offences
Foreigner Act 1997
Gendarmerie Act 1918
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GP
JAB

Gesetzgebungsperiode
Bericht des Justizausschusses des
Nationalrats

JAP

Juristische Ausbildung und Praxisvorbereitung
Journal fiir Rechtspolitik
Juristische Blatter
Osterreichische Gemeinde-Zeitung
Osten% Juristenkommission
Osten. Juristentag
Offentliche Sicherheit. Illustrierte
Monats-Rundschau
Osterreichischer Amtskalender — Das
Lexikon der Behorden und
Amtskalender Institutionen

JRP
JB1
OGZ
OJK

On
OS

Osterreichischer
Amtskalender

RV
RZ
SEC,
Sicherheitsbericht

Regierungsvorlage
Osterreichische Richterzeitung
Sondereinheit far Observation
Bericht der Bundesregierung Ober die
innere Sicherheit in Osterreich

SN
SPG

Salzburger Nachrichten
Sicherheitspolizeigesetz 1991 BGB1
1991 Nr 566
Staatsanwaltschaftsgesetz BGB11986 Nr
164
Strafgesetzbuch BGB1 1974 Nr 60
Strafrechtliche Probleme der Gegenwart.
(Erscheint als Band der Schriftenreihe
des BMJ)
StrafprozeBordnung 1975 BGB1 1975 Nr
631
Unabhangiger Verwaltungssenat

StAG
StGB
StPdG

StP0
UVS
VStG
Vorbem
WR
ZfV
ZolIR-DG

Verewaltungsstrafgesetz 1991, BOB!
1991 Nr 52
Vorbemerkungen
Der Wiener Richter
Zeitschrift fiir Verwaltung
Zollrechts-Durchfiihrungsgesetz BGB1
1994 Nr 659
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legislative period
report of the parliamentary
judicial committee on a
government bill
a legal journal
a legal journal
a legal journal
a journal

a journal
The annual Austrian "Amtskalender" contains a survey of
most national, regional and
local authorities and offices
government bill
a legal journal
special unit for observation
Official annual report of the
federal government about
internal security in Austria
a newspaper
Security police act 1991
Public prosecution service act
Penal Code
(Title of) an annual omnibus
volume
Code of Criminal Procedure
(Regional) Independent
Administrative Tribunal

Preliminary remarks
a journal
a legal journal
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NOTES

1. Regional Courts are located in most big towns. - At each Regional Court there is a so-called
chambre du conseil (Ratskammer), which is a panel of 3 judges dealing especially with complaints
against decisions of the investigating judge (for the investigating judge see below 2. b), 8. a) (2)
and b)) and deciding on certain procedural means of coercion; for more detail see Kessel, Die
Ratskammer nach dem StPAG 1993, JI31 1995, pp. 291 et seq. and pp. 364 et seq.
2. They are located in Vienna, Graz, Linz and Innsbruck.
3. The Supreme Court is located in Vienna.
4. Giese, Sicherheitspolizeirecht, in: Bachmann et al (eds.), Besonderes Verwaltungsrecht, 2" edn.,
1998, p. 24; compare also Bundesministeriumfiir Inneres. Gendanneriezentralkommando (ed.),
Die Bundesgendarmerie im 3. Jahrtausend - Grundsatzpapier, 1999, p. II ("ausnahmslos die
Behorden auch für em n selbstandiges Exekutivhandeln des Wachkorpers Bundesgendarmerie
verantwortlich") and p. 9.
5. Art. 78a ss. Bundes-Verfassungsgesetz = B-VG (Austrian Confederal Constitution); §§ 6 et seq.
Sicherheits-polizeigesetz = SPG (Security Police Act).
6. Wiederin, Einfiihrung in das Sicherheitspolizeirecht, 1998, marginal notes 171, 177.
7. § 4 section 3 SPG, § 24 Strafprozessordnung = StP0 (Code of Criminal Procedure). For details
see Hauer/Keplinger, Handbuch zum Sicherheitspolizeigesetz, 1993, comment No. 13 on § 4
SPG; idem, StP0. Erlauterungen zur StrafprozeBordnung fiir Exekutivorgane, 1997, comment
No. I. a. on § 24 StP0; Wiederin (footnote 6) marginal note 188.
8. The Federal Security Guards and the Criminal Investigation Unit are together often are called
the Federal Police (Bundespolizei); cf. Art. 10 section 1 No. 14 B-VG; R. Faber, Die Wachkorper
und das Erste Bundesrechtsbereinigungsgesetz, JRP 2000, p. 36 (there footnote 14).
9. For the tasks and the legal status of the Gendarmerie see Bundesministerium fur Inneres.
Gendarmeriezentralkommando (footnote 4) pp. 3 -9, especially chapter 2.3. and 2.4.
10. § 1 Gendarmeriegesetz 1918. See Moos, Menschenrechte und Polizei in geschichtlicher
Entwicklung, in: Fehervary/Stangl (eds.), Menschenrechte und Staatsgewalt, 2000, pp. 36 et
seq. See further to the Gendarmerie nowadays and to its history the numerous reports in: Hormann/
Hesztera (eds.), Zwischen Gefahr und Berufung. Gendarmerie in Osterreich, 1999.
11. As group B of the Directorate General for Public Security (Gruppe B der Generaldirektion für
die Offentliche Sicherheit = Gruppe IVB).

12. The members of the guard-corps are employees of those Federal Police Directorate to which
they are attached; see Hauer/Keplinger, Handbuch (footnote 7) comment No. 14 on § 5 SPG;
Wiederin (footnote 6) marginal note 195.
13. Compare Bundesministerium fiir Inneres. Gendarmeriezentralkommando (footnote 4) p. 3;
Wiederin (footnote 6) marginal note 196.
14. Like the members of the Federal Security Guards, the members of the guard-corps of the Criminal
Investigation Unit are also employees of the Federal Police Directorate to which they are attached.
See Adamovich/Funk, Allgemeines Verwaltungsrecht, 3rd edition, 1987, p. 174; Wiederin (footnote
6) marginal note 197.
15. Wiederin (footnote 6) marginal note 197. - Outside the towns where there is a Federal Police
Directorate the criminal investigations are in general performed by the Gendarmerie with its
special Departments of Criminal Investigation (Kriminalabteilung).
16. Wiederin (footnote 6) marginal note 198.
17. § 5 section 1 and 2 No. 4 SPG: "Gemeindewachkotper" (communal police guard unit). Particularly
relevant are the executive duties of the District Authorities (§ 9 section 3 and section 4 SPG; on
this regulation see Dearing (ed.), Sicherheitspolizeigesetz, 1999, comment on § 9 SPG). -Whether
communal police units (Gemeindewachen) that are not guard units are authorised to carry out
criminal investigations on behalf of mayors acting as a security office as provided for in § 24
StP0 is not clear; apparently for such a competence Hauer/Keplinger, StP0 (footnote 7) comment
No. I. a. on § 24 StP0; apparently against it Wiederin (footnote 6) marginal note 198.
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On the communal police guard units in general see: R. Faber, Die Neuordnung der
GemeindewachkOrper durch die B-VG—Novelle 1999, ZAT 1999, pp. 828 et seq; Keplinger, Die
verfassungsrechtlichen Neuerungen ffir Gemeindewachkorper, OGZ 1999 No. 9, pp. 25 et seq.
18. Compare Dearing, Sicherheitspolizei und Strafrechtspflege. Versuch einer Bestimmung des
Verhaltnisses zweier benachbarter Rechtsgebiete, in: Fuchs/Brandstetter (eds.), Festschrift fiir
Winfried Platzgummer, 1995, pp. 225 et seq.
19. § 2 section 2 and § 3 SPG.
20. Especially § 21 section 1 in connection with § 16 section 1 SPG; with respect to organised crime
Fuchs, Sicherheitspolizei und Gefahrbegriff, in: Huberfiesionek/Miklau (eds.), Festschrift ffir
Reinhard Moos, 1997, pp. 193 et seq.
21. § 16 section 2 and 3 SPG.
22. § 16 section 1 No. 2 SPG.
23. §§ 26, 36, 88 StP0; see further art. V Einfiihrungsgesetz zu den Verwaltungsverfahrensgesetzen
= EGVG. —The following explanations are only valid for the proceedings at the Regional Courts.
The diverging proceedings at the District Courts are not relevant in the context of this report
because District Courts hardly deal with organised crime.
24. § 97 section 2 StP0. An exception is solely foreseen by § 90k StP0, which does not concern the
criminal procedure in the strict sense, but cases of diversion.
25. § 24: "wenn das unverziigliche Einschreiten des Untersuchungsrichters nicht erwirkt werden
kann, die keinen Aufschub gestattenden vorbereitenden Anordnungen", § 141 and § 177 StP0;
cf. Moos (footnote 10) pp. 35 et seq; compare also Bertel/Venier, Grundri8 des osterreichischen
Strafprozarechts, O h edition, 2000, marginal note 551; Hauer/Keplinger, StP0 (footnote 7)
comment No. I. d. on § 24 StP0.
26. Compare below under 2. a) bb) and under 2. b). For a historical background see also Moos
(footnote 10) pp. 35 et seq.
27. § 24 StP0 does only authorise the law enforcement agencies to make the very first inquiries into
a criminal case ("nachforschen") and beyond that to perform those urgent criminal investigations
that cannot be postponed (see footnote 25); Foregger/Kodek, Die osterreichische
StrafprozeBordnung. Kurzkommentar, 7th edition, 1997, comment No. II. on § 24 StP0; Hauer/
Keplinger, StP0 (footnote 7) comment No. I. c.-f. on § 24 StP0; Kranewitter, Die
Sicherheitsbehorden im Dienst der Strafjustiz, 1990, pp. 24 et seq.; Platzgummer, Grundziige
des Osterreichischen Strafverfahrens, 8'h edition, 1997, p. 134.
On the broadening interpretation of this regulation see Foregger/Kodek loc. cit.; Kranewitter
loc. cit. p. 29.
28. Compare Moos (footnote 10) p. 36; see also Kranewitter (footnote 27) pp. 29 et seq.
29. See below under 9. a).
30. Compare Olinger, Organisierte ICriminalitat, Der 1Criminalbeamte, November 1991, p. 113; see
also below under 3.a).
31. § 53 Finanzstrafgesetz = FinStrG (Penal Code for Fiscal Offences).
32. § 22 section 2 FinStrG.
33. For further details about the various Finance Offices see §§ 3 et seq.
Abgabenverwaltungsorganisationsgesetz = AVOG.
34. See for further details also §§ 14 et seq. AVOG. — For more information on the organisation of
the finance authorities see §§ 1 et seq. AVOG.
35. § 15 section 1 Zollrechts-Durchfiihrungsgesetz = ZolIR-DG.
36. Cf. the text above before aa).
37. As regards the competence of other customs offices (Zolliimter) in the simplified procedure see
§ 58 section 1 lit. g. FinStrG.
38. Cf. the text above before aa).
39. § 197 FinStrG.
40. In accordance with § 82 section 1 last sentence FinStrG also to the conducting of the provisional
inquiries §§ 115 et seq. FinStrG apply, i.e. the provisions on main investigations; see also Leitner,
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Grundziige des osterreichischen Finanzstrafrechts, 1996, pp. 305 et seq.
41. Important exceptions: liberty-restricting coercive measures against the accused in accordance
with §§ 85 et seq. FinStrG. Compare, however, § 117 section 2 FinStrG; in this context, Fellner,
Kommentar zum Finanzstrafgesetz, 5" edition(loose-leaf edition, including the supplementary
instalment H from September 1998), §§ 116-118 marginal note 5.
42. For instance, a Customs Office, as finance penal authority, can ask a general Finance Office to
question a witness who lives in the area of that Finance Office. Each request for assistance
should indicate the preciseinvestigation or hearing of evidence that is requested; see for further
details also Sommergruber/Reger, Das Finanzstrafgesetz mit Kommentar, 1990, comment on §
119 FinStrG.
§ 119 FinStrG only offers this possibility within the organisation of the federal finance
administration; Sommergruber/Regerloc. cit. -As regards other possibilities of assistance see §
22 B-VG and, in addition, § 120 FinStrG.
43. Dorazil/Harbich, Finanzstrafgesetz (loose-leaf edition, including the 18d 1 supplementary
instalment from March 2000), comment No. 8 on section 2 (Abs 2) of § 93.
44. §§ 152, 153 section 3 FinStrG; § 62 section 3 FinStrG.
45. Art. 129a section 1 No. 2 B-VG.
46. See below under 8. a).
47. This will never concern a procedure at a District Court; § 196a FinStrG.
48. Compare above under aa). - In this context, the criminal court and the public prosecution service
may only ask the finance authorities as well as the Customs Guards to carry out specific concrete
investigation measures; the investigation cannot be transferred as a whole; DoraziVHarbich
(footnote 43) comment No. 9 on § 197 FinStrG.
49. § 197 section 1 FinStrG.
50. § 200 section 1 FinStrG.
51. § 48 StP0.
52. Appeals against decisions and decrees of the competent bodies can only be lodged if the StP0
provides for such an appeal procedure, Leitner (footnote 40) p. 280, with examples.
53. See below under 8. a).
54. See above under (1).
55. Art. 129a section 1 No. 2 B-VG.
56. Compare Bundesministerium fiir Justiz (ed.), 150 Jahre Staatsanwaltschaft. 80 Jahre Vereinigung
osterreichischer Staatsanwalte, 1999.
57. As regards the criminal courts see footnotes 1 - 3.
58. For more details see §§ 1 et seq. Staatsanwaltschaftsgesetz - StAG (Public Prosecution Service
Act).
59. § 3 section 1 StAG. - The titles of the public prosecutors are: Public Prosecutor (at the Public
Prosecutor's Office); Senior Public Prosecutor (Oberstaatsanwalt) (at the Senior Public
Prosecutor's Office), Deputy Assistant Attorney-General (Generalanwalt) and Attorney-General
(Generalprokurator) (at the Attorney-General's Office); for further details see § 13 section 1
StAG.
60. § 5 section 1 StAG. - In larger prosecution offices the departments have been put together in
groups, whereby each department can only be in one group; § 5 section 3 StAG.
61. Compare above under 1. a) bb) (2).
62. Cf. footnote 24.
63. § 88 StP0; § 9 DV-StAG; § 197 FinStrG.
64. See § 9 section 2 DV-StAG; compare also § 179 section 2 FinStrG.
65. Foregger/Kodek (footnote 27) comment No. II. on § 88 StP0; St. Seiler, StrafprozeBrecht, 3rd
edition, 1999, marginal note 521.
66. § 24, § 89 section 1 and section 2, § 141, § 177 StP0; compare also § 197 section 2 FinStrG.
67. Cf. Moos (footnote 10) p. 35: "Die Voruntersuchung, die nach dem Gesetz die Regelfonn des
Vorvetfahrens ist" ("The judicial investigation, which according to the law is the normal form of
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preliminary proceedings").
68. For instance, whenever pre-trial detention must be imposed or in the case of a criminal offence
which has to be tried by jury (Geschworenengericht).
69. § 97 section 1 StP0.
70. § 113 StP0; cf. footnote 155.- On the Counsel Chamber (Ratskammer) see footnote 1.
71. §§ 3,34 section 3 StP0; § 10 DV-StAG.
72. Bertel/Venier (footnote 25) marginal note 236.
73. §§ 90a, 90c et seq. StP0.
74. § 11 section 2 StP0.
75. §§ 91 section 2, 111 StP0.
76. §§ 97 section 1, 199 section 2 StP0. -As regards the possibility for appeal under § 113 StP0,
which especially exists if the investigating judge has dismissed the request see footnote 155.
77. For further details on the Counsel Chamber (Ratskammer) see footnote 1.
78. § 906 StP0.
79. §§ 111 et seq. StP0.
80. Aichinger, Neue Fahndungsmethoden zur BekAmpfung organisierter Kriminalitat, 1997, p. 4;
Frotz, Vom organisierten Vergehen zum organisierten Verbrechen - Submissionskartelle als
organisierte Kriminalitat im Bereich des Kartell-, Vergabe- und Strafrechtes, in: Landesgruppe
Osterreich der Internationalen Strafrechtsgesellschaft (AIDP) (ed.), Organisierte ICriminalitat
und Wirtschaftsrecht, 1998, p. 99; Kathrein, Internationale Zusammenarbeit und Rechtshilfe,
in: Landesgruppe Osterreich der Internationalen Strafrechtsgesellschaft (AIDP) (ed.), Die
organisierte Kriminalitat als Priifstein des Strafrechtssystems, 1999, p.395. -Die Arbeitsgruppe
StPO-Reform des Bundesministeriums fiir Inneres (ed.), Kriminalpolizei und StrafprozeBreform
(1995, pp. 61 et seq.) describes essential aspects but in the end does not give a definition.
81. § 16 section I No. 2.
82. "sobald sich drei oder mehr Menschen mit dem Vorsatz verbinden, fortgesetzt gerichtlich strafbare
Handlungen zu begehen".
83. Hauer/Keplinger; Handbuch (footnote 7) comment No. 16 on § 16 SPG.
84. Cf. also Ellinger (footnote 30). - The wording of § 16 SPG leaves open whether the creation of
the association or only premeditated (future) criminal offences constitute gang crime or organised

crime. However, since the mere creation of the association - without there being additional
circumstances - does not carry a (legal or administrative) penalty anywhere, it would not be
correct to subsume it under the concept of "crime". Therefore, according to § 16 section 1 No.
2 SPG, the term "gang crime or organised crime" only refers to the crimes mentioned in that text
(crimes premeditated by the members of the association in question).
85. "eine auf !tinge re Zeit angelegte unternehmensiihnliche Verbindung einer grOfieren Zahl von
Personen

1. die, wenn auch nicht ausschlieBlich, auf die wiederkehrende und geplante Begehung
schwerwiegender strafbarer Handlungen, die das Leben, die korperliche Unversehrtheit, die
Freiheit oder dasVermagen bedrohen, oder schwerwiegender strafbarer Handlungen im Bereich
der sexuellen Ausbeutung von Menschen, der Schlepperei oder des unerlaubten Verkehrs mit
Kampfmitteln, Kernmaterial und radioaktiven Stoffen, gefahrlichen Abfallen, Falschgeld oder
Suchtmitteln ausgerichtet ist,
2. die dadurch eine Bereicherung in groBem Umfang oder erheblichen EinfluB auf Politik oder
Wirtschaft anstrebt und
3. die andere zu korrumpieren oder einzuschiichtern oder sich auf besondere Weise gegen
Strafverfolgungsmafinahmen abzuschirmen sucht".
As regards this provision see, for example, Frotz (footnote 80) pp. 99 et seq.; Mayerhofer,
Spezifische Straftatbestande der Organisierten ICriminalitat, in: Landesgruppe Osterreich der
Internationalen Strafrechtsgesellschaft (AIDP) (ed.), Die organisierte Kriminalitat als Priffstein

des Strafrechtssystems, 1999, pp. 255 et seq.; for further observations and literature references
see Hinterhofer, Strafrecht Besonderer Teil II, 1999, pp. 188 et seq.
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86. Compare JAB Strafgesetznovelle 1993, 1160 BlgNR 18.GP, p. 2.
87. Cf. Kienapfel, Bildung einer kriminellen Organisation (§ 278a Abs 1 StGB), JB1 1995, pp. 615
et seq.
88. Compare also EB RV Besondere ErmittlungsmaBnahmen, 49 BlgNR 20.GP, p. 3.
89. The above considerations about § 16 section 1 No. 2 SPG show that organised crime must
always involve a "crime" (offence which has to be punished by a criminal court; "gerichtlich
strafbare Handlung").
90. Aichinger (footnote 80) pp. 12 et seq.; Edelbacher, Das Tor zum Osten, Der Kriminalbeamte,

October 1993, pp. 10 et seq.
91. For such lists of indicators see Edelbacher, Organisierte Kriminalitat in Osterreich und Europa,
in: Edelbacher (ed.), Organisierte ICriminalitat in Europa, 1998, pp. 35 et seq.; Hauer/Keplinger,
Handbuch (footnote 7) comment No. 16 on § 16 SPG.
92. For further details see the report of the federal government about internal security in Austria in
1998 = Sicherheitsbericht 1998, pp. 183 et seq.; see also, Ebert, Osterreich, in: Gropp (ed.),
Besondere EnnittlungsmaBnahmen zur Bekampfung der Organisierten Kriminalitat, 1993, p.
572, pp. 574 et seq.; Edelbacher (footnote 91) p. 32, pp. 37 et seq.; EB RV Besondere
EnnittlungsmaBnahmen, 49 BlgNR 20.GP, p. 3.
93. See for this view Arbeitsgruppe StPO-Reform des Bundesministeriums fiir Inneres (ed.), (footnote
80) p. 62; a broader definition of the concept of "organised crime" seems to be supported by
Ellinger, Der Kriminalbeamte, November 1991, p. 113; EB RV Besondere
Ermittlungsmanahmen, 49 BlgNR 20.GP, p. 3.
94. The first publications on the subject of organised crime include Csciszcir, Die Bekampfung der
organisierten Kriminalitat als gesamtgesellschafliche Aufgabe, OS 1991 No. 5, pp. 3 et seq.;
Edelbacher, Der ICriminalbeamte, October 1993, pp. 8 et seq.; Ellinger, Der ICriminalbeamte,
November 1991, p. 113 et seq.; Kienapfel, JB11995, pp. 613 et seq. See also Bundesminsiterium
fiir Justiz (ed.), Organisierte Kriminalitat — Professionelle Ermittlungsarbeit — Neue
Herausfordeningen, Schriftenreihe des BMJ Band 77, 1995. — As regards the situation in the
early nineties see Ebert (footnote 92) p. 572.
95. See, for instance, Csaszar, OS 1991 No. 5, pp. 5 et seq.; for references to the discussion see
Schmoller, Geandertes Erscheinungsbild staatlicher Verbrechensbekampfung? Zur Diskussion
iiber Lauschangriff, Rasterfahndung, verdeckte Ennittler, ICronzeugen uä, OJZ 1996, p. 21.
96. Compare 8. c).
97. For instance, the possibilities, provided for in the StP0, for hidden electronic surveillance
("Lausch- und/oder Spiihangnr) or a search for unknown offenders by screening devices
("Rasteifahndung") (compare below under 8. c)) were called for particularly in the light of the
dangers posed by organised crime (see e.g. Csaszar, OS 1991 No. 5, pp. 7 et seq.; compare also
Bundesministerium fiir Justiz [ed.], [footnote 94]) and finally introduced by a law on the
introduction of special investigation methods to fight organised crime ("Bundesgesetz, mit dem
zur Bektimpfung organisierter Kriminalittit besondere Ermittlungsmafinahmen eingefiihrt
werden", BGB1 11997 No. 105); cf. also EB RV Besondere ErmittlungsmaBnahmen, 49 B1gNR

20.GP, p. 1 (Vorblatt), pp. 3 et seq. — In fact, however, even the most far-reaching forms of both
"Lausch- und/oder Sptihangriff' and "Rastofahndung" (§ 149d section 1 No. 3 respectively §
149i section 2 StP0) can now be used not only to fight organised crime, but also to solve any
criminal act that is punishable by more than ten years of imprisonment, in so far as solving such
a crime would otherwise be hopeless or far more difficult. Therefore the title of a former draft
on the mentioned special investigation methods (JMZ 578.016/1-11.3/95) is more appropriate,
namely "Draft-law on special investigation measures in order to fight serious and organised
crime" (the emphasis has been added).
98. For instance, it was intended to use the new possibility of a Rasteifahndung to solve a serious
crime involving letter bombs in Austria, which were suspected to be the work of a criminal or
terrorist organisation (compare EB RV Besondere Ennittlungsmanalunen, 49 BlgNR 20.GP, p.
3); however, as has become clear now that the case has been solved, the crime was committed by
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just one person.
99. Gruppe IUD consists of 6 divisions (1118 - 12, II/16), 3 departments and a number of special

units.
100.For the organisation of the Directorate-General for Public Security see also above under 1. a)
aa) (1).
101.See footnote 99 and above under 1. a) aa) (I).
102.So Division 1118 is the central body of coordination as far as the fight against organised crime at
the level of the law enforcement agencies is concerned. A central national body of coordination
for all agencies that deal with the fight against organised crime does not exist yet; cf. the text
around footnote 128.
103.Below under bb) (3).
104.Below under cc).
105.Below under dd).
106.§ 6 section 3 SPG. Latest ordinance: Sondereinheiten-Verordnung 1998, BGB1II 1998 No. 207.
However, the EBS and the EBT have already been in existence before the first ordinance as
provided for in § 6 SPG was enacted in 1993.
107.See for more details Hauer/Keplinger; Handbuch (footnote 7) comment No. 16 on § 6 SPG;
Hubner, Das neue Instrumentarium gegen "OK", RZ 1999, p. 86.
108.Under § 6 section 3 SPG, the Federal Minister of the Interior can also set up special branches "to
end dangerous attacks"; such a special unit is the Gendarnzerieeinsatzkommando (GEK) also
known as Cobra. Cobra does not especially deal with organised crime. See SondereinheitenVerordnung 1998 (footnote 106).
109.On Division 1118 see above under aa).
110.See for further details: The report of the federal government about internal security in Austria in
1997: Sicherheitsbericht 1997, pp. 178 et seq. and additionally Sicherheitsbericht 1998, pp. 181
et seq.
Ill. Compare above under aa).
112. Hauer/Keplinger; Handbuch (footnote 7) comment No. 16 on § 6 SPG; Brenner, EDOK gegen
die Mafia, OS 1993 No. 1-2, p.22; Hubner, RZ 1999, p. 86.
113.See for further details below under 8. c).
114.Also known as the "Irregular transactions unit".
115.Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system
for the purpose of money laundering; 0J-EC (Official Journal of the EC; Amtsblatt der
Europttischen Gemeinschaften = Abl-EG) L 166, 28 June 1991, p. 77; cf. the mention of this
Directive as a reason for the creation of the Austrian financial intelligence unit in EB RV
Finanzmarktanpassungsgesetz 1993, 1130 B1gNR 18.GP, p. 143.
116.Europol Convention, 0J-EC 95/C316/01; for Austria see also BGBI III 1998 No. 123.
117. Hauer/Keplinger, Handbuch (footnote 7) comment No. 16 on § 6 SPG; Hubner, RZ 1999, pp.
86, 88 (there footnote 42).
118. Hubner, RZ 1999, p.86 with further references.
119.See above I. a) aa) (1) as well as footnote 99.
120.Compare Sicherheitsbericht 1998, p.215; Hauer/Keplinger, Handbuch (footnote 7) p. MO; see
also the article "Gegenseitige Unterstiitzung", in: Der 1Criminalbeamte 1999 No. II, p.40.
121.Osterreichischer Amtskalender 1999/2000, p. 193.
122.Edict of the Federal Ministry of the Interior, 7.4.1998, ZI 8181/112-IUD/a/98.
123.See for further details Sicherheitsbericht 1998, p. 220; Oberleitner, Schengen und Europol,
1998, p. 84; see also the article "SIRENE Osterreich -Das Schengener Inforrnationssystem und
seine Auswirkungen auf den Exekutivdienst", in: OS 1996 No. 6, pp. 19 et seq., and the article
"S1RENE Osterreich", in: OS 1997 No. 6, pp. 11 et seq.
124.See 1. b).
125.Division 8 of Section III. The creation of this central unit was also a response to Art. 280 of the
Treaty establishing the European Community (TEC) (Vertrag zur Griindung der Europtiischen
-
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Gemeinschaft (EGV)); for more details about this provision (ex Article 209a) see H. Schneider,
in: Landesgruppe Osterreich der Internationalen Strafrechtsgesellschaft (AIDP) (ed.),
Organisierte Kriminalitat und Wirtschaftsrecht, 1998, pp. 23 et seq. and pp. 34 et seq. - In the
field of taxes a central anti-fraud unit will be set up in the year 2000, also within the Federal
Ministry of Finance.
126.An example is the fight against the smuggling of cigarettes, i.e. a crime which costs the EU a
great deal of revenue and in which the involvement of organised crime is considerable. As
regards the scale of cigarettes smuggling see Fischler, Der Schutz der finanziellen Interessen
der Europaischen Gemeinschaften - eine gemeinsame Aufgabe von Mitgliedstaaten und
Europaischer Kommission, OJZ 1997, p. 523.
127.This division also collects, analyses and evaluates data in the framework of a customs information
and analysis centre (identification of risk areas, control methods, trends in the field of fraud,
smuggling routes, etc). - Cf. Osterreichischer Amtskalender 1999/2000, p. 177.
128.As stated in recommendation No. 1 Action Plan to Combat Organised Crime, 0J-EC 97/C 251/
01.
129.As regards the lack of a joint body of coordination for finance agencies, law enforcement agencies,
public prosecution service and criminal courts, see the text around footnote 128.
130.As foreseen by recommendation No. 20 Action Plan to Combat Organised Crime (footnote
128).
131.On special task commissions with foreign participation see above under 4. a) ee).
132.More detailed Edelbacher (footnote 91) p. 48; Hiibner, RZ 1999, p. 88.
133.Compare above under 4. a) aa).
134.Recommendation No. 21 Action Plan to Combat Organised Crime (footnote 128).
135.Namely in Vienna, Graz, Linz und Innsbruck, that is to say, at the seat of each Court of Appeal.
136.On the network as a whole and particularly in Austria, see Bittmann, Das Europaische Justitielle
Netzwerk (EJN), RZ 2000, pp. 13 et seq.
137.For further details see above under 4. c). - It is however not responsible for official assistance in
the framework of penal procedures relating to fiscal offences (fiscal administrative offences and
fiscal crimes) ("Rechts- und Amtshilfeverkehr und Nachrichtenaustausch in Angelegenheiten
des Finanzstrafrechts"); in this area Division IV/16 at the same Ministry is responsible.
138.This report only deals with areas of the federal administration.
139. Mayer, Das osterreichische Bundes-Verfassungsrecht, Kurzkommentar, 2" edition., 1997,
comment No. 1.2. on Art. 20 B-VG.
140. Adamovich/Funk (footnote 14) p. 428; compare also Mayer (footnote 139) comment No. 1.2. on
Art. 20 B-VG. - Usually the exercise of supervision can be prompted (but not required) by a
supervisory complaint. On supervision and instruction in the area of the public prosecution
service see §§ 29 et seq., §§ 36 et seq. StAG.
141.For more details see Mayer (footnote 139) comment No. 1.2. on Art. 20 B-VG.
142.The possibility for an a posteriori parliamentary review of its legality (Kontrolle der
Rechtmtifligkeit) is provided for in Art. 142 section 1 and 2 lit. b) B-VG. On this decision and
various possibilities for political control see Adamovich/Funk (footnote 14) pp. 428 et seq.
(especially pp. 429 et seq.); Antoniolli/Koja, Allgemeines Verwaltungsrecht, 3( edition. 1996,
pp. 751 et seq., p. 754.
143. Koja, Einfiihrung in das offentliche Recht, 1998, pp. 14 et seq.; Stolzlechner, Einfiihrung in das
offentliche Recht, 1999, marginal notes 500, 521 et seq., 542; for the proceedings concerning
fiscal administrative offences see Leitner (footnote 40) pp. 368 et seq., erganzend p. 277.
144. Koja (footnote 143) pp. 14, 127 et seq.; Stolzlechner (footnote 143) marginal notes 521 et seq.;
for the proceedings concerning fiscal administrative offences see §§ 150 et seq. in connection
with § 62 section 1 FinStrG.
145.Especially Art. 129a section 1 No. 1 and 2 B-VG; § 51 Verwaltungsstrafgesetz (VStG); § 67a
section 1 No. 2 Allgemeines Verwaltungsverfahrensgesetz (AVG); § 88 section 1 SPG; Koja
(footnote 143) pp. 15, 134 et seq.; Stolzlechner (footnote 143) marginal notes 500, 542. There
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are exceptions in proceedings concerning fiscal offences; see § 62 FinStrG and above under 1.

b) aa) and bb) (1) and (2); here the Regional Directorate of Finance is the court of appeal.
In accordance with § 88 section 2 SPG the Independent Administrative Tribunals (UVS) are also
responsible for judging complaints by persons who claim that their rights have been violated by
the security administration in other ways than through rulings or acts of direct administrative
power and compulsion; with that all (simple) national administrative activities in the area of the
security administration are included; for more details see Grabenwarter/Wiederin, Das neue
Polizeirecht, JAP 1992/93, pp. 146 et seq.; Hauer/Keplingen Handbuch (footnote 7) comment
No. 14 on § 88 SPG; Wiederin (footnote 6) marginal notes 733 et seq.
146.Compare Art. 130 et seq., 144 B-VG; § 169 FinStrG; Koja (footnote 143) pp. 14 et seq., 136 et
seq.; Stolzlechner (footnote 143) marginal notes 500, 524, 542.
147.Art. 148a et seq. B-VG.
148. Adamovich/Funk (footnote 14) p.434 et seq.; Antoniolli/Koja (footnote 142) pp. 755 et seq.;
Hausmaninger, The Austrian Legal System, 1998, pp. 52 et seq.
149.Art. 87 section 1 B-VG.
150.See below under b).
151.§ 1 Datenschutzgesetz (DSG) (Data Protection Act); Berka, Lehrbuch Grundrechte, 2000, pp.
104 et seq.; Jahnel, in: Jahnel/Schramm/Staudegger (eds.), Datenschutzrecht, 2000, pp. 166 et
seq.
152.See e.g. below under c).
153.See e.g. §§ 30 et seq. DSG and § 90 SPG.
154.§ 37 StAG.
155.§ 113 StPO: "Any person who feels aggrieved due to a decision or delay on the part of the
investigating judge during the provisional inquiries, the judicial investigation or in the procedure
following the introduction of the bill of indictment, has the right, as far as the law does not
provide otherwise, to demand a decision of the Counsel Chamber" ("Alle, die sich wahrend der
Vorerhebungen, der Voruntersuchung oder in dem der Einbringung der Anklageschrzft
nachfolgenden Vetfahren durch eine Verftgung oder Verzagerung des Untersuchungsrichters
beschwert erachten, haben das Recht, dariiber, soweit das Gesetz nit/its anderes bestimmt, eine
Entscheidung der Ratskammer zu verlangen"). - Since 1993 there is no longer a general official

control of the investigating judge through the Counsel Chamber. On the Counsel Chamber see
footnote 1.
156.Especially in the case of § 179 section 5 or § 182 section 4 StP0.
157.Compare Giese (footnote 4), p. 22.
158.See above under a) aa). - In the case of a fiscal crime the Regional Directorate of Finance
(Finanzlandesdirektion) is competent instead of the Independent Administrative Tribunal (UVS);
see above under 1. b) bb) (1) and (2).
159.§§ 24, 141, 177 StP0; see above under I. a) bb) (2).
160.Applies in so far as the abovementioned under a) aa).
161.Compare Bertel/Venier (footnote 25) marginal notes 539 and 543 respectively.
162.§ 149d section 1 No. 3 entered into force on 1 of July 1998.
163.Compare however above under 3. b).
164.For further details see Machacek, Die Bekampfung der organisierten Kriminalitat in Osterreich,
OJZ 1998, pp. 559 et seq., pp. 563 et seq.
165.§ 10a section 1 StAG.
166. Machacek (footnote 164) pp. 556 et seq. and p. 561.
167.§§ 149n, 1490 StP0; Machacek (footnote 164) pp. 560 et seq.; see also Aichinger (footnote 80)
pp. 80 et seq. and Miklau/Panacek, Optische und akustische OberwachungsmaBnahmen zur
Belcampfung schwerer und organisierter ICriminalitat ("Lauschangriff") - Paradigmenwechsel
im Verfahrensrecht? JRP 1997, pp. 299 et seq.
168.§ 6 Sondereinheiten-Verordnung 1998, BGB1 11 1998 No. 207.
169.JAB Besondere Ermittlungsmalinahmen, 812 B1gNR 20.GP, p. 16.
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170.See above under 1. a) bb) (2).
171.Recently, Lagodny, Staatsanwaltschaft oder/und Kriminalpolizei? - Zur Ermittlungsmacht im
osterreichischen strafprozessualen Vorverfahren bei Abschaffung des Untersuchungsrichters,
OJZ 2000 (being printed); Moos, Polizei und StrafprozeB. Gutachten zum OJT 2000, in:
Verhandlungen des 14. Osterreichischen Juristentages Wien 2000, Band IV/1, 2000; Schmoller,
Grundstrukturen eines kiinftigen strafprozessualen Vorverfahrens. Presentation at the meeting
of the OJK, 2000, (being printed), containing further literature.
172.Preliminary remarks to the draft for discussion, p. V 10.
173.§ E 5 draft for discussion; for further details Schmoller (footnote 171)11. 2. a).
174.§ E 3 section 1 draft for discussion.
175.§ E 7 draft for discussion.
176.See Schmoller (footnote 171)11. 1.; further arguments for the public prosecutor as dominus this
in Moos (footnote 10) p. 36.
177.Critical of (overly comprehensive) reporting requirements however Lagodny (footnote 171) IV.
2. b) and 3. as well as Schmoller (footnote 171)11. 2. b).
178. Schmoller (footnote 171)11. 1. b) (2).
179.§ Z 15 section 2 draft for discussion.
180.§§ G 1 et seq. draft for discussion; Schmoller (footnote 171)11. 3.
181.See above under aa).
182.Preliminary remarks to the draft of discussion, p. V 15.
183.§ G 5 draft for discussion.
184.§ G 8 draft for discussion.
185.Compare the article "Neue Kriminalbehorde geplant", in: SN 7.1.2000, p. 6.
186.Compare demands made in this area W Hauptmann, Unkonventionelle Gedanken zu einem
Strafrechtsanderungsgesetz 2000, StPdG No. 22, 1995, pp. 136 et seq.; Moos, Grundsatzfragen
der Reform des Vorverfahrens, OJZ 1996, pp. 895, 897; Hiibner, RZ 1999, p. 88.
187.Compare SN 7.1.2000 (footnote 185); see also Bundesministerium far Inneres.
Gendarmeriezentralkommando (footnote 4) p. III and pp. 16 et seq.
188.In this way the detailed considerations of the Gendarmerie on an appropriate form of the
cooperation between security offices and executive bodies are to be considered; see
Bundesministerium fiir Inneres. Gendarmeriezentralkommando (footnote 4).
189.On organisational deficiencies and their effects from the point of view of the Gendarmerie see
Bundesministerium fur Inneres. Gendarmeriezentralkommando (footnote 4) pp. 12 et seq.
190.Compare SN 7.1.2000 (footnote 185); additional the article "Die Kripo im Umbruch", in:
SN 24.3.2000, p. 4.
191.Compare SN 7.1.2000 (footnote 185).
192.Compare SN 7.1.2000 (footnote 185); SN 24.3.2000 (footnote 190).
193.Compare SN 24.3.2000 (footnote 190).
194.Compare SN 7.1.2000 (footnote 185).
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I. ORGANISATION OF THE FINNISH LAW ENFORCEMENT AND PROSECUTION
SERVICES

The Finnish police forces maintain public order and security, prevent and investigate crimes
and forward investigated cases to prosecutors for them to consider whether charges should
be brought. The police forces also issue various licences to the public.
The competences of the police authorities are based on the Police Act (493/1995),
which lays down the general provisions concerning the police, their powers and acquisition
of information, as well as police investigation. In addition, police operations are guided by
international agreements. The police forces work in close cooperation with several other
organisations, among them the frontier guard, customs, as well as education and social and
health care authorities.
The police organisation acts under the auspices of the Ministry for the Interior
(Sisdasiainministerio — lnrikesministeriet). The Police Department (poliisiosasto —
polisavdelning) of the Ministry for the Interior acts as the Supreme Police Command of
Finland. The Supreme Police Command (poliisin yhjohto — polisens hogsta ledning) is in
charge of planning, developing and supervising police operations in the whole country. It
decides on national strategies and priorities as well as on guidelines for international police
cooperation. According to the Act on Police Administration (110/1992), the Supreme Police
Command has the duty to plan, develop and manage police functions in the whole country,
to develop legislation, and is responsible for the management, training and research in the
police field, and to see to all other duties established in law or assigned to it. There are five
Provincial Police Command Units (poliisin Itianinjohto — polisens liinsledning) situated in
their respective State Provincial Offices (laaninhallitus — Itinsstyrelsen). These command
units report to the Supreme Police Command in the Ministry and their duties are to plan,
develop and manage police functions in a province, to ensure the cooperation of the local
police, National Bureau of Investigation (NBI) and National Traffic Police in the province
as well as to see to all other duties enacted in law or assigned to it. In addition to planning,
leading and developing policing, the Provincial Police Command Units are also in charge
of joint operations with the National Bureau of Investigation and National Traffic Police as
well as the local police forces. The joint actions between the provincial police commands
and the NBI in the field of criminal investigation are based on joint cooperation agreements.
The 90 local police departments operate under their respective Provincial Police
Command Units. The operational police activities are taken care by National and Local
Police Units.
The national police units operating directly under the Supreme Police Command
comprise the National Bureau of Investigation (keskusrikospollisi— centralkriminalpolisen),
the Security Police (suojelupoliisi — skyddspolisen), the National Traffic Police (Iiikkuva
poliisi — rorliga polisen), the Police School (poliisikoulu — polisskolan), the Police College
(poliisiammattikorkeakoulu— polisyrkeshogskolan) and the Police Technical Centre (poliisin
tekniikkakeskus — polisens teknikcentral). The national information technology services of
the police administration have been reorganised during the first part of 2000 into a Police
Data Management Agency (poliisin tietohallintokeskus — centralen for polisens informationsteknologi) which will belong to the NBI organisation for the next two years. After this
period, the position of the unit in the police organisation will be reconsidered. Unlike other
local police forces, the Helsinki Police Department also answers directly to the Ministry for
the Interior as it is in charge of certain specific functions at national level (e.g. security
operations during official state visits and meetings).
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According to the Act on Police Administration, the duty of the National Bureau of
Investigation is to prevent and investigate international, organised, professional, economic
and other serious crime and develop methods of criminal investigation as well as police data
systems. The NBI also monitors the development of criminal phenomena, carries out forensic
services requested by law enforcement and judicial authorities and functions as the central
contact point for international police cooperation and exchange of information. The
cooperation between the NBI and the local police forces is based on mutual agreements on
cooperation between the Provincial Police Command Units. The Supreme Police Command
may, in individual cases, also give orders concerning the arrangement of investigations
between the NBI and local police units.
According to the present strategy, the NBI concentrates on the prevention, detection
and investigation of organised, professionally planned and serious crime which requires
international cooperation between authorities. The NBI also prevents and investigates new
kinds of crimes as well as complicated crimes, crimes that may set a precedent and crimes
infiltrating the structures of the society. The NBI is leading the national initiative against
professional and organised crime by cooperating with other police units and other law
enforcement authorities in detecting and investigating the criminal activities of professional
criminals and criminal groups. The choice of targets is based on the amount of harm and
danger caused by the criminal activities. The detection of the targets is based on the joint
efforts of the intelligence and tactical investigation. Special training for law enforcement
staff is also an integral part of the duties of the NBI, particularly in the field of criminal
investigations concerning new criminal phenomena such as economic and corporate crime,
particularly evident from the 1970s onwards, and information technology-related crime
today.
The Security Police are another national police unit worth considering in connection
with countering international organised crime. They are responsible for preventing schemes
and crimes likely to endanger the established governmental order and the internal and external
security of the state. They also investigate these kinds of crimes.
The number of Finnish police-officers in relation to population is the smallest in Europe:
there is one police-officer per 650 inhabitants. The total number of persons employed by the
police administration in Finland is circa 10,700, of whom about 7,900 are police-officers,
approximately 7% of them women.'
Historically, the Finnish police organisation is a hybrid of national, regional and local
interests.
The police forces form a government organisation, even if there are local advisory
boards, and various authorities cooperate in matters concerning security, law and order at
all levels. Since the sixteenth century, the local sheriffs, until then representatives of local
interests, have been "crown servants". These officials — as well as the local police constables
in the countryside — have maintained their role as a kind of local trustees and aids in judicial
affairs. The cities were also involved in the local police administration until 1903, and after
that the cities still paid a share of the police costs. The traditional strength of the Provincial
Governors (maaherra — landshovding; these were also representatives of the state
administration) and their energy to defend local and provincial interests has counterbalanced
the aims of the central government including in the field of police administration. The
creation of a centralised national unit for criminal investigations and criminal information
management succeeded only after a lengthy development process in 1955. The political
police, i.e. the predecessor of the present Security Police, was established in 1919 against a
background of left-wing radicalism and the bitter political division of the Finnish people of
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the time. A Bureau for Criminal Investigation (rikostutkimuskeskus — kriminalunderrattelsecentralen) comprising a forensic laboratory and a national fingerprint collection was
established in 1926, and later on, the Bureau developed its information services to better
meet the requirements of criminal investigation.'
The Finnish provincial administration was renewed in 1997 and the number of provinces
was cut from eleven to five. Also the number of local police departments has been noticeably
cut. These reforms are a result of long discussions about the status and effectiveness of the
administration at the intermediate level. From a wider perspective, these administrative
changes are a result of long-term developments in the structure of economic activity and
mobility of people and capital in the country. The traditional division of the country into
provinces no longer served the interests of the new centres of economic activity and their
spheres of influence. Another reason for the reform has been the aim to decrease the heavy
bureaucracy and simplify the administrative machinery to reduce state expenditure. It is
appropriate to mention that the National Bureau of Investigation, responsible for the
investigation of serious criminal cases with a national, transprovincial or international
character, updated its organisation to anticipate the reform of provincial administration
back in 1922.
The role of the police forces in criminal investigations is unique in Finland compared
to several other European countries, as the investigation of a criminal case is led by a
policeman of officer rank who has the right to decide about the detention of a suspected
person. The role of the prosecutor is a complementary one. The police authorities have to
inform the prosecutor about suspects who have been uncovered without delay so that the
prosecutor has the opportunity to observe the preliminary investigation and also have an
influence on it. The prosecutor may order the investigation to be dropped or stopped in
cases where it is evident that he will not prosecute. If the prosecutor demands the continuation
of the investigations or supplementary investigations to a court case, the police have to
follow his orders. Nevertheless, the prosecutor does not lead criminal investigations in
Finland. Historically, the status of the prosecution authorities in Finland has been fairly
weak as until the recent reform, the prosecution of crime was partly a duty of local and
provincial police chiefs and there were full-time prosecutors only in largest towns.
In addition to the police authorities, the Customs (tu//i — tu//) and the Frontier Guard
(rajavartiolaitos — gransbevakningsvasendet) also belong to the security authorities in the
framework of the Finnish law enforcement organisation. The Customs are a national
organisation for the taxation, control and services in the field of foreign trade and have the
responsibility to further legal foreign trade as well as prevent illegal activities in the field.
The Customs act under the auspices of the Ministry of Finance, and the Customs Districts
and the Customs Laboratory are administrated by the Board of Customs (tullihallitus —
tullstyrelsen). The crime investigators in the Customs organisation have an important role
in countering international crime, such as smuggling — in the field of drugs, alcohol, tobacco
and counterfeit products, in particular — and economic crime. The Frontier Guard maintains
peaceful and safe conditions in the border areas and its most important tasks are border
control and maritime search and rescue services. The Frontier Guard also handles customs
control in the areas where the Customs Administration cannot perform the task. The Frontier
Guard operates under the Ministry for the Interior but it also has a role in national defence,
in cooperation with the Defence Forces.' The Finnish military intelligence service has no
specific duties concerning organised crime.
The highest prosecuting authority in Finland is the Prosecutor-General
(valtakunnansyyttaja— riksallagaren). Administratively, the public prosecution service acts
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under the control of the Ministry of Justice (oikeusministerio — justitieministeriet). The
Prosecutor-General manages and supervises the prosecution service as its director. The
State Prosecutors (valtionsyyttajat — statsdklagare), stationed in the Prosecutor-General's
Office (valtakunnansyyttajanvirasto — riksaklagarambetet), appraise the evidence and decide
on prosecution in cases with wide national significance. They also have the right to operate
throughout the country. The local prosecution authorities in Finland are the District
Prosecutors (kihlakunnansyyttajat — haradsdklagare) who are appointed by the ProsecutorGeneral.
In connection with the reform of the Finnish prosecution service, the ProsecutorGeneral's Office was established in 1997 to manage and supervise the prosecution services
in the country. Prior to this, the Chancellor of Justice (oikeuskansleri — justitiekanslern)
acted as the head of the local and provincial prosecutors. Now, the Chancellor of Justice
concentrates on work in connection with the Council of State (valtioneuvosto — statsrddet)
— i.e. the government — and along with the Parliamentary Ombudsman as the supreme guardian
of the law in Finland. The Chancellor of Justice supervises the legality of actions of the
Cabinet Ministers and public officials as well as the observance of civil and human rights.
The State Prosecutors stationed in the Prosecutor General's Office concentrate on cases
with special national importance. The Prosecutor-General and the State Prosecutors have
independent powers in the whole country and the Prosecutor-General's Office acts as the
central administrative body for the prosecution services. The Prosecutor-General's Office
also has a central role in the training of prosecutors and other law enforcement personnel.
The prosecutors make their decisions to bring charges on the basis of preliminary
investigations carried out by the police and have the right to influence the course of police
investigations.

II. LAW ENFORCEMENT AUTHORITIES AND THE PERSPECTIVES OF
PROFESSIONAL AND ORGANISED CRIME

Prior to 1990, and prior to the fall of the Soviet Union, in particular, Finland was a backwater
as far as organised crime was concerned. From the 1970s onwards, there were some
indications of the development of organised structures in the Finnish crime scene, but the
number of uncovered cases was very low. One of the first milestones of the Finnish mission
against organised crime was a police working group which analysed the nature and scope of
professional crime in Finland in 1979 and made recommendations how to make intelligence
on crimes and investigation more effective. The group expressed concern about the small
amount of effectively usable information about professional and organised crime as there
were indications that professional crime in Finland was also developing into organised
structures with connections to legal economic and administrative action. In the analysis,
special emphasis was laid on the large and complicated economic crime cases uncovered in
the 1970s. The group called for more effective use of information concerning professional
and organised crime, more coordination in criminal intelligence activities as well as more
centralisation in the investigation of professional and organised crime. Apart from some
minor improvements, the report did not lead to any organisational rearrangements. The
introduction of information technology in the collection and use of police data from the
1980s onwards, also called for by the working group, decentralised the input and processing
of the data without changing traditional working cultures and resources in an appropriate
way, and actually even weakened the opportunities to produce timely overall information

5

Tuija Hietaniemi

on the current situation.
The last decade of the twentieth century brought about a profound change in the working
environment of the Finnish law enforcement authorities. The roots of the change are in two
different directions. The fall of the Soviet Union in the beginning of the 1990s opened the
frontiers from east and south to new kinds of economic activity and significantly increased
the amount of crossings at the border points as well as the transit traffic to and from the
areas of the former Soviet Union via Finland. When it comes to crime, according to Finnish
crime statistics, the impact of Russians and Estonians has been the most noticeable on the
figures describing the amount of petty theft, illegal selling of spirits as well as of traffic
offences. On the other hand, Finland joining the European Union and the Schengen Agreement
is opening the borders to the west. This brings along new kinds of criminal threats but above
all, a new international administrative and law enforcement environment differing profoundly
from the former conditions.
During the first half of the 1990s, the threat of Russian organised crime, in the shape of
corruption and prostitution spreading rapidly as well as large-scale economic crime, was a
popular theme in the Finnish media. The popular misgivings did not materialise as expected
in scale and scope but the impact of post-Soviet economic and social cultures has become a
permanent factor of importance in Finnish economic and administrative practice, including
law enforcement work. Little by little, the role of Finland as a gateway for illegal economic
transactions relative to post-Soviet crime took shape, and during the last years of the 1990s,
Estonia and Russia also took their positions as the main routes for hard drugs intended for
the Finnish market. 4
The vicinity of part of the former Soviet Union gives a particular character to the problem
of organised crime in Finland. It should be kept in mind that most of the organised crime
with Post-Soviet connections is international crime in the very sense of the word. Accordingly,
the impact of European integration cannot be clearly distinguished from the impact of the
post-Soviet sphere as regards the development of the instruments against organised crime
in Finland. It is also worth mentioning that post-Soviet organised crime often takes the
shape of organised business crime instead of traditional organised crime, taking advantage
of symbiotic relationships between representatives of corporate and organised crime as
well as of legal functions of the society.
It is also interesting to consider the opinion of the advisory Crime Prevention Board
(rikoksentorjuntaneuvosto — ra'det for brottsforebyggande — under the Ministry of Justice)
on the criminal threat in Finland. This was expressed in the National Programme on crime
prevention published and approved by the Finnish government in 1998. The report of the
Board is an extensive paper aimed at mobilising all authorities, enterprises, interest groups
and citizens into action against crime as a means to prevent it. The work was based on a
considerable amount of research as well as expert opinions, and the role of local communities
as well as the role of the school was underlined, in particular.'
In its assessment of the present level and quality of crime in Finland, the Board underlined
that by far the most criminal activities taking place in Finland are of a local character and
only a small part of crime is organised. No particular attention was paid in the paper to the
action against or prevention of international organised crime. This does not mean, however,
that dangerous international organised crime was an unknown phenomenon in Finland.
At the moment, several proposals concerning the development of criminal justice and
law enforcement instruments which have an effect on countering organised crime are being
drafted or are being considered by parliament (eduskunta — riksdagen). The ongoing reform
of the legislation giving more extensive powers to the police authorities in the investigation
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of serious crime aims at providing new and more effective means to the police authorities in
the investigation of professional and organised crime. As a consequence of the
internationalisation of crime and the more and more complicated modi operandi, conventional
investigation methods are not sufficient to clear up crimes. The need for secret and
unconventional investigative methods has increased. The aim of the reforms is also to
harmonise the Finnish legislation with the legislation of other EU Member States in order
to make the implementation of the principle of reciprocity possible.
The most important of the proposals now under consideration in Finland are the extension
of undercover intelligence instruments to cover pseudo purchase and infiltration and the
extension of the scope of the application of technical listening to cover private apartments
in the most serious criminal cases. Technical listening is now possible in public places only.
It is proposed as well that the scope of application of telecommunication tapping should be
extended to criminal cases such as the sexual exploitation of children, aggravated damage
to property and serious economic crimes. 6 Telecommunication tapping was made possible
in Finland only in 1995 and it has been carried out mostly in serious drugs cases.
A bill on the criminalisation of participation into the activities of a criminal organisation
has been given recently to the Finnish parliament in order to implement the Joint Action of
the Council of the European Union on criminalising the participation into the activities of a
criminal organisation. The preparation of the bill began in 1996 as the activities of outlaw
motorcycle gangs had reached Finland and aroused anxiety and public attention.' According
to the current Finnish criminal code, the penalty for a crime may be increased in cases
where the accused has committed the crime as a member of an organised criminal group.
In the bill, the organised character of a crime is defined and identified on the basis of
the stability, and collaborative nature of the relationships between offenders and of their
hierarchically organised structure. The requirement for there to be an organisation is also
present in the current Finnish criminal code but the bill clarifies the contents of the concept.
The preparatory documents of the current legislation also state hierarchically subordinate
relationships and a division of labour as prerequisites to the organised character of a crime.

III. COORDINATION OF INTERNATIONAL LAW ENFORCEMENT AND JUDICIAL
ACTIVITIES: PERSPECTIVES OF DEVELOPMENT
In the field of countering organised and international crime, the essential bodies from the
point of view of coordinating international judicial and law enforcement cooperation in
Finland are the Ministry of Justice, the Prosecutor-General's Office, the Ministry for the
Interior and the National Bureau of Investigation.
The Ministry of Justice acts as the central contact point for international judicial
assistance in Finland. The Unit for International Affairs (kansainviiliset asiat — internationella
enheten), acting directly under the Secretary General of the Ministry, follows the development
of international treaties on judicial assistance and takes care of the commitments indicated
by the treaties to the national central authority. The unit for European law of the law drafting
department (lainvalmisteluosasto — lagberedningsavdelningen) of the Ministry of Justice
acts as an expert body in matters concerning the rule of law in the European Union. 8

Compared to the role of law enforcement authorities in most of the European countries, the
role of the Finnish law enforcement authorities carrying out preliminary criminal
investigations is unique in the sphere of international judicial assistance. In 1994, Finland
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modified its declaration to the European Convention on Mutual Assistance in Criminal
Matters, ratified by Finland in 1981, by extending the role of judicial authorities also to the
police, customs and frontier guard authorities. In 1994, the new Act on International
Assistance in Criminal Matters came into force in Finland, defining, among other things,
authorities performing preliminary criminal investigations capable of requesting and
providing judicial assistance. For the purposes of the Convention, the Ministry of Justice,
the courts of first instance (kdrajdoikeus—tingsriitt), the courts of appeal (hovioikeus/hovriitt),
the Supreme Court (Korkein Oikeus — Hogsta Domstolen), the prosecutors as well as the
police authorities, the customs authorities and the frontier guard officers in their capacity of
preliminary criminal investigation authorities are deemed to be judicial authorities in Finland. 9
The criminal intelligence division (rikostietopalvelu — kriminalunderriittelsetjansten)
of the NM acts as the central contact point for the international exchange of information
concerning criminal matters and for judicial assistance in cases where assistance is requested
or is to be given by police authorities. According to the Act on Police Administration, the
criminal intelligence division of the NBI performs the duties of the National Central Bureau
in the international law enforcement cooperation and also other international duties assigned
to the NBI. In addition to various registered data usually exchanged in international police
cooperation, the Finnish police authorities also have the competence to carry out seizures,
house searches, sequestrations, confiscations of the proceeds of crime, technical surveillance
as well as get information about bank accounts and also in several cases carry out
interrogations. That being the case, the competences of judicial and law enforcement
authorities in Finland differ from the competences of judicial and law enforcement authorities
presumed by the Schengen acquis.
The Finnish legislation on international judicial assistance in criminal matters allows
direct contact between authorities including those not in the Nordic countries, although this
is not usually allowed in international legal practice.
Closer directions for law enforcement authorities for requesting and providing judicial
and executive assistance are given in an order of the Ministry for the Interior. The NBI is
tasked to give supplementary directions and recommendations concerning the matter.
From an operational and intelligence point of view, it is the task of the NBI to act as a
coordinating body for uncovering criminal networks of national and international scale and
organising the investigations in cooperation with other police units. In 1998, a new national
relational database containing intelligence data was established in order to provide better
facilities to detect and analyse relationships and networks between criminals.
The criminal intelligence division of the NBI acts also as the Finnish Europol National
Unit and as the national Bureau de Liaison (BdL) unit. Even if the majority of the Finnish
police liaison officers are formally administered from the Ministry of Foreign Affairs, they
work within the authority of the NBI, with the exception of the two police specialists working
in Brussels directly under the Ministry for the Interior. During the 1990s, the number of
Finnish police liaison officers increased noticeably and grew into an established framework
for international police cooperation. The liaison activities cover the law enforcement
cooperation related to INTERPOL. Europol and other law enforcement activities in the
framework of the European Union, the Nordic PTN (Polisen och tullen mot narkotika i
Norden — Nordic Police and customs authorities against drugs) cooperation and in the
neighbouring areas in Russia and Estonia. The Sirene Bureau, starting during 2000, will
also be a part of the NBI criminal intelligence division. The Division also performs the
duties of the Finnish INTERPOL National Central Bureau (NCB). The NBI also is the
central authority referred to in bilateral agreements of Finland with Russia (1993), the Baltic
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States (Estonia 1995, Latvia 1997, Lithuania 1997) and Poland (1999) on cooperation against
crime. An agreement on the principles of cooperation against crime at the local and regional
level was made between Finland and Russia in August 1996. A part of criminal matters
related to the cooperation with Russian law enforcement authorities is handled in the operative
divisions of the NBI.i°
During 2000, a new section will be established in the criminal intelligence division of
the NBI to take charge of all international law enforcement communication channels. The
criminal intelligence division also comprises sections in charge of technical intelligence,
data exchange and follow-up concerning various criminal phenomena, language services as
well as intelligence analysis and strategic research.
The Finnish Money Laundering Clearing House (rahanpesun selvittelykeskus —
utredningcentralen for penningtvatt) was established in 1998, and it is a part of the
organisation of the NBI. Finland is a member of the Financial Action Task Force on Money
Laundering and the clearing house joined the international Egmont Group in June 1998,
and is directly involved in an international exchange of financial intelligence via the Egmont
Secure Web System. As a unit of the NBI, the clearing house is an integral part of the
Finnish police organisation and has the opportunity to use the international communication
systems of the police administration. The clearing house is authorised to exchange information
also in cases where the prerequisites are insufficient for the beginning of criminal
investigations.
In 1998, the legislation concerning money laundering was renewed and the obligation
to submit information about suspicious transactions was extended to also cover betting,
casinos and real estate businesses in addition to financial institutions such as banks and
insurance companies. The clearing house also investigates cases uncovered on the basis of
received information and intelligence. The aim of the reform was to meet the requirements
of the Council Directive on money laundering which entered into force as Finland joined
the European Union in 1995.

IV. COMPETENCES OF ESSENTIAL AUTHORITIES IN INTERNATIONAL
CRIMINAL MATTERS

International cooperation in criminal matters is regulated in Finland by several national
instruments, such as the Act and Decree on International Assistance in Criminal Matters (4/
1994 and 13/1994), and several international multilateral and bilateral agreements.
The directions and orders to be followed by the law enforcement authorities in the
implementation of these legal instruments are given by the Supreme Police Command of
the Ministry for the Interior. Directions and orders concerning the duties of the NBI or other
national police units are usually prepared in close cooperation with these units and most
often on their initiative. Both the Supreme Police Command and the NBI as well as other
police units acting directly under the Supreme Police Command provide, when appropriate,
information to law enforcement agencies on legislation, jurisdiction and procedures through
internal information channels. Information can also be obtained from the Ministry of Justice,
if appropriate.
In Finnish investigations in practice, if international judicial or executive assistance is
needed in relation to a criminal investigation, it is the police-officer acting as the leader of
the investigation who compiles the request for assistance. Despite the opportunity open to
the prosecutor to have an influence on the course of the investigation, the leader of the
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investigation usually makes the decisions concerning coercive measures, interrogations and
other investigative measures alone. In problematic cases, the leader of the investigation
negotiates with the prosecutor about the appropriate procedures. The prosecutor is informed
about requests of international judicial or executive assistance, but the request is signed by
the leader of the investigation. Sometimes also the prosecutor is asked to sign the request to
avoid the difficulties often caused by the differences of competence between the authorities
of various countries.
When a request for international assistance arrives at the criminal intelligence division
of the NBI, it is examined as to its quality and contents and forwarded to the Ministry of
Justice or directly to the contact point or the executive authority in the country concerned, if
appropriate according to the existing practice in the receiving country. Between Nordic
countries, the requests may also be forwarded directly from the requesting authorities to the
executive authorities.
Accordingly, requests coming from other countries directly through law enforcement
communication systems or via the Ministry of Justice are delivered by the criminal
intelligence division of the NBI to the appropriate law enforcement authorities in Finland.
Negotiations and guidance from the criminal intelligence division are often necessary to
finish the outgoing requests as well as to define the most suitable authority to perform tasks
required by the incoming requests. Requests concerning extradition are always passed via
the Ministry of Justice.
In the Prosecutor-General's Office, a State Prosecutor is in charge of duties concerning
international judicial assistance. If it is necessary to request judicial assistance from abroad
when the preliminary criminal investigation has ended and the prosecutor is considering
charges, the prosecutor compiles the request for judicial assistance, and consults the
Prosecutor-General's Office. The prosecutor forwards the request himself to the Ministry of
Justice. Between the Nordic prosecution authorities, requests for judicial assistance are
forwarded directly to the authorities concerned. In practice, the need for judicial or executive
assistance usually becomes apparent during preliminary criminal investigations, and in by
far the most cases, the request is compiled by the leader of the investigation and the prosecutor
in appropriate cooperation.
In large international criminal cases, it is important that the prosecutor is well informed
about the course of the criminal investigation process because he has the final responsibility
for the success of the case in court. The prosecutors also participate actively in the preliminary
investigations of such cases. In addition, the Prosecutor-General's Office is concentrating
resources on the improvement of the cooperation between law enforcement and prosecution
authorities. The role of the Prosecutor-General's Office is essential in training the prosecutors.
In addition, law enforcement staff often participate in these training courses.
The duty of the Ministry of Justice as the central contact point for international judicial
assistance is to receive the requests for judicial assistance and see that the requests are
fulfilled. This is usually done by another competent authority. The Ministry of Justice has
also the duty to forward the requests of Finnish authorities for international judicial assistance
to the authorities concerned and see to the translation of documents, as well as other duties
assigned to the central authority in international judicial affairs. Usually, the criminal
intelligence division of the NBI sees to the translation of documents concerning law
enforcement authorities. The Ministry of Justice also organises training and guidance in the
field of international judicial cooperation and represents the judicial expertise in the EU
Third-Pillar working groups.
Coordination between national authorities in international criminal matters is fairly
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weak in Finland.
In February 2000, a comprehensive report on the current international cooperation
practices also containing proposed measures to strengthen the coordination of international
judicial and executive assistance in criminal matters was published by a multi-agency working
group appointed by the Ministry of Justice in November 1998." As regards the coordination
of international judicial and executive assistance in criminal matters in Finland, the essential
authorities to be considered are the Ministry of Justice, the Prosecutor-General's Office and
the National Bureau of Investigation.
The opinion of the working group is that the national regulation and the international
agreements concerning international cooperation in criminal matters as well as the
organisational and functional structures satisfy present requirements. The basic goal set by
the working group is the creation of joint strategies and cooperation models for the essential
authorities, if necessary, on a high political level, in order to steer the course of the Finnish
judicial and law enforcement administration in international criminal justice cooperation.
The group underlines the horizontal character of the future developments and calls for
practical models for cooperation.
An imminent need for a cooperation model arises e.g. between the Ministry of Justice
and the NBI in connection of the implementation of the new extradition instruments and the
Schengen Information System.
To strengthen the judicial and law enforcement cooperation with the neighbouring areas,
the Ministry of Justice has recently decided to send a liaison magistrate to Estonia in order
to support the Estonian judicial authorities in the preparation of international criminal justice
matters. The experiences of the police liaison officer activities in Russia and Estonia have
proved to be very positive and the liaison activities have grown into a basic structure in
international police cooperation.
The cooperation in criminal matters with Russia has been based on the bilateral
agreement on judicial assistance (1987) and the bilateral agreement on law enforcement
cooperation against crime (1993 and 1996). Unlike the field of criminal investigations,
diplomatic channels are used in the cooperation between Finland and Russia in judicial
matters. The ratification by Russia, in December 1999, of the European Convention on
Extradition and the European Convention on Mutual Assistance in Criminal Matters is
changing the existing conditions and the bilateral agreement on judicial assistance will
remain in a secondary role. The central authority for judicial cooperation in Finland will be
the Ministry of Justice, and Russia, for its part, has defined five different authorities as
competent bodies for international judicial cooperation.
In particular, the national cooperation arrangements of the Finnish law enforcement
and prosecution authorities have to be coordinated with the arrangements required for the
participation of Finland in the European Judicial Network and the EUROJUST cooperation.
Moreover, the increasing joint activities in the framework of Europol require the settling of
questions concerning the competences of the Finnish law enforcement and prosecution
authorities. The cooperation between the essential authorities in the field of operation in
particular has to be strengthened.
Until now, joint operational activities by the essential authorities have been based on the
personal contacts between a few officials. This kind of cooperation has been successful and
flexible as long as the amount of cases has been low. During recent years, the total number
of criminal cases of international character has increased and also the amount of extensive
and particularly complicated cases is on the increase. This requires coordinated efforts and
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the effective use of the joint expertise of both prosecution and law enforcement authorities.
The working group proposes the establishment of an expert board comprising the
representatives of all essential authorities to support the authorities in international criminal
matters as well as to develop and maintain the strategic coordination of the activities in the
field of international criminal justice mailers. The board would also have the duty to see
that problems and solutions are documented in order that they can be used as a basis for the
establishment of good practices and feasible normative regulation. All the essential authorities
also have to reconsider the internal organisational and functional arrangements.
The implementation of both the Schengen Agreement and the European Convention on
Mutual Assistance in Criminal Matters has increased the amount of direct contact between
competent authorities. Direct contact between the Nordic judicial and law enforcement
authorities was already an established tradition. Direct contacts between authorities require
the development of existing information management solutions in order to make the
appropriate contacts accessible. Better coordination of information management concerning
international criminal matters is also necessary in order to make possible the follow-up of
developments in the field, planning and implementation of appropriate improvements.
The working group also strongly underlined the importance of special training for judicial
and law enforcement personnel in matters concerning international judicial and executive
assistance in criminal matters.

V. COOPERATION BETWEEN FINNISH AUTHORITIES AGAINST PROFESSIONAL
AND ORGANISED CRIME

The close cooperation between law enforcement and tax and debt collection authorities has
produced established practices in uncovering and investigating financial and economic crime
since the beginning of the 1990s, in particular. This extensive cooperation also has a great
importance for uncovering and investigating organised crime. The cooperation between the
tax authorities and the law enforcement authorities is based on close working relationships
and negotiations between the tax crime investigators of the tax administration and the police
authorities, particularly the NBI, but also the criminal investigation units of the largest city
police departments and cooperation districts compiled of several local police units for crime
investigation inside a province.
The joint permanent cooperation steering group of the police and the tax authorities
dates from 1981, when it was established on the basis of the need provoked by several largescale economic crime investigations. The activity of the tax authorities to organise inspections
and investigations was essential to this development.
There are specialised teams for the investigation of economic and computer crime as
well as drug crime in crime investigation divisions of the largest local police forces and the
NBI. The economic crime unit of the NBI was incorporated into the NBI main investigative
division in 1999. In the NBI, there are also specialised teams for the intelligence and
investigation of illegal immigration and illegal activities of environmental activists as well
as specialised personnel for several other types of criminal activities often connected to
organised crime. The forensic services are provided by the NBI laboratory and the district
forensic units providing routine services for several local police forces each.
In October 1998, the second decision-in-principle on action against economic crime and
"grey economy" was approved by the Finnish government. This programme for 1999-2001
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requires, as did its predecessor for 1996-1998, extensive cooperation and the engagement
of various authorities and interest groups in order to prevent and uncover illegal activities in
the field of economic activity. Legislative reforms and various research activities to support
the action are an integral part of the programme. The main idea of the programme is the
strengthening of close cooperation between various authorities and other partners. The
implementation of the programme is coordinated by a multi-sectoral executive board, taking
into account the projects prepared in the Third-Pillar working groups of the European Union,
such as the Action Plan for prevention and control of organised crime. The participating
authorities in the programme represent the administrative sectors of the Ministry of Justice,
the Ministry for the Interior, the Ministry of Finance, the Ministry of Trade and Industry, the
Ministry of Social Affairs and Health and the Ministry of Agriculture and Forestry.' 2
One of the main objectives of the police administration has been to increase the number
of prosecutors specialised in complicated economic crime cases to further the possibilities
of these kinds of cases to proceed successfully in court. This is the more important an aspect
as the criminal justice proceedings reform carried out in 1998 introduced oral proceedings
and abolished the possibility of suspension in all criminal matters. The prosecutor has the
leading role in the court proceedings of a criminal case.
When it comes to the National Programme on crime prevention of 1998, the main goal
of the activities has been to create a joint national strategy in order to decrease crime and
increase security by considering and taking into account the effects on crime of all decisionmaking in public administration. Partners in this cooperation include law enforcement,
judicial, education, employment, social and health care as well as urban planning authorities
at all administrative levels, the private business sector, churches and voluntary organisations.
The activities included in the programme and their implementation are coordinated by the
Crime Prevention Board which is to pay special attention also to the European Union Action
Plan against organised crime. The Crime Prevention Board is an expert body in which the
abovementioned authorities and organisations and appropriate research expertise are
represented. It acts under the Ministry of Justice. An evaluation report on the programme
will be prepared by the end of 2002.
The cooperation of the Finnish police, customs and frontier guard authorities dates
from the late 1970s, and the decree on the cooperation was passed in 1978. As a result of the
challenges caused by the opening of the frontiers of the Baltic states and the fall of the
Soviet Union, the development of the cooperation arrangements gained new momentum.
But it was only the joining of Finland into the Schengen Agreement that made it necessary
to reconsider the legislation, regulations and practices concerning the cooperation. In 1999,
an act on the frontier guard authorities was passed by the parliament which also required the
authorities concerned to consider whether the legislation concerning the cooperation between
the police, customs and frontier guard authorities should be renewed and included into a
new act. In their joint negotiations, the authorities agreed on new administrative orders
concerning the cooperation during the years 2000-04 and came to the conclusion that until
the entering into force of the Schengen Agreement, the cooperation could be maintained
and developed on the basis of the principles of the 1978 decree. It was also decided that the
preparation of a new decree-level document on the cooperation arrangements would be
started during 2000. The 1978 decree provides for joint negotiation arenas for cooperation
on national, provincial and local level and the regulation of cooperation at the level of
administrative orders.
The division of tasks and the exchange of information between the NBI and the Security
Police, both active in gathering intelligence on phenomena concerning organised crime, is
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based on a joint agreement made in 1997. In the field of international crime, the duty of the
NBI is to observe and act against international crime as well as act as the Finnish national
central contact point in matters concerning international crime. The Security Police has the
duty to observe, from the point of view of national security, the infiltration of crime into
neighbouring countries' administrative structures and into the Finnish enterprises active in
these countries. The Security Police also has the duty to acquire and gather information
about the possible infiltration of international criminal organisations through legal economic
or other activities into the Finnish society.
The cooperation of the NBI and the National Traffic Police is also regulated by a joint
agreement, made in 1998.
In 1996, the local police administration was renewed as a part of the regional
administration reform. The local police forces became a part of the State Local District
Offices, also comprising the local prosecutor's office, the local debt collection office and
the local register services. The State Local Districts/local state offices (kihlakunta — hilt-ad)
are subordinate to the provincial administration. Administratively, the State Local Districts,
and the local police as a part of them, are separate from the municipal administration. To
tackle local problems, local joint consultative security boards serving as arenas for discussions
and negotiations concerning the maintenance of law and order have been established, but
these boards do not exist everywhere and are mostly passive. The number of police districts
decreased remarkably, and this made it possible for local police forces to also carry out
reasonably large and difficult criminal investigations requiring expertise previously available
only in fairly large and well-equipped police units. On the other hand, problems arose as the
availability of police services weakened in minor and scattered population centres and
sparsely-populated areas.
In connection with the reform of provincial administration in 1996, the security division
of the committee preparing the reform proposed reorganising the national operative police
units according to a regional model by transferring most of their operative personnel under
the provincial police command units. The reform plan was justified by the large degree of
acceptance both in Finland and in the European Union of the efforts to move the power of
decision from the central government to regional or local authorities. The positive effect of
this kind of reform on the services provided by the police authorities to the citizens was
underlined, in particular. The reform was designed to promote the action of local police
forces and their cooperation partners, and the effectiveness thus attained at the regional
level was considered essential also from the point of view of the implementation of the
international agreements such as the Schengen Agreement, which Finland then anticipated
becoming party to. The proposal raised a lot of discussion and it was not carried out as it
was evident that intelligence and investigation activities at the national level needed to be
preserved and even strengthened to achieve the necessary coordination in an environment
of increasing international police duties and the more and more extensive and complicated
criminal cases to be investigated. 13
This discussion took place as a long series of struggles between the regional interests
represented by the provincial administration and the national interests represented by efforts
to create centralised national authorities to better carry out the investigation of extensive
criminal cases with contact points in several parts of the country and even abroad. The
creation of the national crime investigation unit, the NBI, took more than 30 years of
discussions, and since the establishment of the Bureau in 1955, proposals to disperse the
operative personnel of the bureau into the provincial police units have been made on several
occasions. It is interesting to see how the strong internationalisation of action against crime,
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starting also in Finland from the beginning of the 1990s, will redefine the scope of the
discussions concerning the organisation of crime investigation and intelligence in Finland.
The NBI and also other Finnish law enforcement authorities have participated and
participate in several international intelligence and investigative operations. Cooperation
concerning neighbouring countries, some of which are applicant countries, is particularly
active and particularly important from the viewpoint of the European Union. The Nordic
police cooperation, well known from the direct contacts between the police authorities and
the network of Nordic police liaison officers, is an integral part of the international cooperation
of the Finnish police administration.
Law enforcement cooperation with Europol is an integral part of the daily routine of
the criminal intelligence division of the NBI. There is no particular unit which concentrates
on Europol affairs only. Instead, the processing of documents and other matters related to
Europol is integrated into the normal process of criminal intelligence data exchange in the
NB!. Since Europol took up its full activities in 1999, two responsible cooperation
coordinators have been nominated. These coordinators receive the messages and distribute
the related tasks to the appropriate expert desks.
Finland has two liaison officers in the Europol headquarters, one from the police
administration, the other from the Customs. In the European Commission's anti-fraud unit,
OLAF, a representative of the Customs is in charge of the Finnish liaison desk.
The administration of INTERPOL affairs, as well as of other international operative
contacts, happens in a similar way. Particular effort has been dedicated to the reforms required
by the implementation of the Schengen acquis, due to happen during 2001 in the Nordic
Countries. At the moment, a particular organisation for SIRENE affairs is being created.
This unit will be a part of a communications section of the criminal intelligence division
into which all international communications activities related to international police
cooperation will be integrated. In addition to the preparations of the central contact point
for Schengen affairs, several projects to adapt the national police activities into the Schengen
environment have been started. Special emphasis has been laid on the development of criminal
intelligence activities and the capabilities of local police authorities to deal with matters of
international character such as illegal immigration.
Direct contacts between authorities also at the local level are a generally accepted
principle in Nordic law enforcement cooperation. However, Nordic 24-hour alarms, warrants
as well as requests for the confirmation of identity are always issued by using the NBI as an
intermediary. Requests for extradition addressed to Nordic authorities are also made with
the NBI as an intermediary.
The Nordic law enforcement cooperation is firmly rooted in the increasing mobility of
people between the Nordic countries. The basic milestones of the cooperation were set up
in the early 1950s when the first steps towards a single Nordic passport zone were taken. In
1954, a common Nordic labour market was established followed by a joint convention on
social security of Nordic citizens in 1955. The Helsinki Treaty of 1962 set the general
principles for cooperation between the Nordic countries and encouraged the investigation
and prosecution of a crime committed in a Nordic country anywhere in the Nordic area. The
principle of direct contacts is based on a joint agreement between Nordic National Police
Commissioners, made in 1968. In 1970, the Nordic prosecutors also agreed on the framework
of their cooperation. The efficient Nordic liaison officer network dates from 1977.
Cooperation between the Nordic police and customs authorities was organised on a systematic
basis in 1984.
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VI. NEW PRODUCERS OF SECURITY

In Finland, the law enforcement authorities, the police forces in particular, are highly esteemed
by the citizens. According to opinion polls, the police authorities are considered to be one of
the most trustworthy authorities in the government organisation. However, growing business
activities and the related increase in business premises and other forms of property have
strengthened the demand for private security services and therefore the private security
business sector is gradually increasing in Finland. In a rapidly changing and in many cases
even global business environment, confidence in the service quality and untarnished
background of an entrepreneur is no longer based on his good reputation but also requires
formal checks and certification. The growing risk of improper business activities and the
protection of the consumer against this are therefore the main focus of the updating of the
legislation and regulations concerning the private security business in Finland, now under
preparation. The main aims of the reform are to strengthen the legal protection of citizens'
rights and to offer protection for consumers, to clarify the distinction and relationship between
the security services provided by the state administration and the services provided by the
private sector, to define the services subject to licences and to renew the legislation concerning
training for private security service jobs.
It is proposed that the training of private security staff should be developed and increased.
The content and scope of the training should be defined by a decree issued by the Ministry
for the Interior. The trainees should be accepted by the local police authority. The powers of
detention of a private security agent should be the same as those of an ordinary citizen, with
the exception of the right to make security checks which should be granted to security staff
for safety reasons as many of those they detain are armed. The right to carry firearms or
other weapons or use a dog should presuppose working under the threat of violence.
Furthermore, the control and guidance of the private security sector should be
strengthened by establishing a unit for the control of private security services in the Ministry
for the Interior. This unit would have national coordination tasks and provide for the
authorisation of the private security companies and persons in charge of them. The companies
and their staff should also be registered.
According to the draft bill recently prepared by the Ministry of the Interior, private
sector security agents would be able to take the responsibility for private security only.
The cooperation between private and public security sectors would be strengthened by
establishing a security services board, in which the producers and consumers of private
security services as well as the public security authorities should be represented. The board
would have the duty to make initiatives concerning the equipment and quality standards for
security services to encourage and support the self-control of the private security sector
instead of tight supervision and control of the field by government authorities.
So far, the exchange of experiences and in some cases also information between the
private security providers and the public sector security providers has taken place on an
informal basis. Cooperation between the police and the insurance business — the risk
management, in particular — is an informal, established tradition and concerns several sectors
of security work, usually crime prevention or intelligence at a general level, such as the
exchange of information concerning new criminal phenomena. On the basis of the Police
Act, the police authorities may warn businesses about the risks caused by criminal activities.
Another cooperation partner of the police is the document security business, the cooperation
between them mainly concentrates on the exchange of forensic expertise and information
concerning risks.
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VII. ACCOUNTABILITY OF LAW ENFORCEMENT AGENCIES

The accountability of the Finnish law enforcement activities is mainly based on the strong
institution of the ombudsman and political regulation as shown partly in the Preliminary
expert discussions concerning matters under preparation, partly in the arenas for political
discussion such as the parliament and the media. The relationship between the justice and
law enforcement administrations is particularly interesting.
The Parliamentary Ombudsman (eduskunnan oikeusasiamies — riksdagens justitieombudsman) is an independent authority who oversees the observance of laws as well as the
implementation of constitutional rights and international human rights in the exercise of
official and public functions. The rights of the Parliamentary Ombudsman are exercised by
the Parliamentary Ombudsman and two Deputy Parliamentary Ombudsmen, each overseeing
certain branches of public administration. The Ombudsmen also investigate complaints
submitted to them, intervene in matters of concern on their own initiative and conduct onsite inspections of public offices and institutions. The Parliamentary Ombudsman focuses
particularly on prisons, military units, and institutions in the social welfare and health sector
in order to provide prisoners, conscripts and persons confined in closed institutions with an
opportunity to have confidential discussions with an Ombudsman.
The Parliamentary Ombudsman oversees, e.g., public authorities, including courts of
law and government offices and institutions, such as law enforcement authorities, and public
servants, including police-officers and other law enforcement staff. Anyone may complain
to the Parliamentary Ombudsman, regardless of age, citizenship or other similar factors.
A complaint will be investigated if the Parliamentary Ombudsman finds there is a reason
to suspect unlawful or improper action subject to the Ombudsman's jurisdiction. The
authorities in question are requested to provide reports and give statements concerning the
matter to the Ombudsman and the person complained against will be heard. Additional
information will be obtained through questioning by the police authorities or the
Parliamentary Ombudsman's own investigating officers. The decision of the Ombudsman
will be delivered to both the complainant and the person complained against, and in addition
to that, will often be released to the media as well.
The complaint may lead to a criminal charge against a public servant, or the Ombudsman
may reprimand a public authority or a public servant for improper conduct or faulty
proceedings. The Ombudsman may also express critical views concerning the interpretation
of law by public authorities or public servants or call the authority's attention to principles
of good administration. The Parliamentary Ombudsman may also recommend law reforms
with regard to statutory provisions he or she finds ambiguous, defective or inconsistent.
According to the Act on Police Administration, a warning to a member of the police staff
may be given by the appointing authority (usually the chief of the police unit concerned)
with the exception of the chiefs of the NBI and the Security Police appointed by the President
of the Republic. Warning to them may be given by the Ministry for the Interior. A reform of
legislation concerning misconduct in office was drafted recently in a working group of the
Ministry of Justice.
The main aim of the project is to define the legal responsibility of an official for his/her
actions as clearly as possible in the criminal code and clarify this responsibility from the
point of view of the use of public authority. The working group is also to draft the amendments
required by the Criminal Law Convention on Corruption established by the Council of
Europe on 27 January 1999. In the case of Finland this requires the establishment of penal
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responsibility of the Members of Parliament in cases of corruption, in particular.
The legislation and regulations concerning criminal investigations in cases where the
suspect is a policeman were reformed in 1997-98.
Normally, the criminal investigation is led by a police-officer, but in cases where a
policeman is suspected of crime, the investigation is led by a prosecutor. This also concerns
crimes committed by officers when not on duty. The Prosecutor General's Office has named
the prosecutors whose duty it is to take the lead in criminal investigations concerning policeofficers. The suspected crime of a police-officer is not investigated by the State Local District
Office where the policeman concerned is employed. If the policeman belongs to the staff of
the national police units, the performer of the investigation is determined by the location of
the unit concerned. The Provincial Police Command makes the decision about the local
police units responsible for these kinds of investigations. In cases where the suspect is a
member of the staff of the Supreme Police Command or a Provincial Police Command, the
case is investigated by the NBI.
If a complaint made against a member of the police staff requires preliminary
investigation, the matter is transferred to the competent police authority who passes it to the
prosecutor concerned.
The Office of the Data Protection Ombudsman (tietosuojavaltuutetun toimisto — dataombudsmannens byre)) was established in 1987 and acts under the auspices of the Ministry
of Justice.' 4
The Office of the Data Protection Ombudsman supervises, gives guidance and inspects
the activities of file-keepers as well as gives orders to them. The dissemination of information
to both file-keepers and the "data subjects" has a central role in the work of the office, but
the Data Protection Ombudsman (tietosuojavaltuutettu— dataombudsmannen) also has wide
powers, having the right to request information regarding file-keepers' activities and the
right to inspect personal data files regardless of confidentiality. The Data Protection
Ombudsman may also give specific advice to file-keepers in cases where there has been a
violation of law, or may inform the Public Prosecutor.
The Data Protection Ombudsman has powers to make his/her own legislative initiatives
and his/her authoritative view is often asked for when making legislative decisions.
The Data Protection Board is the most important governing body in the area of personal
file keeping. The Board makes decisions on e.g. applications submitted by the Data Protection
Ombudsman regarding the imposition of an obligation upon a file-keeper to proceed in
accordance with the Personal Data Act (523/1999). The Board also issues exceptions to the
provisions of the Personal Data Act and the Personal Data File Decree (476/1987).
The regulations concerning the particular practices related to law enforcement data
files are in the Police Personal Data File Act and the related Decree from 1995 ( 509/1995
and 1116/1995). The recently renewed Act on the Publicity of Government Activities (621/
1999) and the related enactments have been implemented from the beginning of December
1999. The exceptions to the general principle of openness of official documents are defined
in the Publicity Act, and these exceptions define, inter alia, the prerequisites for the secrecy
of law enforcement documents.
The scope of application of the updated Finnish transparency legislation is more extensive
than that of the former publicity legislation dating from 1951 as various provisions concerning
documents and official secrecy have now been collected under one heading and the law also
applies to private bodies and persons when performing tasks of public authority on the basis
of law (i.e. pension insurance companies). The new legislation strengthens and enlarges the
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implementation of the principle of publicity in public administration, increases the publicity
of matters under preparation and strengthens good information management practices as
well as the opportunities of the citizen to obtain information. Also the criteria of secrecy
were clarified by the new legislation, and a basis for a uniform regulation for the exchange
of information between various authorities was established. At the present moment, it is too
early to estimate the real impact of the reform on the transparency of the exercise of public
functions.
According to the Police Personal Data File Act, the delivery of law enforcement data
abroad is possible, for the purposes of police duties, i.e. to the INTERPOL organisation or
to a national police or other law enforcement authority of an INTERPOL member state. The
delivery of data to non-lNTERPOL states is possible only on certain conditions mentioned
in the Act. The delivery of data is also subject to particular regulations and binding
international agreements.
The delivery of data always happens after a careful consideration of each particular
case. With the prerequisite that crime investigations related to the subject matter have been
started or that the subject matter is related to preventive law enforcement measures, executive
assistance is usually given and also the use of coercive measures is possible. The international
exchange of information is an integral part of the established and daily routine of the Finnish
law enforcement administration.
In Finland, traditionally, the role of the competent minister,- i.e. the Minister of the
Interior, has been to back up and promote urgent reforms in the police administration that
need political support and require legislative measures. Many a time, these kinds of reforms
have been politically controversial and several Ministers of the Interior in Finnish history
have been chosen and nominated to perform duties connected to carrying out of certain
politically precarious reforms. The political importance and the attractiveness for professional
politicians of being the Minister of the Interior lie in the activities possible in the field of the
police administration. At present, the role of the Minister of the Interior in carrying out
reforms such as the legislation concerning more extensive powers to the police authorities
in the investigation of serious crime is crucial. The Minister himself has to ensure that the
preparations proceed without critical delays and that the necessary political support will be
acquired to the proposals.
Depending of the personal opinions of the ministers, the Minister of Justice may also
be particularly important to the police administration. Sometimes, the close cooperation
between the Minister of Justice and the police authorities has been essential in carrying out
legislative reforms of importance to crime investigation. The Minister of Justice may in this
way sometimes take the role usually taken by the Minister of the Interior in relation to
parliament and the public in passing critical legislation.
On the other hand, the authorities which draft Finnish law, belonging to the administrative
branch of the Ministry of Justice, represent a traditional counterweight to the aspirations
which emerge from time to time in the police administration to strengthen the powers and
means available to the police authorities in the field of criminal intelligence and investigation.
During the history of independent Finland, the debates concerning police powers have been
vehement and particularly fascinating from political point-of-view. Populist conceptions of
the more threatening types of crime and the necessity to extend police powers justified by
such crime are easily visible in the Finnish media. However, during the latest two decades,
legislative regulation and control over the means and powers available to the law enforcement
authorities in criminal investigation has tightened remarkably.
In matters concerning law enforcement authorities and their action, the national
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parliament is an arena for legislative decisions and political debate. As such, it has a
remarkable impact on the resources directed annually into the law enforcement sector as
well as on the legislation concerning both the general criminal policy and the working
methods and organisation of the law enforcement authorities.

VIII. EXPERIENCES AND PERSPECTIVES

During the first years of the 1990s ideas concerning the internationalisation of law
enforcement and the judicial environment were presented now and then in professional
fora. These ideas did not seem readily approachable then even if they were not at all farfetched. The fall of the Soviet Union and the European integration process bringing with it
Finland's membership of the European Union and the Schengen Convention changed the
existing conditions for law enforcement activities very rapidly and profoundly. Once and
for all, Finland ceased to be a backwater in terms of the threat of international crime. Instead,
as the country developed into a gateway for economic activities between the east and west,
it was also evident that the opportunities available in Finland for illegal activities would
become evident. The changes could soon be seen in international matters becoming an
integral part of daily law enforcement work in the field of professional and organised crime.
The figures describing the amount of international contacts in law enforcement matters
do not indicate any dramatic changes. However, certain developments towards increasing
complicity and the scope of criminal cases is evident. The most impressive change concerning
the law enforcement administration has happened in the field of the development and
maintenance of administrative readiness for international action required as a consequence
of international integration in the law enforcement environment.
Several organisational reforms have been implemented, and the development towards
an internationalised environment of law enforcement work has had its distinct effect on the
character of the reforms. However, the reforms implemented during the last decade of the
twentieth century in Finland cannot be reduced to the impact of international instruments
only. The basic structures of the reforms have grown out of the traditional national
organisations and their views and ways of action. These reforms also often have a long
history of preparations and their original aim has been to remedy the defects in the
organisation and actions of authorities from a purely national point-of-view. Arrangements
that would significantly change the duties or competences of various authorities have not
been made. Instead, strengthening cooperation and coordination between various authorities
as well as the training and recruitment of expertise are envisaged as a solution ensuring
international duties are performed more effectively.
International cooperation requires a remarkable amount of additional resources, and
this is not always fully understood in the field of traditional law enforcement activities.
Changes in the essential conditions of law enforcement work also require adjustments in
arrangements and peoples' ways of action. The traditional thinking in local terms is in a
process of adapting itself to the requirements of increased mobility of people, property and
information.
In 1995, professor Markku Temmes envisaged a shift towards a formal-legalistic
approach from the then strengthening managerial trend in the Finnish administration as a
consequence of the country's joining the European Union.° Still, this managerial control is
also new in the Finnish administrative system. The managerial trend has led in practice to a
decentralisation of national regulatory systems. As regards the strengthening of formalism,
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it is evident that the increasing amount and complexity of law enforcement tasks, brought
about by internationalisation, underline the importance of legal and other experts, careful
regulation and good organisation. The need for regulation is increasing, e.g. cooperation
between authorities as well as the actual regulation itself. Also the need of expertise and
special training for international activities are high on the agenda for developing the
organisation and staff to perform new duties of related to the increasing international character
of their work.
On the other hand, several reforms, particularly the renewed transparency legislation,
contribute to the legal protection of citizens and the right of citizens to obtain information
concerning administrative activities. In the international environment of today, finding a
feasible model for the balancing of political control and regulation of administrative activities
is a particular challenge. Until now, the public debate concerning these questions has remained
scattered and also the experiences of the renewed publicity norms are but a few.
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NOTES
I. For general information about the Finnish police organisation, see www.intermin.poliisi.fi/. When
not specifically mentioned, the data concerning various authorities, activities and projects
presented in this article are based on public and internal bulletins, directions and reports as well
as discussions with several expert officials.
2. For the history of the Finnish police administration, see Tuija Hietaniemi, Lain vartiossa. Poliisi
Suomen politiikassa 1917-1948 (Police in the Finnish Politics, 1917-1948, Vammala 1992) and
Tuija Hietaniemi, Totuuden jäljillä. Suomalaisen rikospoliisin taival (Criminal Investigation in
the History of the Finnish Police Organisation, Helsinki 1995).
3. General information about the Finnish customs authorities is available in www.tulli.fi/, and
about the frontier guard authorities in www.intermin.fi/raja/.
4. On the phenomena and reactions related to the criminal threats in Finland from the areas of the
former Soviet Union, see e.g. eastern crime. A Selection of Reports on Crime in the St. Petersburg
Region and the Baltic Countries, 1993-1999. National Research Institute of Legal Policy
Publication 168 (Helsinki 1999).
5. The Action Plan is published in Finnish as Turvallisuustalkoot — kansallinen
rikoksentorjuntaohjelma. Oikeusministerion Yleisen osaston julkaisu 2/1999 (Helsinki 1999).
6. Proposal HE 34/1999, www.eduskuntaffi/triphomet
7. Proposal HE 183/1999, www.eduskuntail/triphome/.
8. Data concerning the administrative branch of the Ministry of Justice is available in www.om.fi .
9. The Finnish Declaration is available in www.coe.fr/tablconv/30t.htm/.
10. About the role of the NBI, see e.g. KansainvMisten rikosoikeusapuasioiden koordinointi.
Tyoryhman mietinto. Oikeusministerio, yleisen osaston julkaisuja 1/2000, p.125-143.
11. The extensive report of the working group is available in Finnish: Kansainvfilisten
rikosoikeusapuasioiden koordinointi. Tyoryhman mietinto. Oikeusministeriii, Yleisen osaston
julkaisuja 1/2000.
12. Talousrikollisuuden ja harmaan talouden torjuntastrategia 1999-2001, www.vn.fi/vii/suomi/
vnyleis/vn981022.htm.
13. The reform plan is available in Finnish as Koottuun poliisin aluehallintoon, Aluehallinto 2000
turvallisuusjaoston mietinto 14.5.1996.
14. Information concerning data protection in Finland is available on www.tietosuoja.fi/.
15. Markku Temmes: The EU and Finnish Administration, Hallinnon tutkimus 4/1995, p. 258-263,
and Optimal Mix between Managerism and the Legal-administrative Regulatory System,
Hallinnon tutkimus 1/1997, p. 70-79.
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Polisen och tullen mot narkotika i Norden — Nordic Police and customs authorities
against drugs
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1.

LAW ENFORCEMENT AGENCIES IN SWEDEN

The police in Sweden form a national organisation, which means that there are no municipal
police forces. The Swedish police was nationalised in 1965. Furthermore, the police system
is a decentralised civil system organised at the local, regional and central level. Consequently,
it does not have any features of a military police. The base of the police is the local police
organisation with 177 police districts. At the regional level Sweden is divided into 24 counties
and there is a large amount of independence from the central level of the organisation.' The
board of the County, which is an administrative body that can be compared to a regional
government, is also responsible for the police and decides on the division of the county into
police districts and prepares the budget for the police organisation in that county. The National
Police Board (Rikspolisstyrelsen-RPS) is the highest authority. It is responsible for certain
administrative issues and supervision. The Police Academy, the National Criminal
Investigation Department (Rikskriminalpolisen-RKP) and the National Security Service
(Sakerhetspolisen-SAPO) are all parts of the National Police Board. Connected to this Board
is also the National Laboratory of Forensic Science (Statens Kriminaltekniska Laboratorium).
The Police are ultimately under the responsibility of the Ministry of Justice, which has the
political responsibility for the police force but is not operationally responsible.
In the police force there are in total 27,000 employees of whom 16,600 are trained
police-officers. This means that Sweden has 282 police-officers per 100,000 inhabitants.
Today, the sanction for more than 80% of all crimes and offences is a summary fine that is
imposed by policemen or prosecutors. The police force has in recent years become more
cost-oriented since the introduction of the possibility not to report minor crimes to the
prosecution service, together with widened powers for the public prosecutors to waive
prosecution.
Criminal investigation units exist at all levels in the police organisation. At the local
level, there is, as a rule, a specific criminal department in every police district. At the county
level, regional investigation units exist for narcotic and economic crimes, as do technical
units. Within the RPS, the RKP carries out investigations at the national level of international
crimes and of certain categories of narcotic and economic crimes.
In addition to the regular police service there are, at all levels, special law enforcement
agencies which are vested with rights to detect and investigate a restricted category of
offences. Here the Customs agencies and the Coast Guard that investigate crimes relating to
drugs and illegal immigrants, for example, can be mentioned. The Financial Inspectorate
(Finansinspektionen), an agency at the national level that oversees the performance of banks
and insurance companies is one unit that carries out the fight against economic crimes.
Other agencies are the Competition Authority (Konkurrensverket) and the Environment
agency (Naturviirdsverket). The latter investigates crimes relating to the environment together
with the boards of the County and the local boards of health (halsovdrdstyrelsema). 2

2.

THE PUBLIC PROSECUTION SERVICE IN SWEDEN

2.1 The Court system
The Swedish court system is a national system under the responsibility of the Ministry of
Justice. In addition, there is a special state agency responsible for the administration of the
courts, the National Courts Administration (Domstolsverket). In Sweden, there are two kinds
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of courts: ordinary and administrative. The first kind deals with civil and criminal cases
whereas the latter category deals with administrative cases. The ordinary courts are district
courts (tingsriitt), Courts of Appeal (hovrtitt) and the Supreme Court (Hogsta Domstolen).
Since 1970 all district courts are organised by the state. The number of district courts has
gradually been reduced and a concentration of district courts in urban areas can be seen.
Today there are 97 district courts, which examine cases coming primarily from their own
district. An appeal from these courts will go to one of the 6 Courts of Appeal. Not all cases
are, however, accepted by the Courts of Appeal, as, since 1993, the Courts of Appeal can
decide whether or not to grant leave to appeal.
At the highest level in the court system is the Supreme Court, which considers cases on
appeal from the Courts of Appeal. However, also here the taking up of a certain case is
dependent on a grant of leave to appeal. The general rule is that this is only granted when
the Supreme Court considers that a determination of the merits of a case would create new
case law of future benefit. The Supreme Court also examines cases in which there has been
an application for a re-opening of proceedings that have been decided by the Supreme
Court itself or by a Court of Appeal after the time limit for lodging an appeal has expired.
Cases can, however, normally only be reopened if relevant new material has become available
since the case was decided.

2.2 The Public Prosecution Service
As is the case with the organisation of the police and the court system, the Public Prosecution
Service is nationally organised and is a hierarchical organisation under the responsibility of
the Ministry of Justice. The Public Prosecution consists of 1,300 employees, among them
650 prosecutors. Organisationally, the Public Prosecution Service is divided into 13 regions.
These regional authorities have prosecutors for certain types of crimes, in particular economic
crimes. At the local level, the Public Prosecution Service is divided into 86 local districts.
The regional authorities supervise 83 of these local districts, whereas the districts of the
three largest cities of Sweden, Stockholm, Gothenburg and Malmo are independent from
the regional organisation.
The Attorney General (Riksciklagaren-RA) leads and is responsible for the administration
of the Public Prosecution Service. He also has the task of being the prosecutor when the
Supreme Court considers a criminal case. It is also of importance that he does not need to be
granted leave for appeal by the Court. The office of the RA employs 50 persons. Lastly,
there is an authority responsible for economic and other crimes committed in more than one
region. (Statsalagarmyndigheten for speciella mai)
The main task of the public prosecutors is naturally the prosecution of crimes, including
the investigation of alleged crimes. Pre-trial investigations can be initiated either by the
police or the public prosecutor. If the police have initiated the investigation, the public
prosecutor shall take over as soon as someone is "reasonably suspected" (skaligen misstankt)
of having committed such a crime.' Recent reforms that have taken place include, for example,
a development unit being created at the Office of the RA in 1995, on the initiative of the
government. The development unit deals with the aims of the organisation and different
groups of cases and working methods. It has been stated by the government that organised
crime will receive priority, together with economic crime, drug trafficking and crimes against
women. The public prosecutor service was subjected to reform in 1996. The main direction
of the reform was that the operational responsibility should be with the local districts of the
prosecution service.4
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3. ORGANISED CRIME IN SWEDEN

There is no official description or definition of organised crime in Sweden. However, the
eleven criteria of the EU are used as an operational definition at the National Criminal
Intelligence Service. In this sense Sweden can be said to have an official definition. However,
if the police find it necessary they might adopt a different one. It has not been considered as
necessary by the Ministry of Justice in Sweden to have a definition of organised crime,
since the legislation in Sweden is not based on this concept. Definitions are considered to
have threshold effects that are disadvantageous.' The fact that a criminal offence takes place
within the framework of an organisation may lead to a more severe punishment. There are
however no specific acts that are penalised merely because of the fact that they take place
within an organisation. It is possible though that such a circumstance can lead to a more
severe punishment. Furthermore, there is organised criminality on a large scale in Sweden,
according to the Head of the National Criminal Intelligence Service. Within the Ministry of
Justice, the work to fight organised crime started in 1997.
A group comprised of participants from different authorities (The RPS and Customs
authority) is currently investigating and gathering information about organised crime in
Sweden (Kartlaggning av den organiserade bnattsligheten i Sverige-ObiS). 6 The purpose of
the project is to work out concrete methods that may serve as a basis at the national level for
investigation and evaluation of organised crime and possibly also other kinds of serious
criminality. An information system will be created in order to gather information and
knowledge about organised crime. KOBS is a project with a connection to Europol in relation
to the creation of a register with descriptions of all kinds of organised crime.

4. LAW ENFORCEMENT UNITS TO FIGHT ORGANISED CRIME

4.1 National Law Enforcement Units
At the national level the National Criminal Investigation Department (RikskriminalpolisenRKP) is divided organisationally into three sections: the National Criminal Intelligence
Service, the National Policing Section and the Investigations/Surveillance/Operational
Support. The section dealing with intelligence is called KUT (KriminalunderrattelsetjanstenKU7) and was set up in 1995. It was then created as a separate service dealing only with the
analysis of intelligence, which meant that Sweden conformed to the system in many other
EU Member States.' KUT has approximately 140 agents. At the regional level, there are
about 125 agents, most of them in the districts of Stockholm, Gothenburg and Malmo, that
work with the intelligence service. KUT works as the gate in and out of the Swedish system
and has a very important role in the fight against organised crime. Information is obtained,
for example from INTERPOL, Europol and Schengen, and processed there. Information is
also given to the authorities in Sweden about current trends and tendencies. As regards the
exchange of information there is therefore a clear centralisation.' Within KUT there is a
department called the National Liaison Office (Nationella Samarbets Kontoret-NSK) with a
number of smaller sub-units dealing respectively with INTERPOL, Europol, SIS/Sirene,
BDL (Bureau de liaison), Baltic Sea and the Coordination of Records. KUT is still in a
phase of building up its structure and organisation. Data structures are being created in
order to establish permanent channels for the exchange of information with the rest of the
Schengen and Europol countries. Information will be shared and sent to databases in other
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countries regularly and there will be common access to databases. Sweden is also expected
to report yearly about the fight against organised crime at the national level to Europol. This
means that structures have to be established to allow for the gathering of the information
needed both at the national and the regional level.
Within KUT there is also a department that deals with the collection of criminal
intelligence. It consists of five units: the Drugs Unit, the Illegal Immigration Unit, the
Environmental Crime Unit and the Financial Intelligence Unit. The fifth is quite a large unit
called the Special Objects or Special Issues Unit. It consists of a number of smaller groups
that deal with different kinds of crimes. It has a very flexible structure and groups can be set
up for a shorter or longer period of time. The kind of crimes dealt with has often been
dependent on public opinion and on which issues have attracted attention lately. If a certain
category of crime is discussed in the Parliament, the Ministry of Justice will be made aware
of the situation and subsequently the National Police Board will be told to do something
about it. Money is then granted by the parliament and ends up in this unit in order to fight
the category of crimes in question.' Different groups that exist today within the Special
Objects Unit are groups dealing with child pornography, crimes committed in connection
with motorcycle gangs and criminality originating in eastern Europe and Russia.
As one of the units of the Criminal Intelligence Collection, the Financial Intelligence
Unit (RU) works within the framework of KUT. RU was set up in 1993 as a response to the
EC Money Laundering Directive of 1991. Until 1997, RU was a unit directly under RPS
but was organisationally united with the Financial Police in 1998 (Finanspolisen-FIP0).
FIU and FIPO are today consequently one unit dealing with economic crime and economic
intelligence. FIPO was established in 1994 because of the influence of the G7 and their
Financial Action Task Force (FATF). According to the recommendations of the FATF a
central unit should be established that receives information from the banks and gives
guidelines as to how the banks should behave towards their customers.'° The FIPO started
their work in 1995 and at that time dealt exclusively with money laundering. According to
a specially created and permitted computer system, certain kinds of bank transactions could
be registered. This means that people are registered that for the time being are not suspected
of having committed any crimes. FIPO is solely an intelligence unit both as regards money
laundering and economic intelligence. FIPO work closely with the Economic Crimes
Authority (Ekobrottsmyndigheten-EBM) and are their primary source of information. If
suspicions of a committed crime are established by the FIPO, the EBM is often contacted
and deals with the case." The FIPO are also in contact with OLAF for an exchange of
information. The merger with RU meant that the Financial Police today also deal with
economic intelligence. FIU are working according to its own specific and detailed rules and
their work is characterised by a very high degree of secrecy. They have their own direct
links for example with the Ministries of Justice and Finance.
A third department within KUT is an Analysis Unit, which deals with strategic and
operational analysis in order to inform the decision-makers, such as the Swedish government
and parliament and the EU.
Within the RICP there are several interregional crime squads with special tasks that can
be sent out to support the police at the local level. These squads are specialised for dealing
with certain categories of crimes. Examples of such squads are a "profiler group" (a group
working on criminal/crime profiles), a homicide squad and a squad dealing with serial
criminality.
The customs authorities can also be mentioned as taking part in the fight against
organised crime since they also have an intelligence service. An informal exchange of
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information also takes place between private companies and the police on ad hoc basis.' 2
Possible reform plans for the future that are currently being discussed include a change
in the distinction between the RKP and the National Security Service (SeikerhetspolisenSAPO) in order to combat organised crime more efficiently. Furthermore, the creation of a
central authority for the fight against organised crime is under discussion. This authority
would coordinate the work of the police, the customs and the public prosecution. There
seems to be a political will for the creation of such an organ."

4.2 Regional Law Enforcement Units
Since 1995, so-called "Regional Criminal Intelligence Units" (Iiinskriminalunderrattelserodan have been created at the regional level. Their tasks are the same as the
tasks of KUT, which are to analyse and assist the other units of the organisation with
information and provide a basis for the fight against organised crime. As regards narcotic
crimes and child pornography, there are special units dealing with these crimes in many
police districts. There is, however, no central structure in regard to this.
There is also regional cooperation across borders. This cooperation has often existed
for quite some time and has not been established with the specific purpose of fighting
organised crime, even though it is often used to deal with this kind of crimes. This cooperation
is a more practical solution established by the police rather than the result of directives from
the government or another body at a higher level. Examples of such cooperation that takes
place are between the Swedish region Skane and Denmark, Slane and Schleswig-Holstein,
Skane and Mecklenburg. (Schleswig-Holstein and Mecklenburg are both regions in the
northern part of Germany). There is also cooperation between Skane and the north of Poland
and between the Swedish region Vastra Gotaland and Schleswig-Holstein. In contrast to the
abovementioned cooperation, a specific task force has been established in order to fight
organised crime in the Baltic Sea Region. 14 This will be described further below.

4.3 Local Law Enforcement Units
"Neighbourhood policemen" (Niirpoliser) might be mentioned here as a measure to prevent
organised crime. Their work is pro-active and consists of gathering information about a
certain area as regards the population and the activities going on. With this information at
hand it is potentially easier to anticipate organised crime.'s

5. PUBLIC PROSECUTION UNITS TO FIGHT ORGANISED CRIME
A reform currently in process is the establishment of specialist prosecutors. In every local
public prosecution authority there will be two specialist prosecutors that deal with organised
crime. A system has been initiated where prosecutors are to be given further training within
their respective fields of speciality. They attend academic courses and take part in a training
programme over three years: 6 This means that at the local level there are certain special
units but not at the central level. There is no organised coordination between the specialist
prosecutors at the local level in the different parts of the country. It is, however, possible that
once the reform is completely achieved this will be established. Furthermore, something
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that has been discussed for a long time is the creation of prosecutors working on a national
level to fight organised crime."
A special prosecution office with an original statute has been set up in the field of
economic crime. The Economic Crimes Authority (Ekobrottsmyndigheten (EBM)) was set
up in January 1998 and started its operative work in June the same year. It is a kind of public
prosecution authority composed of prosecutors, policemen and economists. The setting up
of this organ was contrary to the basis of the Swedish law system where police and prosecutors
are separate and have different roles. Because of this, there was much resistance in the
beginning against this new authority. As it was not possible to create an integrated unit, the
policemen are agents of the RKP and seconded to the EBM.
In the EBM there is one head of the police and one head of prosecution. In the practical
work they are however integrated. The policemen investigate the cases they either receive
from the FIPO or discover on their own. The tax authorities also report many cases. When
they have sufficient evidence during the investigation procedure they can go directly to a
prosecutor at the same authority. EBM is directly subordinate to the government, which
means that it is not subordinate to the administration of, for example, the police, the public
prosecution service or the tax authorities.' 8 It coordinates the fight against economic crime
of all kinds, regardless of definitions. EBM has also the task of analysing threats and providing
information to the state authorities, creating and participating in international networks and
being the coordinating unit for proactive work. They also provide the government with
information about how the relevant legislation works, analyse the legislation and initiate
changes to this legislation. EBM has, apart from the office in Stockholm, regional offices in
Gothenburg and Malmo, which are the second and third largest towns in Sweden. The regional
offices also include investigators and public prosecutors. Furthermore, the regions Halland
and Gotland belong to the EBM in Gothenburg and Stockholm respectively, whereas the
cases in other parts of Sweden normally remain within the ordinary public prosecution
system. The public prosecutors in other parts of Sweden may however request EBM to take
over the case if the economic crime in question is very complex or if it has international
connections or extends to large areas of the country. From January 2000, EBM took over the
contact with OLAF and is the representative of Sweden in this respect's'
At the regional level, the motorcycle taskforce in Malmo led by a chief prosecutor can
be mentioned. He/she deals with criminality related to the motorcycle gangs in the southern
part of Sweden. At the local level, there is for example a special commission regarding
"raves" in Stockholm.

6. MULTIDISCIPLINARY INTEGRATED TEAMS

EBM was created in 1998 and is the only pure example of a multidisciplinary integrated
team in Sweden. It is, however, likely that a similar unit will be created in the future within
the area of environmental crimes. EBM consists of policemen and prosecutors working
together. Even though the policemen formally still belong to the police authority it is in
practice a unit where work is carried out in teams to fight organised crime. The main field of
work of this authority is the fight against economic crime. There is, however, no definition
of economic crimes, which means that all crimes that in one way or the other are economic
can be included in the activities of EBM. 2° This comprises tax crimes, crimes against company
legislation and insider legislation. The latter kind of crime may be reported also by the
Financial Inspection. EBM has, however, a general responsibility for coordination of the
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fight against economic crime also within the other prosecution authorities in Sweden. This
means for example supervision of how public resources are used and the assurance of a high
competence throughout the country. An economic council (Ekorlid) has been set up which
consists of all heads of the authorities that are active in connection with EBM. The Council
is chaired by the RA. Other participants are the head of the National Police Board and the
heads of the tax and customs authorities and the Financial Inspection. The head of the
Council for Crime Prevention (Brottsftirebyggande riidet-BRA) also takes part in Ekoradet.
In addition representatives of the Patent Office and the agricultural authority are present.
Within the police there are task forces where the customs authority, the coast guards,
the immigration authority (for example as regards illegal immigration) and the tax authority
take part. These groups are, however, created if there is a need for them in a specific case.
The network between the authorities is permanent but the operative groups formed are on
an ad hoc basis.
Some members of the police force have requested an increased use of multidisciplinary
teams. This is motivated by the fact that the most serious forms of criminality are becoming
more and more multidisciplinary. All areas that are expected to be profitable are interesting
for the persons committing serious crimes. In order to meet these forms of criminality the
traditional structures have to be abandoned.'
Within the public prosecution service, the RA has given orders to the public prosecution
authority in Malmo to look for new working methods and develop new organisational
solutions in order to improve cooperation with the police, the custom authorities and the
coast guards.
As mentioned above, the creation of a central authority for the fight against organised
crime is under consideration in Sweden. It would be a multidisciplinary integrated authority
since it would coordinate the work of the police, the custom authorities and the prosecution
service.
7. INTERNATIONAL COORDINATION AND CONTACT POINTS
RKP was designated by the Swedish government to function as the body of coordination as

foreseen by Recommendation 1 of the EU Action Plan. KUT, one of its divisions, has
coordinating competencies in the policy field, whereas RICP can be said to also have the
operational coordination competencies. Together they are coordinating the work of the police
force, the customs authority and the coastal guards.
At the level of the law enforcement agencies there is no Central Contact Point for all
authorities according to Recommendation 19 of the EU Action Plan. Within the police the
NSK (National Liaison Office) is the central contact point for exchange of information. The
NSK fulfils Recommendation 19 to some extent, with the exception that it does not function
as a national centre for information as regards the administration of justice and organised
crime.
Consequently the body of coordination and the central contact point in Sweden can be
said to belong to the same structure. NSK is a part of KUT, which in its turn is a sub-unit of
RKP. NSK, as the central contact point for the Swedish authorities, includes the national
central bureau of INTERPOL, the Europol national unit and the SIRENE desk. NSK is
therefore the gate in and out of the Swedish system and all information passes through
there.
At the level of the judiciary RA can be said to have the function of a central contact
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point. There are reforms taking place under which every prosecution authority will nominate
two specialist prosecutors for the fight against especially serious and cross-border crime.
These specialist prosecutors will work in close cooperation with the operational units of the
police. There is, however, so far no organised coordination taking place between these special
prosecutors in different local districts.
Other forms of international cooperation that can be mentioned are the Baltic Sea
Cooperation and the cooperation that takes place between the Nordic countries. Police
cooperation is very developed between the Scandinavian countries. It is based on the Nordic
Police Agreement from 1968. The police in Sweden may contact their colleagues in another
Scandinavian country without any formal barriers and procedures. The involvement of
national authorities is not needed. In the context of organised crime the Police and Customs
Cooperation in Scandinavia (Polis och tullsamarbete i Norden (PTN)) is relevant and
important. This cooperation dates back to 1982 when a political agreement was established
between the Nordic countries to mutually combat drug crimes. PTN includes cooperation
in practice and the exchange of information and also a corps of Nordic liaison officers
abroad with competence to act on behalf of all Nordic countries. At present there are 34 of
these liaison officers working for the police and customs authorities. Every police district
may then contact the liaison officers abroad. The mandate has since 1996 been extended to
cover all forms of international cross-border crime. Police-officers from one country can
also go to another of the countries in order to carry out investigations.
Sweden is also participating in police cooperation in the Baltic Sea Region. In 1996 a
task force on organised crime was created at the Baltic Sea States Summit when the respective
heads of government concluded that there was an urgent need for direct and concerted
action to combat organised crime. A task force was therefore established in order to elaborate
measures for the implementation of regional cooperation in this field and other concrete
proposals to reinforce it. The measures of the task force include exchange of information,
joint action, judicial cooperation and special surveys and training.n As regards the exchange
of information special contact points have been created that are manned 24 hours. A
communication system, BALTCOM, has also been established on the basis of the already
existing X-400 INTERPOL communication system. Joint concrete and operative measures
have been carried out in the fields of drugs, illegal migration, stolen vehicles and highly
taxed goods and within the field of money laundering. However, such regional cooperation
existed independently even before Sweden joined the EU, especially the cooperation between
Sweden and the other Nordic countries. The Baltic Sea cooperation is also not an EU project,
but the fact that Sweden then joined the EU encouraged and increased international
cooperation and informal contacts have been replaced with forma1. 23
8. SUPERVISION AND CONTROL

8.1 Institutions and Methods
As regards internal control services the police naturally have a system for internal control
and revision. Revision of the police organisation is constantly taking place. The public
prosecution service is also controlled by its own hierarchy. The work of the public prosecutors
is supervised in the first place by prosecutors at a higher level. A suspect or victim can
appeal a decision to prosecute or not to prosecute to the regional prosecutor or the RA.
The Public Prosecutors supervise the law enforcement service during the pre-trial
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investigations. The public prosecutor is always entitled to take over an investigation from
the police. A suspect can also initiate such a take over.
The control that can be exercised by a competent ministry is subjected to the principle
of independence of the administrative agencies, which is laid down in the Swedish
Constitution. This principle means that the government, the parliament and government
ministers are unable to interfere in an individual case dealt with by an authority/agency. The
Parliament and the government have a general responsibility to supervise the work of the
authorities but cannot interfere in an individual case. They can only supervise by changing
the legislation or the budget as regards the question at issue.
The Data Protection Authority (Datainspektionen) supervises the handling of personal
data and gives permission to set up databases. They do however not have the authority to
prosecute in order to sanction offences committed against data protection rules.
The Judicial Ombudsman (Justitieombudsmannen (JO)) supervises public prosecutors
and the police on behalf of the Swedish people. He has the right to press charges against
policemen and prosecutors. This can also be done by the Judicial Chancellor (Justitielcanslern
(JK)). The JK exercises supervision of the authorities on behalf of the Swedish government.
The JO, the JK and the Data Protection Authority may carry out inspections of the activities
of the police without prior notice. They are for that purpose allowed to enter the premises
and demand access to documents of any kind."
Another body of control is the Swedish National Audit Office (Riksrevisionsverket
(RRV)). This authority is an independent institution for central government auditing and it
examines the accounting and performance of all government agencies. Other bodies that
are subjected to its control are public enterprises and certain state owned companies and
foundations.
Recent reforms that have taken place regard the legislation concerning police data
systems. Before this reform, the police had to consult and ask permission from the Data
Protection Authority before creating a database. This procedure has now been facilitated.
According to the new legislation, the police can make their own evaluation as to whether a
new database is within the framework of what is allowed for by this legislation. They do not
have to ask for permission by the Data Protection Authority.

8.2 Proactive Police Work
Until now "bugging" has not been allowed for in Sweden. 25 A reform can however be expected
in this area quite soon since a proposal will be given to the Parliament from the Ministry of
Justice in the first months of 2000. The proposal will contain the suggestion that bugging
should be allowed for when there is a suspicion of serious criminality against someone that
is "reasonably suspected" (skaligen misstankt). The suspicion will have to be in connection
with a crime that can give rise to a severe punishment and conversations with lawyers,
journalists and priests will be excluded."
Telephone tapping and television surveillance is provided for in Swedish legislation
but the execution of this is subject to approval by a court decision." The public prosecutors
may file a request to the court, which can be a court of any kind in the hierarchy. The police
therefore have to go by way of the public prosecution service if they consider making use of
these kinds of methods. The new legislation concerning the police data system will however
facilitate the situation since the police will be allowed to build up a permanent criminal
intelligence database with information about non-suspects. If bugging is introduced, it is
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under consideration whether some kind of ombudsman will be needed to make sure that the
interests of suspects are considered. The Ombudsman might be given the right to interfere
and appeal against a decision of the court, since the suspect is unaware of the activities
carried out by the police and therefore is unable to defend his interests himself. The
introduction of an ombudsman would then make the process more of a two-part process."

9. CONCLUSION

The most important organisational changes within the police and prosecution service that
have taken place as a consequence of the fight against organised crime are the creation of a
National Criminal Intelligence Service (KUT) and a National Liaison Office (NSK) in 1995.
These organisational changes are due to Sweden joining of the EU but also to the collapse
of Communism. As a consequence of the latter, organised crime is deemed to have increased
in other countries, such as USA and Germany. Sweden was not so attractive for organised
criminal organisations but has adapted anyway to the increased threat." The KUT represents
a more intelligence orientated way of working for the police, something that before was
only characteristic of the National Security Service. It might also be because of this orientation
that the current discussion on changing the distinction between the KUT and the National
Security Service is taking place. A reform that is discussed at present is also the creation of
a central authority for the coordination of the fight against organised crime.
On the level of the public prosecution it is very interesting that the nomination and
education of prosecutors specialised in organised crime is currently taking place. It will
however take a few years before the reform is fully carried out and the consequences can be
evaluated.
It has been stated that the most important change that has occurred as a consequence of
the fight against organised crime is the closer cooperation between the police, the public
prosecutors and the customs authority that is taking place nowadays, especially the
cooperation between KUT and EBM.
This closer cooperation can also be said to have been manifested in EBM, which was
created as a multidisciplinary unit and is composed of policemen, prosecutors and custom
officials. EBM is the only example of a permanent multidisciplinary integrated team in
Sweden. This might however change in the future since it seems to be recognised that
organised criminality stretches over traditional borders and might be easier to fight with
these kinds of units. It has for example been mentioned that a multidisciplinary integrated
team would be set up in the field of environmental crimes.
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10. ABBREVIATIONS
•

NCIS — The National Criminal Intelligence Service = (KUT — Kriminalunder-

•
•
•
•
•
•
•
•
•
•
•
•
•

The Economic Crimes Authority = (EBM — Ekobrottsmyndigheten)
The Attorney General = (RA — Riksdklagaren)
EU — European Union
The Judicial Ombudsman = (JO — Justitieombudsmannen)
The Judicial Chancellor = (JK — Justitiekanslem)
The Financial Police = (FIPO — Finanspolisen)
FIU — Financial Intelligence Unit
OLAF — Office de Lutte Anti-Fraude-European Anti-Fraud Office
The National Criminal Investigation Department = (RKP — Rikskriminalpolisen)
The National Police Board = (RPS — Rikspolisstyrelsen)
The Council for Crime Prevention = (BRA — Brottsforebyggande rode°
The National Security Service = (SAPO — Sdkerhetspolisen)
Police and Custom Cooperation in Scandinavia = (PTN — Potts och Tullsamarbete i

rattelsetjansten)

Norden)

•
•

The National Liaison Office = (NSK — Nationella Samarbetskontoret)
Swedish National Audit Office = (RRV — Riksrevisionsverket)
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EXECUTIVE SUMMARY
Policing in the United Kingdom has historically been territorially decentralised. Policing
services have different cultural histories in each of the three separate jurisdictions of England
and Wales, Scotland and Northern Ireland. There are at present 43 separate constabularies
in England and Wales, 8 in Scotland and 1 in Northern Ireland. The system of prosecution in
the UK takes place under the common law and is enacted through the adversarial system. In
England and Wales the police had responsibility for the prosecution of offences until 1986
when the Crown Prosecution Service was created for this purpose. In Scotland the office of
the Procurator Fiscal has undertaken prosecutions since before the inception of the modern
police. In the contemporary period there is some convergence of policing practice north and
south of the border and this is especially evident in relation to the policing of organised
crime. There have been significant changes in the architecture of the policing system in the
UK over the course of the last decade and this has been, in substantial part, because of the
identification of organised crime as a significant social problem. The National Criminal
Intelligence Service (NCIS) emerged in 1992 as the principal institutional hub for
coordinating the national response to organised and serious crime. The NCIS defines
organised crime as "any enterprise, or group of persons, engaged in continuing illegal
activities which has as its primary purpose the generation of profits, irrespective of national
boundaries". Evidence reviewed in this report suggests that between 47% and 66% of criminal
cases that come to the attention of police which conform to this definition are connected
with drug trafficking. Changes in the architecture of policing in the UK subsequent to the
identification of organised crime as a significant social problem have tended to centralise
the system while preserving the appearance of administrative fragmentation. This has been
accomplished by a move towards intelligence-led policing and information sharing across
the variety of police agencies operating within the UK. The dominant focus in policing
organised crime has been on law enforcement rather than crime prevention. It is not clear
how effective the new measures have been in responding to the problems posed by organised
crime.

PRELIMINARIES —A SHORT DESCRIPTION OF THE POLICING AND
PROSECUTION SYSTEM IN THE UNITED KINGDOM IN ITS HISTORICAL CONTEXT
Criminal Justice in the United Kingdom is based on a common law tradition. Historically,
the police service has had the responsibility of preparing the case for the prosecution in
England and Wales.' It was only in 1986 that the Crown Prosecution Service (CPS) was
established as an independent institution in the criminal process. In contrast, the legal system
in Scotland has historically maintained the Office of the Procurator Fiscal (roughly akin to
the Juges d' Instruction in the continental system) and decisions about prosecution have
never rested directly with the police. The relatively late introduction of the CPS into the
criminal justice system and the existence of a common law tradition mark significant
differences that underpin the culture of criminal justice in England and Wales compared
with continental Europe. Despite the Procurator Fiscal, Scotland shares the common law
tradition with her southern neighbour and the possibility of "judge made law" sets both
jurisdictions apart from the continental model.
The history of policing in England and Wales is conventionally dated from 1829, with
the foundation of the London Metropolitan Police. Police forces for the rest of the country
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were established from 1856 with the passage of the County and Borough Police Act. There
was an earlier police tradition, but it was the formation of the "new" police from 1829 that
marked the establishment of the institution of the British Bobby (constable) that is recognised
as the symbol of policing in Britain today (Reiner, 1985). The system that was set up during
the nineteenth century shared similar features with the police system that was established in
the Netherlands during the latter part of that century. It was parochial and a great deal of
decision-making power over policing remained in the hands of local elites. The reason for
this is that, historically, there has been resistance to a police system centrally controlled by
the national government. There were some 259 police forces in England and Wales by 1860.
The subsequent history of these is one of gradual amalgamation and centralisation until the
creation of the National Criminal Intelligence Service (NCIS) and the National Crime Squad
(NCS) in the final decade of the twentieth century.
Initially the Treasury paid one-quarter of the operating expenses of these police forces
and undertook efficiency checks by annual inspection undertaken through the offices of
three Inspectors of the Constabulary. The police system that grew up across the country in
the wake of this act was a patchwork quilt and, as Stallion and Wall (1999) have documented,
each patch in the quilt was virtually unique unto itself. Initially, since most of the funding
came from the local government, what external control over the police there was remained
largely in the hands of provincial elites in the form of "watch committees" and the office of
Justice of the Peace. Some historians argue that chief officers were largely autonomous
from local governmental oversight (Bunyan, 1976). Chief constables of county forces have
been characterised as particularly autocratic, running their forces as individual fiefdoms
(Brogden, et al, 1988). It is generally agreed that there was virtually no inter-force cooperation
and the largest force, the London Metropolitan Police, provided something of a national
police body, if only on an ad hoc basis. It was about 1875 that the central government began
to pay 50% of the cost of county and borough forces (Soames, 1935, p. 204) and from about
that time statistical returns became more detailed. Most historians agree that by the 1880s
central government, through the Home Office, was becoming more important as the institution
of governmental oversight than local borough or county government (Emsley, 1997a).
However, it was the First World War that provided the great watershed. The war of 19141918 created a new perception of the need to coordinate the actions of chief constables
under central guidance. A number of more or less abortive police strikes in 1919 led to the
setting up of the Desborough Committee and then to the Police Act in that year. The Police
Act standardised pay and conditions across the country and "introduced the new concept of
a centrally guided and largely uniform system of local police forces" (Critchley, 1978, p.
194). Gradual amalgamation of the many small police forces had been taking place over the
course of the first century of the "new" police. By 1939 there were 183 police forces, in the
1964 there were 125, but in that year an acceleration of force amalgamations began. Also in
that year the Regional Crime Squad system for coordinating inter-force criminal investigations
was put in place. There had been some discussion of developing a "national police force" at
that time but "regionalisation" was seen as a more logical progression (Whitaker, 1964, p.
88). At that time nine regional crime squads were superimposed on top of the existing force
structure. Amalgamations continued until, by the 1970s, the present territorial division of
41 provincial forces in England and Wales, plus the City of London and the London
Metropolitan Police, was set.'
The police system in Scotland is somewhat different. There the establishment of the
modern police dates from the establishment of the Glasgow police in 1800, followed by
Edinburgh in 1805, Paisley (1806), Gorbals (1808), Perth (1811), Aberdeen (1818), Calton

James Sheptycki

(1819), Airdire (1822), and Dundee (1824). Police forces in Scotland were thus confined to
areas of high population concentration. The subsequent development of policing in Scotland
was piecemeal and control and direction of day-to-day policing was mainly at a local level.
In 1857 the Inspectorate for the Constabulary of Scotland was established and a modicum
of central state control dates from that period. The consolidation of Scottish police forces
during the course of the twentieth century was marked: in 1945 there were 49, in 1950 there
were 33 and in 1968 there were 22. The most important stage in centralisation came with
the reorganisation of Scottish local government in May 1968 when the number was reduced
to the present 8 (Gordon, 1980). 3 A Regional Crime Squad for the whole of Scotland was
formed in the following year. With Scottish Devolution in 1999 this means that there is, in
all but name, a national crime squad for Scotland. It should be noted that the offices of the
Procurators-fiscal assumed at least some of the responsibilities of a public prosecutor from
the mid-eighteenth century — long before the "new police". Since 1907 this office has been
centrally appointed by the Lord Advocate and since 1927 the Procurators-fiscal have been
civil servants. As previously mentioned, unlike the police of England and Wales, in the
Scottish system, decisions to prosecute have never rested with the police. Rather, decisions
to invoke the criminal process have been seen to be matters of public policy pursued in the
public interest and this has, in important respects, made law enforcement in Scotland more
of a centrally discharged function.
Policing in Northern Ireland is a subject which resists easy summation. The Royal
Ulster Constabulary (RUC) is the fourth title for the state policy agency in the region in the
past 170 years (Brogden, 1995, p. 6). The Peace Preservation Force, begat the Irish
Constabulary, which begat the Royal Irish Constabulary which begat the RUC. In the
contemporary period the RUC is again undergoing considerable reform, but the historic
situation in the province means that this transformation is proceeding from a basis of a
considerable build-up of state policing capacity. In the mid-1990s Northern Ireland had
three times more officers per capita than England and Wales (1:135 in Northern Ireland as
opposed to 1:445 in England and Wales). In addition, at roughly £600 million per annum in
the mid-1990s, per capita spending on police in the province was roughly three times higher
than in England and Wales (Weitzer, 1996, p. 28). Due to the political situation in Northern
Ireland, it has been estimated that terrorism and public order duties consume 80% of police
resources and time (ibid. p. 29). The RUC is responsible to a Police Authority, the members
of which are appointed by the government. Brogden reports that "there is a rejection of the
institutions which structure police-community relations" including the Police Authority for
Northern Ireland (PANT) (op cit. P. 6). Weitzer (1996) reports that the PANI's limited powers
over the RUC help to explain why the Authority has not intervened more frequently in
matters of controversy and instead has concentrated on technical and administrative matters
(p. 34-35). The low levels of reported crime in the province have been linked to the tensions
arising out of the political situation. Criminoligists have documented the practices of informal
or popular forms of justice which circumvent the formal criminal justice apparatus, which
also may account for the low official figures (Hillyard, 1993, Morrissey and Pease, 1982).
Currently there are efforts to demilitarise policing in the province and attempts are
being made to construct a model of democratically accountable, community-oriented
policing. Brogden (1995) suggested that the move to community policing must necessarily
come after an intermediate stage, which he refers to as the "bandit-catching" phase. In his
words:

4

United Kingdom

In a community that regards the state police as illegitimate, there has to be a progresive
gaining of trust. Truces have to be negotiated [and] effectiveness demonstrated before
the consent intrinsic to community policing is achieved. While clearly effective crimefighting policing is often underpinned by community support, the latter must be earned
incrementally . . . the new community peace structures must be accommodated by
police commitment to prove themselves competent as crime fighters. A negotiated local
Policing by Objectives strategy provides the one mechanism of transition from militarystyle policing through bandit-catching or crime fighting to community policing (ibid.
p. 18-19).
Efforts to transform the RUC will inevitably be affected by broader changes to the legal
context of policing. It is beyond the capacity of this report to deal in detail with such matters.
However, it can be stated that changes to the legal context of policing in Northern Ireland
principally concern changes in legislation that is peculiar to Northern Ireland, legislation
that has been devised both at the level of the Courts and at the level of police powers that
aim to deal with the perceived threat to social and political stability. The RUC have weilded
extensive powers under two main emergency laws — the Emergency Provisions Act (EPA)
and the Prevention of Terrorism Act (PTA), which allow for preventative detention for up to
seven days, house searches, exclusion orders and "Diplock-Court" trials (special non-jury
trials for terrorist cases with exceptional rules of evidence). It was reported in 1996 that
over the preceeding 20 years over 60,000 people had been arrested, interrogated and relased
without charge (Weitzer, 1996, p. 30). Clearly a political settlement acceptable to all parties
is inextricably tied to the project of transformation and the democratic legitimation of policing
in Northern Ireland. However, this process is extremely fraught, not least because of the
practice of "popular justice" (Hillyard, 1993). Observing the semi-formalised nature of
popular justice, some criminologists have conceptualised these often violent community
reactions to crime and disorder as "the black criminal justice system" (Morrissey and Pease,
1982). Informal justice in the province bears some considerable resemblance to the historic
form of "committees of vigilance" on the frontier of the United States during the nineteenth
century. Both the formal and informal systems of policing use the issue of crime and its
control as a vehicle in the struggle for political legitimacy. In such circumstances it is very
difficult to draw easy distinctions between policing, vigilantism, protection rackets and
organised crime. At the time of writing a settlement has yet to be achieved and the policing
situation in the province remains in flux.

THE CROWN PROSECUTION SERVICE IN ENGLAND AND WALES
As previously mentioned, the origins of the Crown Prosecution Service (CPS) for England
and Wales date from 1986. The establishment of this institution was based on
recommendations of the Report of the Royal Commission on Criminal Procedure, chaired
by Sir Cyril Philips. In brief, the report concluded that it was undesirable for the police to
both investigate and prosecute crime. It was also concluded that standardisation of prosecution
practice across England and Wales was both necessary and could only be achieved by the
development of a more robust system of public prosecution. Philips advised that the functions
of investigation and of deciding whether to charge a person with an offence should remain
with the police, but that from that point onwards the conduct of the prosecution should be
the responsibility of a new, locally based prosecuting service with some national features.
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Instead, the government established a national Prosecution Service headed by the Director
of Public Prosecutions and under the superintendence of the Attorney General, that is, one
which was accountable at the national level and not to any local body. The CPS was
legislatively embodied with the passage of Prosecution of Offences Act 1985 and commenced
operations in 1986. Currently the CPS is organised into 13 areas which are in control of 93
branches and this system is controlled through two CPS headquarters offices, one for London
and one in York. Branches are required to operate in highly standardised ways and instances
of particularly serious crime may be forwarded to the Central Casework Unit.
This new institution occupies a position between the police and courts. The police
continue to be responsible for deciding on the charge and for preparing a case file for the
CPS. The CPS role is one of reviewing cases passed to it by the police after they have
charged a defendant in order to decide whether the evidence justifies the charge. CPS lawyers
may choose to proceed with a prosecution, down-grade the offence or discontinue the
prosecution altogether. It is not uncommon for the CPS to send papers back to the police to
ask for clarification, additional statements or, in some instances, request that the police
undertake further enquiries. Reportedly, there has been tension between the police and the
CPS, but the new institution has not markedly affected the workings of the court (Glidewell,
1998). The CPS employs approximately 6,000 personnel about one third of whom are lawyers
and the rest administrative support staff. By the late 1990s this service managed about 1.3
million cases a year, of which 120,000 were serious enough to be tried in a Crown Court.
The vast majority of this work is routine and involves relatively minor offences but the CPS
is responsible for "serious crime" including complex cases which might be said to fall
under the heading of "organised crime". The CPS has little control of its workload. Case
files arrive from the police who have already agreed the date of the first hearing in court.
About 12% of cases advanced by the police are discontinued and this is the source of some
friction. According to some police managers, police-officers no longer feel the sense of
ownership over routine cases that they once did (personal communication to author). After
assembling the file, officers pass it on and subsequently only revisit it at the behest of CPS
lawyers. Cynicism about the prosecution service on the part of rank and file police-officers
may emanate from an awareness of discontinuances and/or the downgrading of offences,
which suggests a lingering sub-cultural reluctance to drop the "traditional" police role of
prosecutors and adopt the "new" role of impartial evidence gatherers on behalf of the "true"
prosecuting authority: the Crown Prosecutor. Statistically the highest discontinuance rates
and down-grading of offences are associated with charges of violence against the person
and criminal damage, while the lowest are associated with motoring offences.' A plausible
explanation for this is that it is relatively easy for the CPS to down-grade offences associated
with violence (Grevious Bodily Harm to Actual Bodily Harm, Actual Bodily Harm to
Common Assault, etc.). According to Glidewell (1998) this is a matter for concern, but
there is no research evidence to suggest why this pattern has come about (p. 5). Some
operational police-officers believe that this is symptomatic of plea bargaining.
The CPS memorandum of evidence to the Home Affairs Committee of Inquiry into
Organised Crime (Home Affairs Committee, 1994) emphasised that the police in England
and Wales are responsible for the investigation of crime and the CPS for conducting the
prosecution. However, it also pointed out that, under section 3(2)(e) of the Prosecution of
Offences Act 1985, it is the duty of the Director of the CPS to give advice on all matters
relating to criminal offences. This was taken to suggest that in lengthy and complex
investigations the CPS might be involved at the pre-charge stage, but only at the request of
the police service. Such involvement was said to be with regard to sufficiency of evidence
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requirements and an evaluation of matters relating to the public interest. The memorandum
states: "it is recognised that there is a fine dividing line between advice on evidence and on
the legal and evidential effect of investigative techniques, on the one hand, and advice on
the tactics and day-to-day handling of a police enquiry, on the other" (p. 112). Moreover,
"the CPS considers it imperative that this distinction does not prevent the police from
requesting and receiving full advice in cases of major crime, where evidential pitfalls may
have the gravest implications for a successful prosecution." (p. 112). Nevertheless,
This division of responsibility is of particular importance and difficulty in relation to
participating informants. Organised crime groups are difficult for the police to investigate
and undercover methods may be necessary. Whilst the CPS wishes to give as much
advice as possible about the legal effects of police actions, it cannot enter into the area
of directing operations or sanctioning criminal offences (ibid. p. 112).
The 1998 review of the Crown Prosecution Service touched upon the relationship
between CPS lawyers and the new National Crime Squad (about which more below).
Although far from specific the Review seemed to echo the above position (Glidewell, 1998).
The review recommended that these cases be handled through central casework management
structures based at the CPS headquarters and, further noted "the need for highly skilled
Crown Prosecutors able to provide prompt and detailed legal advice to operational officers
engaged on complex trans-national investigations. Familiarity and close liaison with foreign
law enforcement and judicial authorities will also be essential" (ibid. p. 149). It was
recommended that special case work groups be established in close proximity to the regional
offices of National Crime Squads — it was envisaged that protocol would require that officers
of NCS and cooperating Special Caseworkers would inform the Chief Crown Prosecutor
when developing cases, but direct approaches by NCS to casework lawyers was not precluded
in the recommendations, in other words: the prosecutors were envisaged as a resource for
law enforcement (ibid. p. 150).
The CPS is not in a hierarchical relationship with the police and is not understood to be
a source of external monitoring of the construction of criminal cases. Crucially, the
relationship between the CPS and the police service must be understood in the context of
the adversarial system. The prosecution file that the CPS receives is not intended to be an
objective basis for judgement over guilt or innocence. It is an unofficial aid to the prosecution's
oral presentation of its case. As Field et al. explain (1995), because of the strongly competitive
relationship between the prosecution and defence, lawyers acting on behalf of an accused
person are not prepared to reveal any aspects of their case, nor are they likely to suggest
exculpatory avenues to enquiry or witnesses to the prosecution since they like to use this
type of information to surprise the prosecution. This fact, combined with the absence of
investigating judges as, for example, are found in the system for criminal prosecution in the
Netherlands, means that the CPS is heavily dependent on the information it gets from the
police who construct the case against the suspect. Nor is the prosecution obliged to seek out
exculpatory evidence. Field et al. also note that a central feature of the adversarial system is
that there is no non-partisan party whose duty it is to establish the veracity and consistency
of files pertaining to the case for the prosecution and, further, suggest that it is this that has
led to a number of miscarriages of justice.
To date there has been no scientific empirical study that considers precisely how the
police and CPS work in the context of criminal investigations pertaining to organised or
other serious crime. One study of the prosecution process in England and Wales (McConville
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et aL, 1991) argued that every criminal case — embodied in a file — is "constructed". This

empirical study showed how the information presented to the prosecutor is controlled and
shaped by the police in such a way that the report received by the prosecutor is not an
objective account of a crime, but rather is geared to producing the outcome the police wish
to secure. This view provoked a sustained debate within British academic criminology
regarding the appropriate balance to be reached between considerations of efficiency and
the need to respect civil liberties in efforts to repress criminal conduct (Duff, 1998, p. 612613). Although there has been some considerable research on "intelligence-led policing" in
Britain (Sheptycki, 1999), which considers in almost equal proportions questions pertaining
to efficiency/effectiveness and police ethics, this has not included substantive analysis of
the involvement and role of the CPS in pro-active police investigations. Journalistic accounts,
however, reveal that there is considerable scope for problems. In 1996, the journalist David
Rose reported on a police operation conducted in 1992 which involved police entrapment.
According to him a top CPS official, the director of headquarters case-work in London,
gave permission for the police first to obtain and then to attempt to supply a group of
suspected criminals with counterfeit American Express travellers cheques. Rose reported
that the CPS official promised that if the undercover officers involved had to commit offences
to trap the individuals under investigation they would be given immunity from prosecution.
Further, the CPS official "made no attempt to verify any of the police claims being made
about the value of this operation" and "with the customary "hands-off" CPS approach, he
took what he was told at face value" (Rose, 1996, p. 203). Such action is in direct contravention
of Home Office guidelines which state that:
No public informant should counsel, incite or procure the commission of a crime. When
an informant gives the police information about the intention of others to commit a
crime in which they intend he shall play a part, his participation should be allowed to
continue only where (i) he does not actively engage in planning and committing the
crime; (ii) he is intended to play only a minor role; and (iii) his participation is essential
to enable the police to frustrate the principal criminals and to arrest them . . . [T]he
police must never commit themselves to a course which, whether to protect an informant
or otherwise, will constrain them to mislead a court in any subsequent proceedings
(quoted in Levi, 1995, p. 200).
What this indicates is that pro-active investigations against organised crime groups are
not constrained much by external oversight. The dominant view within the criminal justice
system seems to be that it is necessary to smooth the path of police investigations. As one
academic observed, contemporary crime control efforts mean that "rights are increasingly
bestowed upon and embedded in the system itself, enabling it to produce, distribute and use
whatever knowledge is deemed necessary" (Ericson, 1994, p. 113). The CPS is to be an
active agent in furthering this process. The 1998 review of the CPS noted that it was necessary
for the prosecution service to be organised to cope with serious crime and that CPS lawyers
would need to be able to advise the police at an early stage in the investigation process.
"This will involve some CPS lawyers and caseworkers in working closely with police teams"
and this "will probably also involve international cooperation". There was therefore a
requirement "that there should be in the CPS both lawyers and caseworkers with particular
expertise in these areas of crime". Further, "in many cases it will be important that the
prosecutor should be well versed in the protection of the identity of undercover officers and
in the handling of sensitive evidence and in the present law relating to advance disclosure"
(Glidewell, 1998, p. 149).
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THE ROLE OF THE LORD ADVOCATE AND THE OFFICES OF THE PROCURATORFISCAL IN SCOTLAND

The situation with regard to the role of Scottish prosecution service requires separate
treatment. As previously mentioned, the role of Procurator-fiscal in the routine management
of the system of public prosecution is historically entrenched in the Scottish system. The
Scottish prosecution service is headed by the Lord Advocate and his deputy, the Solicitor
General, both of whom are government appointees. The Lord Advocate appoints several
members of the Scottish Bar to act as Advocates Depute, these senior law officers being
known collectively as the Crown Counsel. They both prosecute in the High Court (where
most serious cases are heard) and provide advice to local prosecutors about the categorisation
of cases. In routine cases, proceeded against in Sheriff or District Courts, the Lord Advocate
acts through the Procurators-fiscal, that is the local prosecutors, of which there are currently
49, most of whom have one or more deputies. It is usual that in cases of serious crime
advice will be taken from the Crown Office in Edinburgh.
In a somewhat anodyne article pertaining to the Annual Report of the Scottish Chief
Inspector of Constabulary in 1996, The Scotsman newspaper (Aug. 30, 1996) reported that
John Boyd, the then Chief Inspector of Constabulary for Scotland, had expressed some
concern regarding the establishment of an office of the National Criminal Intelligence Service
(NCIS, about which more below) in Scotland. According to that newspaper:
Government and Scottish Office ministers know the constitutional arrangements in
Scotland are different from England. It's important that [NCIS] operate within the
confines of the responsibilities chief constables have in Scotland and within the Scottish
criminal system under the Lord Advocate.
At issue was the possibility that the opening of an NCIS office in Scotland would mean
that an English chief constable might assume some jurisdiction in Scotland and, perhaps,
undermine the proper supervisory role of the Lord Advocate. This is not a matter of nationalist
pride. Referring to the establishment of the NCIS offices in Scotland Neil Walker (1999)
observed that "the decision to locate the UK-based Scottish NCIS and Customs and Excise
alongside the Scottish-based Scottish Crime Squad in the same purpose built accommodation
near Glasgow raises questions about their interrelationship and the adequacy of the
accountability mechanisms. ." (p.111). Walker was observing the complexity of information
flows within a variegated ("multi-tier") policing system and the problem of asserting a
modicum of democratic control in a system that had grown increasingly complex through a
process of "incremental drift". In Scottish criminal procedure responsibility for the
investigation of crime rests with the police under the control and guidance of the public
prosecutor who, according to Christopher Gane, "certainly enjoys greater discretionary
powers than are enjoyed by his counterparts in any system in continental Europe" (Gane,
1999, p. 67). The Scottish prosecution service, under the directorship of the Lord Advocate
and his deputy the Solicitor General (both of whom are government appointees), operates
under the principle of "expediency" (i.e. with levels of high discretion) and in what they
consider to be the public interest a notion which Peter Duff (1999) characterised as "a broad
catch-all notion which allows them considerable freedom of action" (p. 118). However,
while the dirigiste powers of the Crown Counsel are great on paper, research carried out by
Moody and Tombs (1982) indicates that, like the situation south of the border, the role of
the police is crucial in the supply of information to the Procurators-fiscal. Citing a raft of
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research pertaining to decisions to divert from prosecution, either to social work or psychiatric
interventions, Peter Duff (1999, p. 119) concluded that "in essence, therefore, the police, as
the main source of information for the prosecution service, do exercise a considerable measure
of control over the progress of criminal cases". It seems reasonable to assume, although
none in the academic research community in Scotland has yet sought to verify such an
hypothesis, that the police service in Scotland has great latitude in shaping the case for the
prosecution in instances what might be said to come under the rubric of "organised crime"
as well and that the wide discretionary powers of the Lord Advocate and Crown Counsel are
facilitative of decisions made. Wide powers of discretion and the consequent great flexibility
of the system would explain how the potential jurisdictional difficulties attendant with the
cross-border relations between the Scottish NCIS and NCIS in England and Wales have
been elided. Operational officers at NCIS headquarters in London have indicated that crossborder police operations have been mounted between English and Scottish police and that,
on occasion, such operations have been, to all intents and purposes, lead by English officers.

THE SYSTEM OF PUBLIC PROSECUTION AND THE POLICING OF ORGANISED
CRIME IN THE UK

To date no systematic academic research has been undertaken into the interface between the
police service and the system of public prosecution in Great Britain as it pertains to the
control of organised crime. What evidence there is suggests that, in general, criminal
investigations, including (indeed, perhaps especially) "pro-active" ones, are shaped largely
by the perceived needs of the police investigators. This gives rise to questions about the
extent to which police investigations are governed by the rule of law. A symptom of this, as
has already been mentioned, are the problems that surround the so-called rules of disclosure.
Briefly, such rules require that the defence have access to all the information amassed by
the investigators in the preparation of the case for the prosecution. Case law has developed
in such a manner in England and Wales whereby all statements made by witnesses and
suspects during the course of an investigation and all investigators" notes have to be disclosed
to the defence (Levi, 1995, p. 199-200). Importantly, disclosure rules pertain to any
information provided to the police by informants, including undercover police and
participating and non-participating informants and it has been suggested that a significant
number of cases have been withdrawn from prosecution or not proceeded against in order to
protect the identity of such persons. From the point of view of a defence counsel which is in
a structurally weak position in the adversarial courtroom battle, this is the best method of
uncovering the use of agents provocateurs and one of their most potent weapons in cases of
this sort. From the point of view of control agencies responsible for dealing with organised
crime, however, such rules are extremely problematic. Rose (1996) suggests that 10% of
such cases are withdrawn rather than risk bringing to light the identities of informants (p.
189). He also points to an unquantified number of "cracked trials" where proceedings have
been discontinued rather than risk the consequences of such disclosure. The factually guilty
have walked free as a result of the disclosure rules. At the same time, rare instances of
unethical or unscrupulous law-enforcement action have made it clear that, in the absence of
any non-partisan external review of the construction of the case for the prosecution, defence
lawyers labour against a potentially oppressive juggernaut. This would suggests that there
is a need to clarify the scope of acceptable investigative methods in cases of "organised
crime"(Ashworth, 1994, p. 96) and to improve the system of oversight for police operations
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of this type (Saunders, 1997, 1080-84). The CPS in England and Wales and the Crown
Counsel in Scotland might be the institutions through which the latter can be achieved, and
a more robust Code of Practice "for all to see" (as recommended by Ashworth) could go
some way to achieving the former. However, what is required most are sustained empirical
investigations into the backstage areas where police and public prosecutors conduct their
strategy sessions since legal accountability is inevitably limited by the low visibility and
high discretion of investigative work (cf. Reiner, 1997, p. 1027). This is especially true of
the infrastructure for policing "high level", "serious", or "organised" crime in Great Britain.
What is certain is that the system of criminal justice in Britain is rather different from
her near neighbours on the continent. In England and Wales, case construction has historically
been the province of the police and the introduction of the CPS has only marginally changed
this. In no sense does the CPS direct the conduct of criminal investigations. In Scotland the
historical position is different. There the tradition is more akin to the continental model.
However, it does seem that police have become more directive of investigations and this
seems especially likely in the case of pro-active police investigations that are associated
with organised crime control. The implication of this is that, when European criminal justice
agents cooperate with their counterparts in Britain in operational matters relating to the
investigation of organised crime, they are likely to find themselves dealing, in the first
instance with police-officers and only latterly with officials from the prosecutors office.

ORGANISATIONAL CHANGE IN UK LAW ENFORCEMENT WITH RESPECT TO
POLICY CONSIDERATIONS REGARDING ORGANISED CRIME

As was mentioned in the opening sections, the system of policing in Great Britain established
in the first part of the nineteenth century was very parochial and it was only over time that
it gained a modicum of centralised authority. Indeed, in the 1960s it was clear that policing
in most of the country was largely a matter of local concern and, with 125 separate
constabularies in England and Wales, it seemed indisputable that there was a need to
rationalise the system. The Royal Commission report of 1962 did not recommend anything
more than amalgamations of police forces, so that by the 1970s that number had been
reduced to the present 43 forces of England and Wales, the 8 forces in Scotland and the
RUC in Northern Ireland. It is seldom recalled that there was a minority report published
alongside the official report of the Willink Commission, penned by one Dr Authur Goodhart,
which argued for a national police system. The minority report suggested that liaison across
force boundaries could not be as effective as a command relationship. It was also noted that
detective officers were frequently reluctant to share information about active criminals when
such privileged knowledge, and the related potential for making "good arrests", might be
instrumental in achieving promotion. However, the Royal Commission Report that was put
together under the auspices of Sir Henry Willink did not pursue this. It was deemed politically
unfeasible. Ben Whitacker observed at the time:
It is a debatable point whether it is the duty of a Royal Commission to advocate only
what is politically possible, or whether it should advance an ideal solution even though
it believes it is unattainable. Dr. Goodhart obviously subscribes to the latter view. Perhaps
he was conscious of the development of organized crime in his home country of America;
perhaps he was less blinkered by tradition. . . but the other members of the Willink
Commission who signed the majority report, in deciding to work from the old rather
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than to build a new system, were not just being British or preoccupied by history. They
may have been canny enough to realise that, if they compromised, some very necessary
reforms would make their way into a Police Bill" (Whitacker, 1964, p. 82)
Compromise characterises the development of the modem police in Britain from its
inception. We must not forget that Peel established the original "new" police in the face of
sustained political opposition — fear of a centralised police establishment loomed large in
this and such sentiments are still extant, if muted. The changes in the police system during
the period of the 1960-70s were conditioned by the same sort of pragmatism that Peel
exhibited. As was mentioned at the beginning of this report, what was feasible then was a
system of regional crime squads superimposed on top of the territorially based police
constabularies. The regional crime squads provided the infrastructure for inter-force criminal
investigations until the 1990s when the National Criminal Intelligence Service (about which
more below) came into being. The absence of a single national police force means that there
is a complicated system of policing that bares some considerable attention. But before
outlining the various institutions that comprise the system as a whole it would do to describe
the system of the political and legal accountability of the police in Great Britain.
Debates about the governance of the police in the UK have tended to focus on the
"tripartite arrangement for police accountability" which was most clearly formulated in the
Police Act (1964) (Reiner, 1985) and which underwent some marginal adjustments as a
result of the Police and Magistrates' Courts Act (1994) (Jones, and Newburn , 1995, 1997).
The broad outline of this constitutional arrangement is clear enough; three actors undertake
the system of governance for the police: local government (through the Police Authorities),
central government (through the Home Office) and the Chief Constables. This is so for all
public police in Great Britain with the exception of the Metropolitan Police where the source
of external accountability is parliament, through the office of the Home Secretary, there
being no police authority for London. This peculiarity of the Metropolitan Police's
accountability structure has been facilitative of its quasi-national role during earlier periods
of British police history. At the present juncture it is seen as something of an anomaly and a
police authority for London may be in place in the not too distant future. This would give
London something like the same tripartite structure as prevails in the rest of the country.'
However, the degree to which this structure delivers accountability to local communities is
moot. This is because the tripartite relationship is girded with the "doctrine of constabulary
independence". The principle holds that the police are ultimately accountable to the law
itself and, in operational matters, the chief constable is the guiding authority. This doctrine
has been upheld in case law (Fisher vs Oldham Corporation, 1930; R vs Metropolitan Police
Commissioner ex parte Blackburn, 1968). In the former case it was ruled that there was no
"master-servant" relationship between the authority and the chief constable and that, because
constables have their legal authority conferred directly upon them, they are not subject to
the directions or control of their paymasters. In the latter case it was held that the authority
of the office is constable "is original, not delegated and is exercised at his own discretion, by
virtue of his office" (quoted in Sheptycki, 1991, p. 181). Further, Lord Denning held that a
chief constable
"is not a servant of anyone save the law itself. No minister of the Crown can tell him
that he must, or must not, keep observation on this place of that; or that he must, or
must not, prosecute this man or that one. Nor can any police authority tell him so. The
responsibility for law enforcement lies on him. He is answerable to the law and the law
alone (ibid. p. 214).
12

United Kingdom

This has led to the observation that the Chief Constables of the 43 police forces of
England and Wales "claim both a legal and a moral mandate to act according to their
consciences" (Reiner, 1989, p. 208-09; see also Reiner, 1991). At the same time, since the
Home Office is the more significant paymaster, and since Her Majesty's Inspectorate of
Constabulary (HMI) undertakes efficiency inspections that may negatively impact on budget
allocations, the guiding hand of central government on the actions of chief constables is
significant. In their analysis of the Police and Magistrates Courts Act (1994), Jones and
Newburn argue, somewhat contradictorily, that "a major shift in the tripartite structure has
yet to occur", but also that the position of Chief Constables "has been strengthened" and,
further, that operational and policy decisions are conditioned in important ways by "new
managerialism" (1997, pp. 222-223). While they remained hopeful that local authorities
would learn to assert what power they have, the changes brought about as a result of the
1994 Act "are clearly intended to tip the balance further towards central control" (1995, p.
458). In commenting on the Police Act (1996) (which consolidated the Police Act (1964);
the Police and Criminal Evidence Act (1984) Part IX; and the Police and Magistrates Courts
Act (1994)), Robert Reiner argued that the centralising trend had become clear (1997, p.
1030) even though it was "officially represented by the government itself as doing precisely
the opposite" (ibid., p. 1032). The main focus of attention in these debates was on the
effects of the new managerialism and the nexus of control over the constabularies, right
down to the level of basic command units, that was afforded by its associated auditing
procedures. One feature of the new managerialism is the devolution of budgets giving local
commanders a degree of fiscal control and responsibility that they historically never had. At
the same time, the development of "intelligence-led policing" (Sheptycki, 1999), with its
focus on the consolidation and analysis of "criminal intelligence" has been a palpable
centralising force. There is thus a paradoxical development whereby policing is being
perceptibly centralised while at the same time responsibility is being devolved down to the
local level.
In light of the above, it is especially interesting to examine the infrastructure for policing
organised and serious crime that have arisen in the recent past. Despite, or perhaps because
of, the fragmentation of the British police, there is a requirement for some level of police
service provision at the national level. This has been achieved in the first instance by the
development of national intelligence, collation and dissemination bodies and, with less
fanfare, the development of a national operational capability. The police organisations that
achieve this are firstly the National Criminal Intelligence Service (NCIS) which was formed
to coordinate national intelligence gathering. Secondly, there are three coordinating bodies
within Special Branch: the National Joint Unit, the European Liaison Section and the National
Ports Unit. Additionally, there is one new national policing body with an operational role,
the National Crime Squad (NCS) established in April 1998. Also, it should not escape mention
that various parts of the security service have also been drafted into the "fight against organised
crime".
The establishment of the National Criminal Intelligence Service
Prior to the inception of NCIS in 1992 national intelligence coordination had been achieved
through the ad hoc establishment of several small initiatives mainly based within the
headquarters of the Metropolitan Police at New Scotland Yard. The quasi-national role of
the Metropolitan Police is an historical one stemming partly from its particular constitutional
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position. It also held this de facto national role because, in the absence of central funding or
a national police organisation, the London Met, by far the largest force in the UK, was best
able to meet the cost. Recent earlier initiatives include the National Drugs Intelligence Unit,
the Regional Criminal Intelligence Offices, the National Football Intelligence Unit, the
National Office for the Suppression of Counterfeit Currency, the Public Sector Corruption
Index, the Paedophile Index, and elements of the Research Unit of the Stolen Vehicle Squad
and Criminal Intelligence Branch. New Scotland Yard also housed the ICPO-INTERPOL
NCB for the UK. The presence of these national units within the "Met" contributed much to
the international reputation of New Scotland Yard, but also fuelled provincial resentment of
the pre-eminence of London on as the global conduit for British policing communications
and, arguably, contributed to an ignorance of transnational police issues among some of the
provincial police forces. On the other hand, some constabularies with pressing needs, for
example Kent, developed cross-border policing arrangements of their own because the
"Metropolitan conduit" was unsuitable for their needs (Sheptycki, 1998).
As has been explained, perceptions of the need for a national policing capability for
Britain dates back at least to the 1960s. This was given more impetus during the 1970s
when concerns about terrorism in Europe began to take hold leading to the constitution of
the TREVI group (Anderson, et al, 1995). The publication of a report by the Home Affairs
Committee (Home Affairs Committee 1990) persuaded the then Home Secretary, Douglas
Hurd, to begin the process which eventually led to the establishment of the National Criminal
Intelligence Service (NCIS). The establishment of NCIS also included the establishment of
five regional offices based upon the former Regional Criminal Intelligence Offices, plus
one office for the whole of Scotland. It currently has about 590 staff, 300 of whom work at
the headquarters in London (NCIS 1999, p. 43).6 About 270 of NCIS staff are police-officers,
approximately 50 are officers from HM Customs and Excise Service and approximately
260 are Home Office, civil and support staff, the most important of which are the tactical
and strategic crime analysts. NCIS headquarters also houses the financial intelligence unit
which coordinates the handling of suspicious transactions reports (Sheptycki, 2000). Most
of the NCIS staff are on temporary secondment from their parent organisations. In view of
its international role NCIS is the base of the UK Europol Liaison Officers and INTERPOL
and will house the Schengen Information System (SIS) in the event that the UK opts into
the treaty. Recently NCIS has worked with the Security Service (MI5) following governmental
directives in which the latter was given a role in the fight against terrorism and organised
crime. Although this is not mentioned in NCIS annual reports it is thought that two MIS
personnel are presently posted to NCIS headquarters (personal communication to author).
The accompanying organogram shows the structure of NCIS as it was in 1998, but it should
be pointed out that the institution is in a perpetual state of flux and its internal organisation
is subject to almost constant revision. During a visit to NCIS one manager showed me a
breakdown of the personnel under his supervision using an office chart to illustrate his
points. He did so after pointing out that the three week old chart was already out of date.
In view of the debates about accountability in policing it would do to mention the
establishment of the Service Authority for the NCIS, which was established on 1 April 1998
and reported for the first time in 1999. The Service Authority was established as a requirement
of Section 5 of the Police Act (1997), which charged it with "providing strategic direction
and accountability to NCIS as well as ensuring that the organisation runs efficiently". In
order to provide this, "the Authority and the Home Secretary agree a series of service
objectives each year and monitor the performance of NCIS against them" (NCIS, 1999, p.
6). The objectives for its first year of operation were listed in a series of appendixes to the
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annual report, they were:
(1) To improve the quality of criminal intelligence available to combat serious and organised
crime within the United Kingdom;
(2) To improve the quality of criminal intelligence available to overseas about criminals
engaged in serious and organised transnational crime which impacts on the United
Kingdom;
(3) To maintain the focus of the organisation in its work in combating the activities of
major criminals and their organisations;
(4) To enhance the gathering and coordination of overseas intelligence by NCIS;
(5) To provide strategic intelligence assessments on serious and organised crime impacting
upon the interests of the United Kingdom;
(6) To provide quality criminal intelligence on specialist areas of criminal activity;
(7) To provide services to operational teams and enhance the coordination and development
of criminal intelligence;
(8) To provide corporate support to enhance the coordination and development of criminal
intelligence.
In seeking to audit the services provided by NCIS the Service Authority noted that it
"was mindful of the difficulties associated with developing meaningful ways of measuring
performance in the area of intelligence" (NCIS, 1999, p. 6). While "not an exact science" it
was thought that the figures cited demonstrated "a significant and genuine improvement in
NCIS's output for the year 1998-99" (ibid. p. 6). For example, it was noted that "the Authority
asked NCIS to achieve a 5% increase in the number of intelligence reports disseminated
that fall within the highest two levels of the quality matrix" [objective 1] and that "this
target was exceeded" (ibid. p. 6). It seems clear that the Service Authority is not so much a
body for political or even legal accountability; rather it was established to provide "accountability". The term account-ability is used deliberately. The Service Authority ostensibly
performs an auditing function intended to assess efficiency and effectiveness, but the degree
to which either efficiency or effectiveness can be gauged by reference to opaque
measurements such as those relating to object 1 cited above is questionable. It was also
reported in this document that "five full Authority meetings were held during the year,
including the Annual meeting, which took place in June. All of these meetings were open to
the public, with EXEMPT or confidential issues being dealt with at the close of the public
session" (ibid., p 7). The establishment of the Service Authorities for the NCIS and NCS
could thus be characterised as a further development of what Rod Morgan (1989)
conceptualised as "legitimating the doctrine of policing by consent". The Service Authorities
draw on the constabulary Police Authorities for civilian representation at the national level.
Meetings of local police consultative committees were described by Morgan in an earlier
period as "cosy ritualistic affairs that achieve little practically and have no discernible impact
on what the police do" (Morgan, 1989, p. 232). In view of the historic resistance to the idea
of a centrally controlled police system in the United Kingdom, the low visibility afforded
by the Service Authority oversight could be viewed as a crucial element for the preservation
of the image of policing by consent. The preservation of this image in the contemporary
period is being undertaken in the context of a gradually emerging national police system
where the mechanisms for establishing and maintaining police accountability to the civilian
population are becoming increasingly attenuated and where account-ability is made with
reference to criteria which are themselves increasingly opaque. Be that as it may, the practical
point to be established in this report is that NCIS does act as a point from which the British
police can communicate criminal intelligence nationally and internationally.
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Special Branch and international police communications
Special Branch also provides a national policing infrastructure for the United Kingdom as a
whole, and one with an established pedigree (Bunyan, 1976). Importantly the SB also has a
capability to communicate internationally. Although it has historically been limited to the
tasks associated with policing terrorism and related issues, in view of the perceived fusion
of terrorism and organised crime (and the fact the Europol has competence in these matters)
the SB belongs within the ambit of consideration in this report Special Branch is organised
at the constabulary level and is accountable within the tripartite structure discussed above
as is any other specialist unit within the police service. Having said that, there are three
units within the Special Branch structure which coordinate activity at the national level.
These are the National Joint Unit, the National Ports Office and the European Liaison Section.
The precise role of the National Joint Unit, based at New Scotland Yard, is somewhat obscure.
The following facts are in the public domain (Statewatch 1991 Vol. 1 No. 5). Each of the
fifty-two constabularies within the United Kingdom (nota bene) has its own Special Branch
section, and it is the role of the seventeen staff of the National Joint Unit to coordinate the
intelligence activities of these sections. It maintains a central database of records, and provides
advice to the Constabularies relating to the prevention of terrorism. In the event of an
application for exclusion order made under this act, it is this unit which prepares the casework
for submission to the Secretary of State.
The National Ports Office, based at Heathrow Airport, was set up in 1968 to coordinate
anti-terrorist liaison between the fifty-one police forces involved in the National Ports Scheme.
It is concerned with managing and collating statistics on such matters as passenger arrests,
passenger movements, etc., but it also has a role coordinating Special Branch activities at
ports under the Prevention of Terrorism Acts. It should be emphasised that Special Branch
officers are, along with Customs and Immigration service, responsible for routine control at
ports of entry into the United Kingdom as a whole. The SB NPO maintains a database on
wanted persons and children sought under the Hague Convention. Also included within the
Special Branch structure, although not part of the NJU, is the Trevi founded European
Liaison Section (ELS) based within the Metropolitan Police at New Scotland Yard. This
unit, staffed by multi-lingual personnel, has a national remit in that it undertakes on behalf
of the constabulary Special Branches the international contact that INTERPOL was forbidden
from dealing with by virtue of its constitution. The Metropolitan Police Special Branch has
other national roles in coordinating the activities of the constabulary Special Branches,
undertaking financial investigations and maintaining the Animal Rights National Index
(ARNI). Information on any of the SB databases is disseminated on a "need to know basis"
only.
It might be worth noting an interesting anomaly which illustrates the process of
incremental drift as the United Kingdom slowly drifts towards an aggregated national policing
system. As noted above, the NCIS was established in 1992 and it was partly an amalgam of
earlier national intelligence units existing within the London Metropolitan Police. The
National Football Intelligence Unit (NF1U) was a high profile acquisition for the new agency,
due to the significant amount of media attention being paid to the issue of "football
hooliganism". More recently a National Public Order Intelligence Unit (NPOIU) has been
established to coordinate the policing of all public order situations nationally. Interestingly,
the NCIS refused the invitation to house this new unit on the grounds that its terms of
reference did not, strictly speaking, relate to criminal intelligence. The new unit had to be
housed somewhere and the Metropolitan Police SB was considered the only other likely
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place. At present the NCIS deals with football hooliganism and the newly established NPOIU
deals with all other types of "non-sporting related hooliganism". Within these arrangements
it is not clear who would lay claim to "cricket hooliganism" should that sport begin to create
a significant public order problem.

The National Crime Squad and international police communications
The newest addition to the panoply of police agencies in Britain is the National Crime
Squad. This agency officially came into being on 1 April 1998 and was established through
an amalgamation of the six previously existing regional crime squads of England and Wales.
Like the NCIS, it is accountable to a Service Authority — of which nine members are elected
members from local Police Authorities nominated by the Association of Police Authorities,
three are Chief Constables and the remainder are Home Office appointees.' Again like NCIS,
the National Crime Squad works to objectives set by the Service Authority, the most important
of which are with regard to the total number of arrests affected by NCS operations and, the
number of "disruptions" of criminal networks. In both instances, NCS is to target "core
nominals", that is: serious offenders. The NCS is able to draw on the intelligence capabilities
of the NCIS, the Scottish Crime Squad and the NCIS office in Scotland as well as the
security and intelligence agencies. It inherited the staff, premises, equipment and workload
of the previous RCS system and, as of 1999 was staffed by 1,450 police-officers seconded
from police forces in England and Wales plus 380 civilian support staff. It has its own
intelligence and surveillance capabilities and can run pro-active police investigations using
its own personnel. What the NCS offers that NCIS cannot, is the operational power of
arrest. The National Crime Squad targets criminal organisations committing serious or
organised crime which transcends national and international boundaries. Although none of
the literature currently available on the NCS indicates that it engages in international
communications, it should be assumed that this is the case.

The Security Services and Organised Crime
Lastly, it should be mentioned that in 1994 the House of Commons Intelligence and Security
Committee concluded in 1995 that "the Security Service can bring a distinct package of
skills to this arena (intelligence acquisition, processing, assessment and exploitation)" and,
further that "its approach would be characterised by long-term investigation and analysis
aimed at gaining a strategic advantage over organised crime threats" (King, 1995, p. 3).
Several years earlier the Home Affairs Committee had inquired into the accountability of
the Security Service (Home Affairs Committee, 1992). At that time the Home Secretary
stated that "the holder of his office had always been accountable for the Security Service to
the House" (Parliament). However, "it had never been the practice to answer questions
about the operation of the Security Service" and that "he did not believe that it would be
right to make the Security Service accountable to a Select Committee of this House" (p. v).
After extensive examination of accountability mechanisms elsewhere the committee
concluded that:
The Home Secretary raised the bogy of a secret service that was not secret. The
Committee wants no such thing. The work done by the Security Service is delicate, and
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much of it is necessarily of the highest confidentiality. We do no believe that there is
any general right or need to know what the service does on a day-to-day basis. But we
do believe that establishing a form of parliamentary scrutiny of the service would meet
an important public interest and help to protect against any possible future abuse of
power" (p. xi, emphasis in original).

On 14 October 1996 new legislation extended the Security Services statutory remit to
include supporting the law enforcement agencies in work on serious crime. This change
reflected the government's intention to step up action in this field. It was reported that the
Service's work in this area was to be financed from existing resources — perhaps indicating
some diminution of work in the more traditional areas of the Security Service's remit
(terrorism, subversion and related matters). It is of interest to note that the government
provided NCIS with a budget in the region of £25 million, for the establishment of a
headquarters in 1992, which caused them to rent office accommodation within an industrial
estate in Lambeth. In 1999, it was revealed that, at the same time as NCIS was establishing
its headquarters, MI6 was provided with purpose-built accommodation less than 400 yards
away at a cost of £80 million, while across the river MI5 spent more than £200 million, well
over three times the original estimate, refurbishing Thames House, its new headquarters
(Norton-Taylor, 1999). The 1996 legislation left primary responsibility for work in the
organised crime area with the police, but fostered closer working ties between them
(especially NCIS) and the Security Service. Under the legislation the Security Service is
tasked to take on crime-related investigations on a case-by-case basis where it is agreed that
its particular skills, knowledge or capabilities are likely to help the investigation (Security
Service Booklet, 1998, p. 18). The law of disclosure as contained in the Criminal Procedure
and Investigations Act (1996) is particularly relevant here. The Security Services gave
evidence at nine trials between 1992 and 1998 (ibid. p. 26) all of which led to convictions.
The duty of prosecutors to make material available to the defence in criminal cases is set out
in the 1996 Act, which recognises that the duty of disclosure must also accommodate the
need to protect sensitive information, the disclosure of which could damage those aspects
of the public interest relating to national security. Intelligence gathered by these services in
the context of investigations under the heading of organised crime is also potential evidence
for the courts. Where an investigation leads to a prosecution the defence must be provided
with material as required by the 1996 Act. In such instances it is Prosecuting Counsel who
reviews the records of the security service and advises which are disclosable. If it is thought
that disclosure would cause damage to the public interest (for example by compromising
the identity of an agent or a sensitive investigative technique) the prosecutor may, having
received the permission of the Home Secretary to do so, apply to a judge so that the material
may be withheld under a claim of public interest immunity (PH).
It is evident that there is a degree of convergence between policing and security service
work around the issue of organised crime. The result is that the Security Service has become
open to more scrutiny than it has ever been, while certain aspects of police investigation
have become more opaque. There are a considerable number of agencies empowered to
undertake intrusive methods of investigation, surveillance and information gathering
pertaining to organised or serious crime. Further, all of the abovementioned agencies have
the capacity to communicate sensitive information both nationally and transnationally.
Criminal intelligence channels are multiple. The result is that it is very difficult, if not
impossible, to depict the investigative, surveillance and communications capacity of the
policing infrastructure in Great Britain with an organogram. Simple organisational models
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of the paths of communications within and between these institutions belie the complexity
of the policing complex that has been built up in the United Kingdom. But most transnational
policing work is not at the high level that the Security Service or even the Special Branch,
NCS or NCIS, operates.

RULES AND PROCEDURES GOVERNING INTERNATIONAL POLICE
COMMUNICATIONS
The fragmented and territorially based system of British Policing has had particular
ramifications for the development of its transnational cooperation. As demands in this area
grew, and the limitations of the INTERPOL system (Sheptycki, 1995) came to light, the
functional needs obliged police to establish ad hoc structures to cater for increasing European
police cooperation. The earliest examples of these include the European Association of
Airport and Seaport Police (EAASP) set up in 1967, the appointment of a Kent County
Constabulary European Liaison Officer in 1968 and the inauguration of the Cross Channel
Intelligence Conference (CCIC) in 1970 (Sheptycki, 1998). In 1975, and again owing to
problems within INTERPOL, the Metropolitan Police established an international liaison
bureau for terrorist matters within Special Branch. This coincided with the setting up of the
Trevi group, which took over the unit as the ELS. Subsequently the Single European Act
and the Channel Tunnel prompted the establishment of ACPO's International Affairs Advisory
Committee, the ACP° European Unit and the network of European Liaison Officers. In
Kent at this time what had been a part-time European Liaison Officer post grew into a fulltime European liaison unit with six personnel. The reader can thus appreciate the great
profusion of arrangements for routine cross-border policing.
What rules govern how the British Police Service should cooperate with its colleagues
abroad? This issue was clarified by Home Office Consolidated Circular 17/1989, which
stipulated how contact with police forces in other countries were to be undertaken (Home
Office 1989). Police officers wishing to initiate enquiries abroad were told that "As a general
rule official channels, i.e. the ICPO-INTERPOL system, should be used". This circular paid
little heed to the wide range of other means of communication available to the police in the
UK. Home Office circular 17/89 was in effect a form of general advice and did not constitute
a codified system of rules for transnational police contact. There are several reasons for
this. In the first instance INTERPOL is perceived by local UK police constabularies as an
inefficient conduit for communication. In higher policing circles there is some perception
that the INTERPOL communications system may be too insecure to be used in certain
cases of serious crime. This is certainly the case with regard to matters involving "national
security". Deficiencies in the INTERPOL system left operational police-officers with little
alternative in the majority of cases but to communicate abroad as best they could. In relation
to this, the most preferred route is contact via an officer abroad known personally to the
requesting officer. There is a kind of professional esprit de corps among police-officers,
each having a common understanding of others' problems and purposes, and each wishing
to be regarded as efficient and reliable. The historical development of the Kent County
Constabulary's ELU is an example of this. In that territorial locale informal transnational
communications grew in volume and importance until it was possible to speak of formalised
informal communication (Sheptycki, 1999). Historically then, poor communications between
the police and the Home Office left the police to forge ahead and in the absence of government
control the police made their own arrangements. There may be dangers in such a system, as
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INTERPOL has been wont to point out, and that is why transnational communications
emanating from the KCC have not elided the formal and centralised channels altogether.
This is considered "good practice" if only to avoid such obvious pitfalls as the possibility of
two policing agencies working on the same case and inadvertently jeopardising each other's
missions. Similarly, the ELU in Kent has always recognised that information held by the
police in one country could be invaluable to a police service in another, and a central authority,
with its own databanks, could have a very useful coordinating role. Lastly, it should be
pointed out that since some, although certainly by no means all, transnational police
communications result in law enforcement action, there has always been a necessity to
liaise with the public prosecutor at crucial stages of such operations and this has also been
documented (Sheptycki, 1998).
The historical landmark of Home Office Circular 17/89 advised the use of the
INTERPOL network, but the Home Office memorandum to the Home Affairs Select
Committee on practical police cooperation in Europe put a slightly different interpretation
on this:
(INTERPOL) provides a channel of communication between police forces which they
may use if they wish. (emphasis added — Home Affairs Committee 1990: 4)
In recognition of recent developments in Europe, the Home Office circulated in the
summer of 1995 a rewritten draft of Circular 17/89. Entitled "Home Office Circular xx/95:
International Police Enquiries and Operations Overseas", this circular was intended to advise
police-officers and again recommended that "Interpol is the principal channel of
communication between police forces throughout the world" but it did go some way to
recognise the complexity of the arrangements that had evolved. For example, officers making
drugs enquiries were advised to contact NCIS for a notification to be sent to the local drugs
liaison officer (DLO), and officers conducting operations abroad were advised to contact
the Foreign and Commonwealth office. The draft circular recognises the existence of "special
arrangements", such as Kent's ELU and Special Branch's ELS, as well as the existence of
"Representatives of foreign law enforcement agencies (based) in the United Kingdom"
who "occasionally make requests for assistance directly to forces by-passing the UK NCB."
Acknowledging the existence of "long-standing informal agreements" that may result in a
direct request for assistance, officers are advised that "the foreign officer or agency should
be encouraged to liaise with the UK NCB." While acknowledging that there are multiple
channels for communicating with police forces abroad (it identified six possible avenues of
communication), the circular stated that "the UK NCB [located at NCIS] initiates all
international police enquiries on behalf of all UK police forces and is the focal point for
receiving enquiries in the United Kingdom from foreign law enforcement agencies." This is
something of an overstatement, but it is crucial to note that foreign enquiries requiring
mutual legal assistance in criminal matters are ultimately directed through both INTERPOL
and Dept. C2 at the Home Office. While the system of multiple channels for transnational
communication in matters of day-to-day operational policing that has evolved cannot be
stifled, it seems clear that any such communication that involves the transfer of evidence or
other aspects of legal proceedings do get routed through this official conduit, even if such
communications are also supplemented via informal channels.
Before closing this section it should be clarified that, generally speaking, the UK
government and police services have been keen to integrate into the systems of
communication and data exchange for police cooperation at the European level. For example,
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although the British government has not become a part to the Schengen convention, which
provides for the operation of the Schengen Information System (SIS), the UK government

indicated in March 1999 that it wished to join most of the provisions of the Schengen
acquis, including the 5I5• 8 Notwithstanding the need to clarify certain matters, the British
government indicated that it wished to opt into "police customs and criminal judicial
cooperation, including the Schengen Information System" (House of Lords, 1999, p. 47).
At the level of operational policing there is great interest in the SIS (personal communication
to author). With regard to Europol, the UK ratified the Convention which entered into force
on October 1998 and began operations in mid-1999. The UK government has also ratified
the convention relating to the operation of the Customs Information System, as of this
writing one further ratification is needed in order for the Convention to come into force
provisionally among eight Member States. Lastly, with regard to EURODAC, the Home
Office has noted that "the legal basis for [EURODAC has not] been agreed", but the Home
Secretary stated on March 12, 1999 that the UK would seek to participate in all asylum
measures to be adopted by the Community indicating an in-principle agreement that these
control measures require a European level capability.
In sum, the organised policing of organised crime in Britain is a matter of some
considerable complexity. However, at every level of operations and intelligence gathering,
from that of the local constabulary to the level of National Security, (including, it must be
added, the quasi-police roles of the Immigration Service and the Customs Service) the
British police complex has actively sought to network with European counterparts and
beyond. At the level of formal policy the British government has been keen to foster such
developments and has rarely, if ever, done anything to impede the policing capability. When
it comes to organised crime, there seems to be strong agreement that strong measures are
needed. The sense of mission with regard to this type of crime permeates the entire
architecture of the police complex. But this gives rise to a fundamental question: what is
organised crime?

DEFINING ORGANISED CRIME

Thus far in this report the terms "serious" and "organised crime" have been used without
regard to a formal definition. Since these and similar terms underpin the logic for the
restructuring the British policing system, particularly the enhancement of a national system
of intelligence gathering and exchange, some attention needs to be devoted to them. According
to the National Criminal Intelligence Service (NCIS) memorandum to the Home Affairs
Committee (1994) "many well informed commentators and academics maintain that
organised criminal activity per se is a myth. They are wrong, but time and again we come
back to that illusive quest of (sic) a working definition ..." (p. 140). Attempts to define the
problem have been, invariably, only partial and all parties seem to agree that the definition
of "organised crime" is problematic. It seemed obvious to police practitioners that too
stringent a definition would lead to artificial parameters on policing responses to societal
problems. Academics pointed out that too loose a definition would mean that everything
becomes organised crime. In spite of terminological difficulties, the British police
consolidated a definition of "organised crime" which has become the official one proffered
by NCIS It states:
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Organised crime constitutes any enterprise, or group of persons, engaged in continuing
illegal activities which has as its primary purpose the generation of profits, irrespective
of national boundaries (Home Affairs Committee, 1994, p. 141).
According to Dorn et al (1991) "the argument for the reorganisation of the police has
moved from unpublished internal police reports, through the specialist policing magazines
and journals, to appear as overt pressure for change, expressed through chief officers and
Members of Parliament" (p. 95). As they saw it "explicit assumptions underpinning thinking
in this area of policy are that terrorism and drug trafficking typify "serious crime", that they
go hand-in-hand, and that they are increasingly organised on a national or international
level." Thus many in policing circles concluded a fortiori "policing should therefore be
reorganised on national or international levels to meet this challenge" (p. 92). NCIS produced
key documents in the 1990s that illustrate this process (NCIS, 1992,1993, 1994) and, further,
show both the elasticity and the narrowness of the concept of organised crime.
The first of these is the official statement of purpose and objectives of the NCIS. It
begins by noting that "the idea of a national tier of criminal intelligence is not new; it has
been discussed in the police service for nearly 20 years" (1992, p. 4). The reason for this
long-held pre-occupation was the "increasing sophistication and mobility of major criminals"
which led to an "ACP° [Association of Chief Police Officers] inspired proposal for a National
Criminal Intelligence Service" (ibid. p. 4). The intention was to concentrate policing efforts
on "the top echelon of criminal activity" and this was to be done by focusing on "major
criminals" and "serious crime". The former were "persons, organisations or corporate bodies
who are currently active in or suspected of serious crime" which was understood to fall
under specific headings. This list is an interesting litany of crime types: 1) murder and
attempted murder; 2) kidnapping, abduction and attempts; 3) blackmail and extortion; 4)
serious sexual offences, rape, buggery and attempts; 4) robbery — aggravated, with intent to
rape, artifice, of specific regional/national importance, of firearms dealers or of explosives;
5) theft of high-value loads; 6) serious or organised fraud; 7) counterfeit currency or forgery;
8) theft of heavy goods vehicles and plant; 9) offences of regional special interest/significance
(e.g. serious sexual assaults). This "shopping basket" approach to defining organised crime
leaves the academic criminologist with the problem of how to interpret an absence, that
absence being drug trafficking. The omission is all the more glaring since the Parliamentary
Home Affairs Committee which considered the problem of organised crime noted that NCIS
statistics revealed that roughly 50% of organised criminal activity related to drug trafficking
(Home Affairs Committee, 1994, p. 6). Moreover, and even more alarming, "between 50
and 70% of all crime in this country is drugs related" (ibid. p. 38). The NCIS statement of
aims (NCIS, 1992) made mention of the capacity to undertake crime pattern analysis (CPA)
using sophisticated new databases and information technology. CPA was focused on six
specific crime categories: 1) murder and attempted murder; 2) kidnapping, abduction and
attempts; 3) blackmail and extortion; 4) serious sexual offences; 5) robbery offences where
there was evidence of a firearm; 6) offences of a regional, special interest/significance.
While the final "catch-all" category may obviously include drugs, the issue of drug law
enforcement was invisible in this document.
The occasion of the NCIS Threat Assessment Conference in May of 1993 was an
important moment in the refinement of the functional logic for restructuring the police
system (NCIS, 1993). It was at this conference that the essence of organised crime as defined
by NCIS was distilled from a long list of potential crime types that were thought to comprise
it. The conference was billed as a "threat assessment" and there were 19 speakers listed on
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the programme. These included speakers from the Metropolitan Police, NCIS, the Home
Office, the Immigration Service, HM Customs and Excise, the Northern Ireland Office, and
the Serious Fraud Office. It also included a number of speakers from overseas, to wit: a
Detective Superintendent representing INTERPOL; a Chief Inspector from the Royal Hong
Kong Police; the Deputy Head of the German Bundeskriminalamt; a Lieutenant Colonel
from the Italian Direzione Investigativa Antimafia; the General Manager of Operations of
the Australian National Crime Authority; a Sergeant from the Royal Canadian Mounted
Police; The Assistant Director of the FBI; a representative of the Dutch CRI; a General from
the Foreign Relations Office of the Russian Ministry of the Interior; and the Executive
Director of the Office of International Justice, USA.
This document is the product of many voices and defining its central point is a difficult
task. A Detective Superintendent working for the NCIS did so by noting that "organised
crime is a reality not imaginary", it is the product of "organised crime groups [who] are in
the market place for any commodity or service in which they can satisfy their greed". He
advocated "disruption as opposed to arrest and conviction" as "the way forward" and noted
that "a weakness of organised crime groups is in their financial dealings, in particular their
endeavours to launder their illicit gains" and urged that "we must focus our attention in this
area of vulnerability" (p.62). In his summary remarks he echoed strongly the earlier
contribution of the Assistant Director of the FBI who advocated the "enterprise theory" of
organised crime investigation. According to the FBI Assistant Director, "under the Enterprise
Theory, prosecution is sought of the criminal organisation's leadership for all of the
enterprise's criminal activities. Assets generated by the criminal organisation are also
identified through this process so that they can ultimately be seized and forfeited to the
government" (ibid., p. 40). The head of the organised crime unit at NCIS, who opined that
the term "organised crime" was misleading (ibid. p. 5), also pursued the theme of "enterprise
crime". He was keen to look at "criminal enterprises" and "criminal entrepreneurs" and to
try "to understand how they organise themselves to make a profit out of their criminal
enterprises by looking their market behaviour" (ibid. p. 5). He advocated that "by using
every lawful means at our disposal, often clandestinely, [we should] seek to limit, inhibit, or
block the capacity to carry out criminal enterprise operations successfully" (ibid. p. 7).
In summing up the 1993 NCIS Threat Assessment Conference, Anderson noted that "most
of the accounts . . . were either based on stereotypical definitions of organised crime [or
were] heavily influenced by older American analyses of the problem." Further, "they gave
an overall impression of a global threat which required a coordinated response both nationally
and internationally:' This in turn "suggested an enhanced role for NCIS because effective
international cooperation could not take place without efficient national coordination of
anti-organised crime measures (Anderson, 1993, p.302). In Anderson's analysis, UK policy
formation had to be understood in the context of the international system of which it is a
part. He noted that its history and geography had "allowed Britain to maintain a certain
distance from European arrangements" (p. 303) but that "the general influence of the United
States on thinking about multilateral law enforcement cooperation is considerable" (p.305).
Pressures from without and favourable domestic political conditions meant that "as long as
any agreements and arrangements can be represented as inter-governmental, and therefore
not in breach of British sovereignty, the UK government has a strategic stance in which
British cooperation is almost guaranteed:' He concluded, accurately as it turned out, that
"international cooperation against what might be termed "organised crime" has had a high
priority on the government's agenda and there is little reason to suppose that this would
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alter if the political complexion of the government changed after a general election" (p.
307).
In spite of interminable definitional quibbles the notion of "organised crime" was
gradually gaining a concrete and practical focus in operational policing circles in the UK.
The new rubric of "enterprise crime" was most evident in the NCIS Outline Threat
Assessment, issued less than one year after the Threat Assessment conference (NCIS, 1994).
The purpose of the briefing document was to "give an overview of the threat posed to our
society by Criminal Groups who have organised themselves to embark upon "Enterprise
Crime" to the detriment of the public, commerce, financial institutions and ultimately, our
system of administration" (from the Introduction). Although some mention of fraud and
white collar crime was made, this document focused largely on drug trafficking. It noted an
increase in the scale of organised crime since the 1970s and suggested that "the prospects of
considerable financial returns from drug trafficking . . . prompted the growth in organised
crime." Further, "the need for complex logistics for financing, transportation and distribution
saw the development of rather more structured organisational arrangements established, it
is believed, by a small number of experienced criminals, some of whom are in contact with
organised crime groups abroad" (p.1). The report proceeded under a number of headings,
many of which referred to criminal groups by geographical origin. Thus, Chinese Triads,
the Italian Mafia, Russian and other east European groups, Jamaican Yardies, Israeli, Turkish
and outlaw Biker groups were each given analysis in turn. Some other crime categories
were tangentially considered, including criminal acquisition of firearms, counterfeiting,
criminal infiltration of the toxic waste industry and, lastly, casinos and gambling. The main
focus was, however, clearly on drug-related crime and associated money laundering and
most of the attention was on "non-indigenous crime groups".
The functional logic that appeared as the driving force behind greater centralisation of
the system of public policing in the UK thus came to settle on the problem of enterprise
crime and the vast majority of criminal enterprises were understood to be involved in illicit
drug markets. Thus, "as surely as night follows day, centralisation leads to concentration"
(Stelfox, 1999). Earlier shopping basket approaches to defining organised crime, where
police simply listed a variety of crime types that exhibited temporal sustainability, were
gradually displaced by a focus on illicit trafficking in drugs and the problem was increasingly
seen to be one emanating from "non-indigenous sources". Beare and Naylor (1999) argued
that discourses on "organised crime" produce two "classes of criminal"; a class of career
criminals and a class of legitimate citizens who may stray into illegality from time to time.
In American discourses on organised crime the image of the career criminal has been fused
with discourses relating to immigrants and the centrality of the Sicilian Mafia is the paradigm
case. They go on to note, however, that "any truth that may have existed in notions of ethnic
succession on the crime ladder, or layers of society trapped in a traditional crime culture,
have surely lost much of their relevance in more recent years with greater social, geographic
and inter-cultural mobility. Yet locked into the old mind set, many criminological experts
studying "organised crime" and police specialising on chasing it have simply expanded the
list of ethnic groups. To the ranks of Italian "organised crime", they have now added Nigerian,
Vietnamese, Chinese, Japanese, Aboriginal, Russian and Aboriginal (sic). Biker gangs become
an "ethnic equivalent" categorisation based on the presumed rationalisation that bikers are
so offensive a species as to rank as a separate ethno-cultural identity!" (p. 32).
The definition of organised crime as it has come to be used in British police circles has
two levels of meaning: denotative and connotative. At the denotative level, organised crime
has been constructed so as to point to crimes associated with the "illicit economy" and drug
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market is the sine qua non of this. At the connotative level, organised crime has come to be
associated with foreign contagion. The denotative and connotative levels of meaning act in
combination producing a powerful control response. Understanding of the term also takes
shape in relation to its sister concept "Serious Crime". Kidnappings, murders and other
serious crimes continue to come to the attention of the national policing apparatus as will be
revealed below. The concept of "serious crime" served to carry the residue of the earlier
shopping basket of crimes which did not come under the crimes of the clandestine economy.
What tends to disappear in these discourses about "organised crime" are "economic crimes".
This is evident in the segregation of the topics of "white-collar crime" and "organised crime"
in academic criminology in the UK. The authoritative text in British criminology is the
Oxford Handbook of Criminology and both the first and second editions of this compendious
book (published in 1995 and 1997) contain separate chapters on each of these topics. The
difference in the two discourses is significant. The accumulated wisdom of academic
criminologists on white-collar crime, fraud and other crimes of the powerful is that the
control response is, in David Nelken's (1997, p. 911-921) turn of phrase "ambivalent" (see
also: Box, 1983; Levi, 1991; Levi and Nelken, 1996; Nelken, 1997; Pearce, 1976; Pearce
and Woodiwiss, 1993, Tupman, 1999). The bugbear of organised crime does not illicit an
ambivalent response, as is revealed in the following section.

EVALUATING LAW ENFORCEMENT EFFECTIVENESS AGAINST ORGANISED
CRIME

Examining press-releases issued by the National Crime Squad for the period of October
1998 is revealing of what counts as success in police missions against organised crime.

1 Oct. 1998 Motorcyclist drug dealer awaits sentence
This case pertains to a man found in possession of weapons, ammunition
and a large quantity of cannabis in April of 1998. The man was arrested by
officers from NCS supported by the Dorset Tactical Firearms Unit

15 Oct. 1998 Multi-million pound securities theft thwarted
This case pertains to the arrest of two men believed to have been plotting to
steal blank bankers cheques. One of the men arrested was an employee of
the bank in question

16 Oct. 1998

Contraband Cigarettes Seized
Manchester NCS, together with Customs officials arrested 3 men and
recovered 2 1/2 million smuggled cigarettes

29 Oct. 1998 NCS trace man wanted for murder in Coventry
Two men wanted in breach of bail in connections with drug trafficking
offences were arrested by NCS officers. One of these individuals was wanted
on a charge of Murder of a man on 26 March, 1998

28 Oct. 1998 Armed Robbery Foiled by Police
Two men were arrested by NCS officers and a tactical firearms unit of the
Greater Manchester Police. A third man escaped. One loaded shotgun was
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recovered. It was believed that the men had planned to intercept cash in
transit.

30 Oct. 1998

Twelve sentenced for exporting drugs and money
Eleven men and one woman were arrested in connection with the export of
amphetamine and MDMA (ecstasy) to Australia and charged with related
money laundering offences. Nearly 200 cash transfers, with a total cash
value of nearly El million were identified. This was a joint operation by the
NCS and the National Investigation Service of HM Customs and Excise.

What these press-release stories reveal is the presentation of a close cooperative
relationship between the NCS and other elements of the British policing system; local firearms
units, and customs in particular. 9 The message crafted for media representation is that,
although the police complex appears fragmented on paper, this does not impede multiagency action. This is probably not all imagery. The police system in Britain, unlike for
example the federal system of the USA, is territorial at its base and most police personnel
working in national agencies are on temporary secondment (for a period of up to five years)
from parent forces. NCIS and NCS do have core staff of there own — particularly civilian
staff, which in the case of NCIS can be quite important since many of these people undertake
crime analysis work and thus shape the priorities of the agency in important ways. But over
all, despite the national agencies small core staffing, policing remains based in the local
constabularies. Indeed, there has even been a periodic exchange of personnel between the
Security Services and the police service (at least from Special Branch) (Bunyan, 1976, p.
154). NCIS, is principally staffed by police-officers, but agents from Her Majesty's
Immigration Service and also from Customs and Excise make up a growing proportion of
the staff there. This movement of personnel between agencies fosters informal communication
networks within the control system, the capacity of which is immeasurable.'°
These press-releases also reveal the potential of pro-active policing; in two instances
crimes were thwarted before they were carried out. It is important to stress that one of the
NCS objectives is the "disruption" of criminal groups. Stopping armed robberies before
they occur might be considered an instance of disruption. However, disruption, a term that
is left undefined in the literature and the agency aims, can be achieved by means other than
criminal prosecution. In this regard it would do to note one press release emanating from
the NCS (dated 10 Nov. 1999) in which Roy Penrose, its Director General spoke in support
of proposals to further enhance the laws on asset forfeiture to include civil forfeiture. He
stated that the lower standard of proof required in civil proceedings (balance of probability
vs beyond reasonable doubt) could be used to great effect against criminal groups since it
would make it easier for the police to confiscate criminal assets. He stated that "many
sophisticated 'super-fagin' criminals" avoid conviction by staying in the background and
manipulating illicit dealing through "expendable lieutenants". The advent of civil forfeiture
rules would allow for the targeting of criminal assets with or without attendant criminal
proceedings. While such legislation has not been passed in Britain, such innovations have
been undertaken in the United States. It is worth noting that in the UK context the proposal
is for a National Confiscation Bureau, which would effectively insulate the policing system
from the financial rewards of asset confiscation. This is not the case in the USA, where a
cogent case has been argued that law enforcement agencies have become, in effect, addicted
to the drug war because asset forfeiture has become such an important budgetary supplement
(Worall, 1999; see also, Sheptycki, 2000). Disruption of criminal organisations is one of the
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primary aims of the NCS. This ill-defined term raises questions about the relationship between
police operations and due-process, since it is not altogether clear that police achievements
in this manner would be the subject of judicial oversight.
On March 29, 1999 the NCS announced that in its first year of operations it had
undertaken more than 425 operations and had made over 900 arrests. This is a powerful
advertisement of the agency's success. There has been, as yet, no scientific evaluation on
the workings of this agency and it is difficult to know precisely what these figures mean.
Quantifying the press releases issued by the NCS by crime type gives some indication of
what these numbers pertain to. This is laid out in the following table.

A quantification of NCS press releases by crime type for the period] Oct. 1999 to 31
March 2000
TYPE

Drugs +

Drugs

Violent
Crime

Other

Not
Classed

NUMBER

7

22

2

7

6

44

% of total

16%

50%

4%

16%

14%

100%

Before commenting on the above table, it must be stressed that it is not being claimed
that these figures represent a complete representation of the work undertaken by the NCS
during the six month period between October 1998 and March 1999. Rather, this
quantification of press releases represents an analysis of how the NCS represented itself to
the public. For the most part these items, drafted for release in the nation's press, pertain to
successful operations. They are the "best face" of the NCS.
The press releases counted under the "Not Classed" heading relate to those which either
did not pertain to a criminal case or were "double hits", that is supplementary releases
pertaining to cases already counted. As can be seen, most of the press releases pertained to
successful operations that either resulted in arrests or convictions. For the purposes of the
analysis being pursued here, what is most striking is that the great majority of cases (66%)
pertain to drug trafficking. There are two sub-categories for drugs, since some instances
also involved associated offences. Those cases classed as "Drugs+" should be seen as the
more serious; five out of the seven included charges of weapons possession, while the other
two also included associated charges of money laundering. The most serious weapons related
case involved the seizure on 16 February 1999 of over 300,000 ecstasy tablets, 100 kilos of
amphetamine paste, 1 kilo of cocaine, 3 Uzi sub-machine guns and one pistol. More typical
is the case of the motorcyclist mentioned above who had in his possession a loaded .45
pistol. Another of these cases included, in addition to the drugs and weapon seizures, the
discovery of 100 stolen credit cards. Press releases classed under the "Drugs" heading
pertained to quite large quantities of drugs seized; the minimum seizure announced being
for 1 kilo of cocaine, and more spectacular instances involving hundreds of thousands of
ecstasy tablets, and, in one instance over 23 kilos of heroin. Clearly the NCS aims at large
trafficking operations, not petty dealers. What these press releases also seem to reveal is
that cross-over of criminal activity is a relative rarity. Most people involved in drug trafficking
who were arrested by the NCS in this period (and whose cases were thought sufficiently
interesting to warrant a press release) were arrested in connection with drug trafficking
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offences and no more. This might be taken to suggest that drug markets are sufficiently
profitable in themselves so as to undercut the incentives of economic diversification. We
might also pause to consider how few of these instances involve firearms, a possible reflection
of the relative success of suppressing a cultural acceptance of gun ownership within the
United Kingdom.
There are two cases from this sample of press releases that pertain to violent crime. The
first of these was the armed robbery that was foiled by pre-emptive police action on 28
October 1998. The second of these involved one Keith Graham Rigby who was convicted at
Manchester Crown Court in November of 1998 of Incitement to Murder his wife. According
to the press release, this case came to NCS attention via a message received from the Special
Investigations Branch of the Military Police in Germany. Following an undercover operation
in which British police-officers posed as would be assassins, the man was arrested and
eventually sentenced to 12 years in prison. This case is one of the 12 that clearly included
actual transnational police work. Accepting that many of these cases, especially the drug
cases, are themselves transnational, it is remarkable that the majority appear to have been
resolved without recourse to transnational policing per se. Fully 26 of the press releases
pertaining to criminal cases (38 in total) appear to have required only action by British
police agencies, that is 68%. Here again, it must be stressed that the data being analysed
here offers only a partial view of these police operations.
Perhaps the more intrinsically interesting of these cases are those classed under the
heading "Other". One of these pertains to cigarette smuggling, an illicit enterprise that
exists purely because of the differentials in taxation for this commodity between Britain
and her continental neighbours. The second case involved the recovery of two paintings
stolen from the Museum of Fine Arts in Poltava, Ukraine in 1997. These were recovered
after a tip-off which led to an undercover NCS operation and returned, with some fanfare, to
the Ukrainian ambassador on 14 December 1998. Four persons were sentenced as a result
of this operation and proceedings were dropped in the case of a fifth person. Another of
these cases pertains to the appearance in court on bail proceedings of eight men who had
been arrested on 2 September 1998 as a result of "Operation Cathedral". This was a truly
transnational police operation, involving police in Australia, Austria, Belgium, Finland,
France, Germany, Italy, Norway, Portugal, Sweden and the United States and which concerned
the distribution of child pornography on the Internet. Case four pertains to a person found in
possession of a number of firearms and who was allegedly a procurer of firearms for organised
crime. The fifth was a case involving the trial of four men on charges of counterfeiting
currency and a sixth involved arrests under the 1994 Trademarks Act in connection with the
counterfeiting of Compact Disks. The last of the cases classed as "Other", already mentioned
at the beginning of this section, involved the recovery of blank bankers cheques.
The picture that these press-releases create of the actions of the NCS is that it is
overwhelmingly dedicated to the pursuit of drug traffickers. Residual cases, classifiable
under the heading of "serious crime", pertain to a range of crime types each unique enough
to thwart attempts at classification. In trying to assess this picture it is useful to look at other
studies that have sought to develop a view on the basis of actual police files. The most
significant study on cross-border crime thus far undertaken was commissioned by the
Association of Chief Police Officers and was stewarded by Colin Phillips, who was then an
Assistant Chief Constable of Greater Manchester Police (Phillips, 1996). The statistics
presented in the Phillips report, although more detailed and drawn from a bigger sample,
are broadly in accord with the above picture. Thus, the national picture for Regional Crime
Squad activity showed that: 45% pertained to international operations, 33% were strictly
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national, 15% crossed force boundaries and 7% were within the boundaries of a single force
(p. 29). The picture of crime types is broadly in accord with the content analysis undertaken
above, although given that Phillips and his team had access to a large sample of actual case
files the clarity and specificity of the findings is greater. According to the Phillips Report:
47% of RCS (Regional Crime Squad — the precursor to the NCS) activity was related to
drugs; serially related crimes accounted for 17.5%, firearms 9%, forgery for 8%, stolen
lorry loads 5.5%, money laundering 4%, murder 1.5%, kidnap 0.5%, product contamination
0.5% and other 6% (p. 30). Broadly speaking, the Phillips Report suggested that it was
indeed offences associated with the illicit market — drugs trafficking, to be sure, but also the
sale of stolen goods, illegal firearms, counterfeit products, and smuggled tobacco — that
constituted the "organised crime" that absorbed the attention of central police squads.
With this centralisation comes a concentration on a narrow section of criminals. The
Report of Her Majesty's Inspectorate of Constabulary (1997) puts this succinctly:
There was a clear commitment to target serious crime and major criminals, but originally
it was hoped that wider levels of service could be provided, continuing in effect the role
of the defunct Regional Criminal Intelligence Offices (RIC0s). It soon become clear
that there were simply too few resources to meet such wide ranging objectives. If NCIS
was to succeed, it was vital to prioritise and resources were refocused on gathering
intelligence to support operations against top tier criminality (HMIC, 1997, quoted in
Stelfox, 1999).
These new national agencies, both NCIS and NCS, aim to target "core nominals", that
is "quality" criminals. The image of the "Mr Bigs" of organised crime animates the shifts in
policing architecture in Great Britain in the contemporary period. All the while academic
criminologists have argued that the nature of these markets is one of diversity and
fragmentation (Dom et al, 1992). The picture that emerges is one of a complex market place
where a variety of types of offender operate independently of each other (Hobbs, 1995,
1998). Further, a study of "criminal gangs" in Britain found that the overwhelming majority
were composed of predominantly indigenous white members whose activities were largely
limited in territorial ambit (Stelfox, 1996). It seems likely that the NCIS and the NCS can
continue to produce annual figures pertaining to their law enforcement success that improves
year on year. From that view, it is money well spent. However, "law enforcement has a
limited capacity to prevent future offending other than for those few who it delivers to the
criminal justice process" (Stelfox, 1999, p. 6). In his 1999 Police Foundation Lecture, Jurgen
Storbeck, Director General of Europol, called for a shift of resources away from local policing
in order to tackle the security threat posed to Europe by a rising tide of organised crime
(Storbeck, 1999). In the UK significant resources are being shifted to the national level as
NCIS continues to see favourable budgetary increases.
What has disappeared from the contemporary discourse on organised crime control in
Britain, if, indeed, it ever existed, is any notion of crime prevention. That does not mean that
there are not innovative ideas for preventing crimes of the illicit market, rather than
retrospectively enforcing criminal law sanctions. Credit card fraud can be prevented by the
introduction of personal identification numbers (PINs) at the point of sale, the marketing of
stolen vehicles can be prevented by better regulation and inspection of used car dealerships
and garages, commodity smuggling (tobacco and alcohol) can be prevented by harmonising
"sin" taxes across Europe. There are many other facets of the "organised crime" phenomenon
that might also be amenable to such controls. What is certain is that aggressive enforcement
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measures aimed at detection, seizure and confiscation of assets and prosecution of offenders
will not change the circumstances that produced the problem in the first instance (Hicks,
1998). However, developments in the law relating to the confiscation of criminal assets are
proceeding apace.

LEGISLATION FOR THE CONFISCATION OF CRIMINAL PROCEEDS IN THE UK

The notion of targeting criminal money has come to be a significant new paradigm in law
enforcement. Following the recommendations set down by the Financial Action Task Force
and the EC Money Laundering Directive of June 1991, the United Kingdom has been at the
forefront of international developments in this field. UK authorities have moved to criminalise
money laundering, to develop systems for the tracing and confiscation of criminal assets,
and have established systems to detect and prevent the proceeds of crime from being laundered
through the banking system (Sheptycki, 2000). The United Kingdom has drug money
laundering laws, crime money laundering laws, and terrorist money laundering laws (Home
Office, 1997). While separate legislation exists for England and Wales, Scotland and Northern
Ireland, international requests for assistance in matters relating to money laundering, asset
freezing and confiscation are all processed by the UK Central Authority based at the Home
Office. Section 9 of the Criminal Justice (International Co-operation Act) 1990, which enables
Orders in Council to be made for the enforcement of external forfeiture orders, applies
throughout the United Kingdom (ibid. p. 97). NCIS headquarters in London maintains the
Financial Intelligence Unit (FIU), which receives notifications of suspicious transactions
from UK banks, currently estimated to be approximately 15,000 disclosures per annum.
Thus, according to Thony's typology (1996), the UK has adopted a "police centred model"
for suspicious transaction reporting. The FIU is currently struggling to cope with the volume
of reports as these are received in the form of paper records. Data input is a time consuming
task and analysis of fmancial intelligence cannot proceed systematically prior to data entry.
The sheer number of reports coming to the attention of the FIU probably retards the ability
to make systematic use of the suspicious transaction reporting system (Sheptycki, 2000).
The move from targeting criminals and criminal activity to targeting criminal money has
not developed to the same degree in the UK as it has in the United States, where the criminal
asset confiscation has come to be central to law enforcement efforts against "organised
crime". How the further development of asset confiscation capabilities by the law enforcement
apparatus will affect the development of policing efforts against organised crime is unclear
at present. What seems certain is that the character of illicit markets and of policing are
likely to be significantly shaped by these developments.

CONCLUSION

The British government indicated in March 1999 that it was interested in participating in
the provisions of the Schengen acquis but it also indicated that this was to be on a limited
basis. When Jack Straw, the British Home Secretary, spoke at the Special European Council
in Tampere on Justice and Home Affairs, he stated that he was adamantly against a single
judicial space for the European Union, but that he was enthusiastic about "Eurowarrants"
which would facilitate the arrest and transfer of suspects for trial across the territory of the
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EU. The British government remains conscious of its sovereignty even while it is concerned
to cooperate with its European partners in the enhancement of its own security. The
development of state policing capacity in the UK for combating organised crime flies in the
face of predictions made by adherents to a radical "globalisation thesis", which foresees a
diminution in the power of the sovereign state. When considering crime control it is clear
that the state capacities are being enhanced not eroded.
In recent years the policing architecture of England and Wales has undergone significant
alteration. Despite the appearance of administrative fragmentation in UK policing, it seems
clear that those structural changes are of a centralising nature. One curious anomaly is that
two national police agencies have been created. The National Criminal Intelligence Service
(NCIS) is the central hub of the police intelligence system while the National Crime Squad
(NCS), a revamping of the already existing Regional Crime Squad System, represents the
operational capacity of a nationalised policing system. It is possible that these organisations
will be merged in the not too distant future. These institutional developments have taken
place alongside the enhancement of the security service mission to include organised crime.
At the same time, the position of Special Branch, historically focused on Irish terrorism, is
becoming increasingly anomalous and it is unclear how it will be affected by the developing
focus on organised crime.
Law enforcement action against organised crime can be understood to be, in some
sense, symbolic. While them is an obvious case for police to target the most visible profiteers
of the illicit market place or those who pose a specific criminal threat there is also a strong
case for trying to bring about structural changes that reduce the opportunities of organised
criminal behaviour. Academic criminologists, particularly those of a sociological bent, have
long pointed out that "organised crime" is embedded in the wider communities of civil
society. The tradition of policing implies a wider responsibility than mere law enforcement
— it is the "maintenance of the health of the social body" (Sheptycki, 1995). From the
inception of the "new" police in Great Britain at the beginning of the nineteenth century,
policing has been, first and foremost, about crime prevention (Reiner, 1985). The rise of a
discourse about "organised crime", and especially "transnational organised crime", has
displaced this way of thinking and replaced it with the mom limited vision of policing as
"law enforcement". Thus, while there can be no doubt that there are serious criminals against
which the law must be enforced, "law enforcement" cannot be understood simply in
instrumental terms, there is a symbolic importance to targeting organised criminals. The
security and law enforcement agencies are competing for governmental resources and the
rhetoric of "law enforcement against organised crime" may create the circumstances which
ensure the eventual displacement of policing as a broad social practice. In making these
observations it would do to recall the words of the conservative police historian Charles
Reith:
Whatever tends to loosen the bonds of the public's relationship with the police ... [such
as] neglect of their principles by the police, or by the authorities who are responsible
for them; or the ill-considered introduction of mechanical or other organisational changes
which lessen the scope for contact between the individual citizen and the policeman on
the beat must lessen, also, the power which the police derive from the public's
appreciation of them. Any material decrease of this power will quickly lead to their
increased dependence of the use of physical force; to the need, by central authority, of
endowing them with despotic powers to enable them to fulfil their tasks; to police
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dependence, not on being liked by the people, but on being feared by them; and to the
opening of a short road for the transference of their organisation into the only alternative
form of police which is available (Reith, 1948, p. 112-113).
The need for enhanced European police cooperation in the fight against "organised
crime" now includes a call for enhanced judicial cooperation. "Police cooperation" Jurgen
Storbeck has observed, "is already well ahead of judicial cooperation". Further, "this
imbalance is potentially unhealthy and can be a bar on effectiveness" (Storbeck, 1999, p.
12). He suggested that by tackling the legal and procedural obstacles to cross-border
investigations and by improving the intelligence gathering and dissemination system at the
European level "we might stand a real chance to challenge the continuing growth of
international crime and help preserve the security, not just of nations, but of local communities
and of every citizen" (ibid. p. 13). Given that the term "organised crime" has fostered changes
in the policing system that create an ever-widening gulf between the police and citizen it
might be that the first step in improving the security of the lives of individual citizens and of
communities would be to abandon the term "organised crime" altogether. But then, as
Malcolm Anderson has observed, its "universal use in ordinary language as well as in
professional law enforcement make this an impractical recommendation (Anderson, 1993,
p. 308).
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ACRONYMS

ACP° Association of Chief Police Officers
ARNI Animal Rights National Index
C2
UK Central Authority (Home Office)
CCIC Cross Channel Intelligence Conference
CPA
Crime Pattern Analysis
CPS
Crown Prosecution Service
DLO
Drugs Liaison Officer
EAASP European Association of Airport and Seaport Police
ELS
European Liaison Section
ELU
European Liaison Unit
FBI
Federal Bureau of Investigation (USA)
RU
Financial Intelligence Unit
HMCE Her Majesty's Customs and Excise
HMIC Her Majesty's Inspectorate of Constabulary
MI5
The Security Service
MI6
The Secret Service
NCB
National Central Bureau (INTERPOL)
NCIS
National Criminal Intelligence Service
NCS
National Crime Squad
NDIU National Drugs Intelligence Unit
NFTU National Football Intelligence Unit
NJU
National Joint Unit
NPO
National Ports Office
NPOIU National Public Order Intelligence Unit
PII
Public Interest Immunity
RCIOs Regional Criminal Intelligence Offices
RCS
Regional Crime Squad
RUC
Royal Ulster Constabulary
SB
Special Branch
SIS
Schengen Information System
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NOTES

1. An office of the Director of Public Prosecutions was created by the Prosecution of Offences Act
(1908) and this office could undertake prosecutions in particularly serious cases. But this was in
practice rarely used. In the mid-1960s for example, it was estimated that only 2% of indictable
offences were initiated by this office. The English tradition has been that the right of any person
to institute offences and carry on criminal proceedings was inviolate and the system whereby
police instituted criminal proceedings was, in theory, based on private prosecution (Reiss, 1976,
p. 80-81).
2. The 43 police forces of England and Wales are as follows: the Metropolitan Police, City of
London Police, Avon and Somerset, Bedfordshire, Cambridgeshire, Cheshire, Cleveland,
Cumbria, Derbyshire, Devon and Cornwall, Dorset, Durham, Dyfed-Powys, Essex,
Gloucestershire, Greater Manchester, Gwent, Hampshire, Hertfordshire, Humberside, Kent,
Lancashire, Leicestershire, Lincolnshire, Merseyside, Norfolk, Northamptonshire, Northumbria,
North Wales, North Yorkshire, Nottinghamshire, South Wales, South Yorkshire, Staffordshire,
Suffolk, Surrey, Sussex, Thames Valley, Warwickshire, West Mercia, West Midlands, West
Yorkshire, and Wiltshire. The United Kingdom as a whole has several other police institutions
that bear mention: the British Transport Police, which secure the railways and rail stations, and
the 17 small police forces for various air and sea ports have been little studied. The Isle of Man,
Guernsey and Jersey, have police forces which are part of the UK system. The Royal Parks
Constabulary and the Royal Botanical Gardens Constabulary are responsible for patrolling the
many small parks and gardens across the country. Lastly, there are several branches of military
police: the Ministry of Defence Police, Royal Navy Regulating Branch, Royal Marines Police,
Corps of Royal Military Police, Royal Air Force Police and the UK Atomic Energy Authority
Constabulary.
3. The police forces for Scotland are: Northern Constabulary, Grampian Police, Tayside Police,
Central Scotland Police, Strathclyde Police, Fife Constabulary, Lothian and Borders Police and
Dumfries and Galloway Constabulary.
4. There are discrepancies in the statistics produced by the CPS, which show an increase in the
proportion of cases in Crown Court resulting in a conviction, and those produced by the Court
Service, which show the opposite. There is, as yet, no explanation as to why this is the case, but
it may be symptomatic of the difficulties of introducing a new organisation into the criminal
process that linger even now, a decade after the inception of the CPS.
5. The Police and Magistrates Courts Act (1994) stipulated that the Home Secretary remains the
Police Authority for London, but it also created an advisory body to act in support of the Home
Secretary in relation to the effective and efficient running of the Metropolitan Police, but this
falls short of a full-scale police authority for London (Jones and Newbuin, 1997, p. 35)
6. Personnel allocation for regional offices is as follows: North East, 40; North West, 37; Midlands,
34; South East, 95; South West, 36; Scotland, 12).
7. There is some cross-over of personnel in the two SAs. Notably, the NCS and NCIS Service
Authorities share representatives from the Police Authorities, which might be taken to be indicative
of a future merging of the two bodies.
8. There is some difficulty here, not least over the position with regard to Gibraltar (see House of
Lords, 1999, p. 47)
9. The reader should be informed that press releases themselves are much more detailed than the
condensed versions displayed here.
10. However, there is contrary evidence. According to the Independent (Oct. 1997) strong interinstitutional rivalry permeated the policing complex in Great Britain. This article is based on a
leaked Home Office research study (which was reported to be based on 299 interviews with
police and customs officers). One Regional Crime Squad officer said that he viewed the filing of
information with NCIS as 'a waste of time': "I saw no value in it whatsoever for me as an
operational manager".
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