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1. THE LAW ENFORCEMENT AGENCIES IN SPAIN

The national Spanish police system (Fuerzas y Cuerpos de Seguridad del Estado, (FCSE))
is today formed by two central forces: the Cuerpo Nacional de Policia (CNP), a fully civilian
police agency, and the Guardia Civil, under a military statute. During the 1980s, other
forces which have competence in the Autonomous Communities (Comunidades Autonomas)
and are under control of the regional governments were added to this traditional scheme:
the Basque police (Ertzaintza) and the Catalan police (Mossos d'Esquadra). Both of them
have as their main goal the assumption of the FCSE competences. Other Autonomous
Communities have made a request to the central government to control some units of the
national police forces. This process is still under way, but will probably finish in the next
few years. At local level there are the local police, whose competences have been growing
steadily during the last decades. Finally, there is the Servicio de Vigilancia Aduanera (SEVA),
which comes under the Ministry of Economy; its main task is the fight against contraband
trade.
In fact, there is not a police model, but a police system. The political transition after the
dictatorship adopted the form of an "agreed split with the dictatorship". It meant, on the one
hand, that the political rules changed radically, political parties and trade unions were
legalised, and a parliament was established that could foster a western-style of democracy;
on the other hand, the monarchy remained and the administrative structures were left
practically untouched. The state bureaucracy, including the army, and the old security
structures and agencies, remained virtually unchanged, with the same human resources and
police ethos.
In 1977, a general political agreement among the most important political parties known
Pactos
de la Moncloa, provided the impetus for a vague reform of the police, although
as
this lacked specific far-reaching goals. The main and immediate aim of the political opposition
was the expulsion of those members of the police forces who had taken part in political
repression. Nevertheless, almost the entire structure and personnel remained with some
"minor" structural changes. Only a few officials involved in the struggle against political
opposition were actually dismissed.
The new police legislation was to a great extent the outcome of agreements among
different political sensibilities. However, the influence of the military sector and of— for the
most part the conservative — members of parliament was a decisive factor in holding back
and postponing the restructuring of the police forces. Changes were introduced slowly and
without great conviction since there was no defined model of what a police force should be
in a democratic environment. In the new legislation, innovative elements were combined
with others that served merely to perpetuate the characteristics of a militarised police force.
This resulted in the drafting of legal texts which were difficult to understand or, in
many cases, contradictory.
The Police Law, passed in 1978, was the immediate outcome of the Moncloa
agreements: The influence of the army on the police structure decreased, but it was still
very important. Before this basic reform, most of the officers of the PolicM Armada (renamed
in 1978 as Policia Nacional, and in 1986, Cuerpo Nacional de Policia) came from the army.
The military officers stayed on as members of the armed forces and received only a brief
training. After the 1978 law, most of the new officers came from a specific police academy,
and only a few military officers selected by the Ministry of the Interior were allowed to join
the police. However, training continued to be largely of a military type and given by army
personnel. The most immediate significant change was that military courts no longer dealt
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with activities relating to the freedom of speech, and the police forces ceased to be protected by military legislation. In 1986, new police legislation, the Ley Organica de Fuerzas y
Cuerpos de Seguridad del Estado (LOFCSE) — State Police Law — was approved. Finally,
thanks to this law, the non-paramilitary police forces rationalised their organisation. But
one of the most important outcomes of this new law was that the Cuerpo Nacional de
Policia (CNP) became a fully civil corps, abandoning its undermined military status.' A few
years later, in 1992, the Public Order Law of 1959 was abolished by applying the Ley de
Proteccion de la Seguridad Ciudadana — Protection of Public Safety Law. ,
The current police system is the outcome of the lack of a political willingness to apply
structural solutions. The creation of the Ertzaintza and the political weakness of central
governments in respect to the Basque Country and Catalonia, have hindered the design of a
consensual police model. The maintenance of a stable situation was the priority, instead of
trying to increase the levels of police efficiency. The final outcome was the superimposition
of structures without effective functional and territorial coordination.
Despite the 1986 LOFCSE, many crucial problems there still remain and these have
increased during recent years. This law established the CNP's dependence on the Ministry
of Interior and the Guardia Civil's double dependence on the same ministry and the Ministry
of Defence. Despite the fact that the functions assigned to each of the forces are clearly
indicated in the legal text, there are mutual accusations of meddling and conflicts over
many and different issues. There took place an expansion of the Guardia Civil activities
since the 1980s into areas traditionally assigned to the CNP or the SEVA. This conflict
affects organised crime because the Guardia Civil has important competences in the fight
against smuggling and has created important anti-drug units. The presence of terrorism in
Spain during the political transition and consolidation, strongly influenced the security
agenda. Most of resources have been invested in this area, leaving in second place topics
such as public safety, drugs and organised crime. It was the decline of terrorist activity
which stimulated the slow change in the priority given to the internal security agenda.
Nowadays, many of the original problems are still present, for instance, the current
democratic regime has still not defined the real military or civil status of the Guardia Civil. 3
Few changes have been introduced. The confusion is still prompted by its double dependence
on the Ministry of Defence, for administrative and organisational issues, and the Ministry
of the Interior for operational activities. Only the practical and operational changes are
significant, but the essential structure, organisation and decision-making procedures have
remained essentially unaltered despite the fact that the General-Director is a civilian and
the general staff is formed by officers of the agency. In 1995, the Ministry of Justice and
Interior tried to impose substantial structural changes at an organisational level, but the
critical political situation and the resistance of the organisational structure of the paramilitary
agency did not allow for far-reaching reforms.
The structure of the CNP, like the Guardia Civil, was militarised during the Franco
period and was part of the armed forces. After the political transition, this force changed its
name to Policia Nacional — National Police — and the 1978 Police Law introduced provisions
which formed the basis of its future evolution. In 1986, the police agency structure was
transformed. The plain clothes police agency known as the Cuerpo Superior de Policia —
Higher Police Force — which was in charge of the direction and coordination of police
services, intelligence and investigations, was merged with the uniformed patrolling agency
of the Policia Nacional whose main functions were to assist the Cuerpo Superior de Policia
and to maintain and re-establish public order, in order to form the Cuerpo Nacional de
Policia or CNP.
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The coordination between the two most important state security forces, the CNP and
the Guardia Civil, were established at the highest level in the Ministry of the Interior. In
1994, before the radical transformation of the structure of the Ministry — i.e. the merging of
the Ministries of the Interior and Justice' — the State Secretary of Security, a high-level
political appointee, was in charge of the Director-General of the Policia Nacional and Guardia
Civil. At a provincial level, the Gobernador Civil — Civil Governor — (today called
Subdelegado del Gobierno) was in charge of the coordination and he was the commander of
both forces.
After Franco's regime, two of the historical territories (Autonomous Communities),
the Basque Country, from the very beginning, and then Catalonia, were willing to assume
internal security functions.' The Basque political establishment thought that the first and
main step towards solving the terrorist problem was to form a Basque police agency, which
was close to the community and able to better understand the problems and points of view
of the population. For the Basque government, this was one of the main aims and they
wanted the transfer of competences in this area to be accomplished as soon as possible. In
1981, the first graduation took place. During the following years, the number of Basque
police forces quickly increased, until in 1995 there were 7,000 policemen. The aim of the
autonomous government was for 8,500 policemen to graduate and to assume most of the
conventional police functions on its territory, except for those related to the frontiers'
surveillance and controlling smuggling. At the beginning, the Basque police agency was
not very willing to assume competences for public order because this could have damaged
the public image of the government, but finally such competences were exercised with
toughness.
The Catalan police force, Mossos de Esquadra, faced less problems than the Basque
police agency. Like the Basque Government, they wanted to perform most of the police
functions but they were not very willing to exercise those related to the maintenance of
public order. Nevertheless, their first action in this area took place in 1983, although it was
much criticised because of its toughness in repressing students and farmers. Coordination
with the state agencies was based on the Junta de Seguridad — Security Council — whose
main function was to perform as a joint committee.
Whereas the number of autonomous police agents increases every year, the number of
state police agents is increasing as well. In 1993 the Cuerpo Nacional de Policia had 51,109
agents, the Guardia Civil 75,346, the autonomous police forces 15,000 and the municipal
police 40,000. 6 Since Franco's regime, the number of state police officers has been very
high in comparison with the European standards. In 1975, the rate was 1 per 320 inhabitants,
in 1986 it was 1 per 300 and currently it is approximately 1 per 315, but if we take into
account the municipal and autonomous police, the rate increases to 1 per 2142 Nevertheless,
according to public opinion there is a lack of police agents and the police-officers claim that
the security forces need more personnel. This situation is the logical outcome of a lack of
coordination, because all the different police agencies perform almost the same functions in
the same territory. Therefore, to the problems which emerged with the presence of the
autonomous police forces must be added the traditional coordination problems between
both state police agencies. Another problem that needs to be faced in the future is the definition
of the Guardia Civil as a paramilitary structure, and specific militarised aspects of the CNP
that are vestiges of Franco's Regime, which should be removed in order for the CNP to be
a part of the European police system.
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Functions of the two state police forces (CNP and Guardia Civil)

1. Common functions: both police forces must protect citizen's rights and liberties and
public safety.
2. But the LO 2/86 establishes a territorial division between the forces (a):
— the CNP performs common functions in provincial capitals and municipalities and
urban areas determined by the government.
— The Guardia Civil acts in the rest of the territory and at sea.
3. Following this clear distinction the law establishes exceptions for both forces: the CNP
is able to exert some functions in the whole territory and the Guardia Civil, when
necessary makes investigations in the same area.
4. Both forces are supposed to inform one another of any action outside their legal, territorial
ambit.
5. On the other hand, not only when efficiency requires it, but also when the Public
Prosecutor or a judicial mandate requires for it, the national police forces act outside
their territories.
6. When there is a case of a conflict of competences, the force which has carried out the
initial procedures is the one to follow them, until the Civil Governor or the Ministry of
the Interior resolves the matter.
7. Finally, the Ministry of the Interior can ask any of the forces to act in an area outside
their normal jurisdiction.
8. The second (b) division established by law is a functional division.
— CNP: passports and national identity cards; control on the entrance to and exit
from the national territory by foreigners and nationals; all the functions related to
"alien status" (asylum and refugees, extradition, expulsion, emigration and
immigration); law enforcement in gambling matters; investigation and fight against
drug-related crimes; collaboration with other police forces, under direction of the
Ministry; control over private security agencies and other functions which can legally
be attributed to the CNP.
— The GC has competence in the field of weapons and explosives legislation; it is the
"resguardo fiscal del estado" (fiscal defender of the state) and will prevent and
prosecute contraband offences; and carry out surveillance of frontiers, (airports,
coast...); it also has functions related to the and other functions contemplated by
legal texts: protection of the environment; transportation of prisoners and taking
care of individuals arrested between cities;
9. The police forces are obliged by law to cooperate.

2. THE PUBLIC PROSECUTION SERVICE IN SPAIN

The structure of the judicial system is organised under two main principles:
(1) Material criteria: civil, penal, contentious-administrative and social.
(2) Territorial criteria: the adaptation was quite slower than the evolution of the social
context.
— Courts of first instance and courts for instituting proceedings.
— Penal, social courts in the provincial courts (provincial level).
— High Courts of the Autonomous Communities.
— Special division of the Supreme Court Audiencia Nacional.
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The pyramidal structure of the judicial systems in Spain starts with the Local Courts;
they are located in the municipalities where there are not Juzgados de Instruccion y Primera
Instancia (Courts of first instance and the institution of proceedings). They deal with penal
and civil processes and with the civil register, and they are elected by the Sala de Gobierno
of the Superior Tribunal. In 1988, the Juzgados de lo Penal (criminal courts) were established
in order to follow the constitutional doctrine.
The other level are the Audiencias Provinciales (provincial courts), in provincial capitals.
They act by Salas (divisions dealing with different types of crimes) and can also create
sections. The judicial organisation at the level of the Autonomous Communities culminates
in the Tribunales Superiores de Justicia (High Courts); for matters in the Autonomous
Communities they are last appeal organs. They have penal, civil, contentious-administrative
and social sections.
Finally, we can find the Audiencia Nacional and the Tribunal Supremo (Supreme Court
of Justice). The first was created in 1977 and its jurisdiction is the whole Spanish territory;
its seat is in Madrid. It deals with penal, contentious-administrative and and with crimes
against the king, the queen and the prince and against other high institutions of the state. Its
competence also covers economic crimes, falsification, fraud and network-based crimes
(terrorism, organised crime, etc.). Inside the Audiencia Nacional there are the Juzgados
Centrales de Instruccion (central courts); which are competent to investigate the cases
corresponding to the Penal Sala (criminal division) of the Audiencia.
The Tribunal Supremo (Supreme Court of Justice), has jurisdiction in the whole territory,
is the highest jurisdictional organ in all areas (except constitutional guarantees). It is also
divided in divisions: civil, penal, contentious-administrative, social and military (specific
legislation), which can be organised in sections.
If judges exert jurisdictional authority, the Public Prosecutor is the institution which
must carry it out. It also has to guarantee the tribunals independence. The Public Prosecutor
works according to the principles of unity and hierarchical dependence. The personnel of
the public prosecutors' offices are independent from judges and magistrates, and are supposed
to be completely independent from the government, and their relationship with the Ministry
of Justice is one of collaboration (in this sphere we should mention the special relationship
between the prison administration and the Ministry of Justice).
The Spanish judicial structure is traditionally characterised by its dispersion,
fragmentation, lack of means, and the performance of a highly individualised power. The
senior ranks of the judicial system are appointed by the Parliament. The law protects the
independence of the judges through the implementation of different measures, but its real
independence is permanently put at stake, because the different judicial associations
demonstrate a strong ideological character and, at the same time, it is possible to shift from
the political life to the judicial structure and vice-versa.
The Constitution has established a dual structure at the top of the judicial hierarchy; the
High Court (Tribunal Supremo) and the General Council of the Judicial System (Consejo
General del Poder Judicial, (CGPJ)). The Ministry of the Interior has only administrative
competences, managing the human and economical resources. The presidency of the CGPJ
is elected by the members of the Council, as well as by the head of the High Court. This
measure aims to prevent confrontation between both of them. The CGPJ is not under political
control.
The main functions of the CGPJ are:
a) The election of members of other high state institutions.
b) The organisation and governance of judges professional careers.
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The competence of the Ministry is actually quite diminished: The Autonomous
Communities have the competence to organise the judicial structure at an administrative
level in their territories.

3. ORGANISED CRIME IN SPAIN

The political situation of Spain during the 1970s and 1980s deeply influenced the initial
stages of the evolution of the organised crime in the Spanish territory. The first indicators
appeared with tourism on the Mediterranean coast and the emergence of drug trafficking at
small scale, which was quite stable until the 1980s. This decade was characterised by an
increase of drug trafficking from South America. Spain became a principal route for
introducing different kinds of drugs through the Galician coast. The state realised that more
measures needed to be taken because the resources allocated to face such kinds of crimes
were not sufficient.. Therefore the Plan Nacional sobre Drogas (National Plan against Drugs)
was created in order to coordinate all the state measures against drug dealing, putting pressure
on the supply and demand.
This perspective changed radically at the beginning of the 1990s. The new international
context characterised by the fall of the regimes in communist countries and appearance on
the Mediterranean coast of unknown organised gangs trying to establish themselves in the
areas of drugs and laundering money in the local and national economy focused the attention
of the state authorities. Some criminal organisations moved to the Spanish coast, creating a
specific "know how" and maintaining the original internal structures. The outcome was the
definitive establishment of gangs in Spain which had permanent links with the "Vaterland".
In the current Spanish organised crime arena, there are two main different powerful
groups. The oldest and most integrated gangs are focused on cocaine trafficking inside
Spain and from Spain to other areas of Europe. They are established in large cities like
Madrid or Barcelona, because in such places the Colombians and North Africans avoid
attracting the attention of the population and the police agencies. The increasing number of
Latin American immigrants and their cultural similarities to Spain allow them to integrate
partially into Spanish society. On the other hand, there are new criminal organisations from
east Europe established on the Mediterranean coast. The high number of tourists in this area
allow them to look like tourists. The social and economical structure of this region allow
them to launder money in tourist enterprises and at the same time enjoy a luxurious life on
the Costa del Sol. The Mafia from Marseilles and Italy follow very similar patterns. During
the present decade foreign organised crime has discovered new investment opportunities in
different economic areas in Spain. These gangs have also discovered some legal "loopholes"
which allow them to perform stable and profitable businesses without breaking the law.
These gangs established themselves permanently in Spain for different reasons. One of
the most important is the political and economic stability of the country. The investment
opportunities in a stable environment facilitates the transfer of money from their unstable
political and economic context. The high number of foreigners living permanently on the
coast protects their identities. The main economic structure of Spain, based on the construction
and tourist sectors, which facilitate money laundering, is another factor that triggered this
establishment. Lastly, the highly developed internal banking framework, properly connected
with the international banking system, and with a close "Mafia and money laundering
paradise" like Gibraltar, allows the quick transfer of high amounts of money, avoiding any
kind of effective control by the Spanish authorities. The conclusion is that Spain is one of
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the countries where the money laundering has penetrated more deeply; nevertheless it is
extremely difficult to offer figures.
The foreign criminal organisations which have settled in Spain have not penetrated the
social fabric, because they try to keep themselves isolated from the environment. They have
established contacts with the Spanish population only on professional basis. In order to
maintain their structure they need the support and assistance of young liberal professionals
and entrepreneurs to protect their investments against state surveillance.
The Colombians and Italians intensely use the high developed Spanish banking system
for money laundering, avoiding all kind of confrontation with the banks and following the
national and international rules. The east European gangs follow very different rules based
in some cases on threats and confrontation with the aim of influencing the banking system.'
Although there is not a legal definition of "organised crime" as such in the Spanish
legal texts, we can develop criteria of what is meant by "organised crime" by looking at
laws dealing or regulating other penal matters. These criteria corresponds to the European
Union definition, although they are much more limited and, therefore leave greater scope
for the location of organisations. The definition used by the police forces is also difficult to
assess, but with the creation of the UDYCOs (see below) it seems that the EU definition is
also being used in a wider sense, replacing the concepts used until now in the sphere of the
police.
Organic law 5/99, which modified the Law of Criminal Prosecution in order to improve
investigation activities, in its Article 282 bis 4 — referring to the regulation covering covert
agents — offers specific criteria about organised crime. The concept assumes three principles:
(I) Three or more associated people.
(2) Activities which are permanent or repeated.
(3) The carrying out of certain types of criminal behaviour.
The first two requirements were established traditionally by the Spanish doctrine in the
construction of the concept of "organisation".
In addition the new penal code has moved towards regulating the specific way in which
police informers are dealt with in respect to drug dealing in Article 376, and crimes of
terrorism in Article 579, which uses the same terms.

4. LAW ENFORCEMENT UNITS TO FIGHT ORGANISED CRIME

Only in the mid-1980s did the FCSE begin to focus its attention on organised crime. It was
the abovementioned increase in foreign tourism in the Mediterranean coast (Costa del Sol)
and the increasing drug-related crimes in this area which convinced the administration to
face the problem through new means. Some units marked by a partially specialised character
were created, but they were just concerned with drugs; organised crime as such was initially
not considered.
The likelihood of an increase in drug smuggling activities in Spain (which became an
important point on some international routes) and the recommendations made by the EU
(Action Plan 1997) made the Spanish administration establish a basis for the development
of specialised police structures in combating organised crime. A priority for these new
structure was the fight against money laundering related to drug trafficking.
In January 1997, the Unidades de Droga y Crimen Organizado (UDYCOs, units for
drugs and organised crime) were created inside the CNP. These units centralised in the
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Comisaria General de Policia Judicial(Central Division of Judicial Police) of the CNP and
their main goal is the fight against organised crime as defined by the EU indicators. The
idea is to establish UDYCO units where necessary, that is to say, in "high-risk" territories
(the Mediterranean coast, Galicia and Madrid, among others). There was no significant
resistance to their creation, which was promoted by the Plan Nacional sobre Drogas, which
in term was created to coordinate the fight against drug smuggling, and its effects at different
levels of social life.
The Plan Nacional sobre Drogas(PNSD) 1° is of great importance in Spain in the fight
against drugs.
On 27 October 1984, the Spanish parliament asked the government for the creation of
an interdepartmental plan against drugs. The Council of Ministers created then an
interministerial working group in which all departments affected by the problem took part.
From this initiative Royal Decree 1677/85 was created and with it the Interministerial Group
for the National Plan on Drugs whose secretariat function is carried out by a government
representative.
The fact that it was necessary to emphasise the police role in the fight meant that the
National Plan on Drugs moved in December 1993 to the Ministry of Interior (RD 2314/
1993). The government office is then an organ of the State's Central Administration which
must develop an integrated policy. The functions and competences of the post are regulated
by RD 1885/1996 (which concerns the Ministry's structure).
Under the government representative are four Sub-directorates: Subdireccion General
del plan Nacional sobre Drogas (The general sub-direction for the National Plan on Drugs);
Subdireccion General de Gestion y Relaciones Institucionales (the sub-directorate for
administration and international relations), the Gabinete de Evaluacion (evaluation office)
and the Gabinete de Coordinacion (coordination office). These two separated offices are
the political organs. When the governmental office for the plan was assigned to the Ministry
of the Interior, the government representative was given the task of coordinating the State
Police forces with competency for dealing with drug crimes and associated money laundering,
particularly those crimes committed by criminal organisations, those crimes which fall within
the competence of the Audiencia Nacional. That was the way in which the two offices
appeared in the general structure.
This heavy participation in a structure like the government office for the plan has an
important effect on the operative capacity of the police forces. The government
representative's has the task of coordinating investigations. In these cases a "coordination
summit" is held to design the strategy, assign resources, and so on. In general terms, we
have here a forum in which the highest ranks and the members of the different police forces
sit together and share techniques, data, etc.
In the normative field it has provided the stimulus for new legislation (the broadening
of the concept of controlled delivery to substances used to produce drugs and to money;
prosecution in relation to money obtained through these operations; the creation of a general
register on classified chemical substances, etc.); at the police level, the better function of
the special units, the creation of new ones (UDYCOs, ED0As), the formation plans for
police staff and initiative for international cooperation. The new "Estrategia 2000-2008"
(Strategy 2000-2008), presented ideas such as legislation on informers, the extension of the
judicial intervention to survey suspect electronic mail, the creation of a register on boats,
etc.
The initial deployment of the UDYCOs took place in accordance with a "situation
report", which is issued every year and reflects the geographical distribution of the different
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types of crime. The deployment was performed in two stages: first, the most important,
high-risk and criminal points on the map were covered; only in a second phase was the
scope of the unit expanded to cover the whole affected territory.
The number of policemen forming the UDYCOs is about 1,000. They are selected
because they are qualified in the area of organised crime: there are special training
programmes. The UDYCOs units are provided with a good technical equipment and they
are permanently being modernised.
At the top of the hierarchical structures there are the Unidades y Servicios Centrales de
la Comisaria General de la Policia Judicial(units and central services of the central division
of the Judicial Police). There is also a Regional Coordinator — or a provincial one, if the unit
has a provincial range. "Antenas Informativas" (passive information receivers) are located
in some especially sensitive points; their function is merely informative and they depend on
the provincial UDYCOs.
The UDYCOs work is organised according to three main tasks: analysis, which is carried
out autonomously by members of the unit with the assistance, sometimes, of the Grupo de
Análisis y Tratamiento de Informacion (GATI- Analysis and Information Processing Group);
the parallel investigation of the economic implications of every crime carried out by a
specialised unit in order to give the judge as much information as possible; and finally, the
collection of information in the field by operational groups on the streets. The collected
information about the cases and the evidence are brought to the juridical organs and
prosecution services.
The Guardia Civil created similar units with the same goals one year later. The ED0As
(Equipos de Investigacion de Delincuencia Organizada y Antidroga — the investigative team
on organised crime and drugs) have focused their attention also on organised crime (national
and transnational) and in particular on those crimes that require, in order to be investigated,
a specialised training or technical skills. Initially the Guardia Civil did not perceive any
great threat from organised crime because this agency is mainly deployed in rural areas, and
organised crime is an urban phenomenon. The units are still quite undeveloped.
There are ten ED0As and the recruiting sources are the Judicial, Anti-fraud Units, the
Investigation Group for Organised Crime and the Information Service of the Guardia Civil.
These ED0As are functionally dependent on the central unit of the Judicial Police, which is
in the central headquarters in Madrid. The three main investigation areas are mainly: financial
and economic crime; fraud; and internal affairs and drug trafficking. The deployment of the
units will take place in two stages: first the units in Madrid, Sevilla, Malaga, Valencia,
Alicante, Barcelona, La Coruna, Baleares and Las Palmas; in a second stage, Cadiz, Granada,
Almeria, Murcia and Tenerife. In fact, this was the initial idea, but it seems that the deployment
of the units has not been completed within the planned period. Therefore, there will also be
several peripheral ED0As and a central one, in Madrid. When a peripheral EDOA has to
face a problem which exceeds its capacity, the case is transferred to the central one. These
peripheral units have relative independence, which means they broke with the tradition of
the Guardia Civil having a strongly centralised internal structure. At the same time, the
Guardia Civil is aiming for a wider international presence and tries to move the central
points for international cooperation, officially situated in the CNP, to other more "neutral"
institutions in the Ministry of the Interior.
There are other units focused on the fight against the effects of the organised crime
such as money laundering. Once the 1991 EC money laundering directive was adopted, the
national law against money laundering was approved. Then the Servicio Ejecutivo de
Prevencion de Blanqueo de Capitales (SEPBLAC —Executive Service to Prevent Smuggling)
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was created in the national central bank. It files all the information about suspicious
operations. The Brigada de Delitos Monetarios y Blanqueo de Capital (special squad created
to fight financial crimes and money laundering) is inside this structure and it performs
proactive investigations to determine whether or not there is enough evidence to continue
the investigation. If there is enough evidenc, all the information is transferred to the national
security agencies (Guardia Civil or CNP). The SEPBLAC is probably one of the European
financial intelligence units with the most competences: it is in fact an administrative unit
with inspection capacity and the authority to develop preventive activities, which are carried
out by its own operative unit.
Inside the main army intelligence agency CESID, (Centro Superior de Informacion de
la Defensa), there are some units focused on organised crime. These have been strengthened
in recent years, although the terrorist issue in Spain will for the moment remain the main
worry of the army as regards internal security affairs. There are not formal processes for the
exchange of experiences or information. If there is an exchange of this kind, it takes place
through the Ministry of Interior and not directly with the police units. The fact that CESID
and Guardia Civil have the same military roots probably facilitates the exchange of
information on different topics.
Private security compainies in Spain do not play any role in the fight against organised
crime. The law is very clear on this point and it obliges them to transmit any information
they obtain to the police services. This information is, in any case, channelled through the
Unidad Central de Seguridad Privada of the Comisaria General de Seguridad Ciudadana
(Central Unit of Private Security, which under the Central Division of Public Safety) and it
sends the information to the competent units.

5. PUBLIC PROSECUTION UNITS TO FIGHT ORGANISED CRIME

At the judicial level a different response to serious crimes (differentiated from responses to
ordinary crimes) such as terrorism, organised or financial crime has been established. In
1977 the Court which had fought political opposition during the dictatorship (Tribunal de
Orden Public° — court for public order), was transformed to deal with the most serious
crimes. The new court was the abovementioned Audiencia Nacional or Supreme Court.
Taking into account the lack of experience, more complex structures have not yet been
created, because, so far, terrorism is still considered the main threat.
The Judicial Police" in Spain are regulated by four main laws: the Constitution, LO 6/
1985 on Judicial Power, LO 2/86 on the state police forces and RD 769/1987 on the Judicial
Police. The Constitution limits their function to penal issues and establishes their dependence
on the judges, tribunals and the Public Prosecutor. Although it is not as specific as other
European constitutions on this matter, it establishes a clear link to the judicial power. The
law regulating the judicial power provides that judicial police units are dependent on the
judicial authorities and the Public Prosecutor, something which is made concrete by Juzgados,
Tribunals and the Public Prosecutor leading the criminal investigation functions. Organic
dependence is established in L02/86. Judicial Police units are organised by the Interior
Ministry and their personnel regime is common to that of the national police forces in
general. The functional dependence is also strengthened by this law.
Actually, the tasks of investigation of these criminal activities began to bear fruits.
There are more than fifty penal cases for money laundering in relation to drugs trafficking
which have gone through or are going through the judicial organs of the Audiencia Nacional.
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Twenty of those have been the subject of verdicts (with 16 sentenced and 4 not guilty verdicts),
the other fifteen are pending trial or are in the instruction phase, and the other twenty are in
the investigation phase. In the investigations performed by the CNP and Guardia Civil,
between 1994 and 1999, money, monetary instruments, property, vehicles, and other goods
and effects whose total value reached 38,000 million pesetas were confiscated.

6. MULTIDISCIPLINARY INTEGRATED TEAMS
Permanent multidisciplinary teams integrated by the agents of different forces and with a
regular existence have not been created. But, at the judicial level, there are some mixed
teams which are organised — and based on an ad hoc philosophy — to carry out a specific
investigation. They are integrated by agents from the central forces and occasionally by
members of the SEVA or the Central Bank or the Ministry of Economy. They do not have a
defined and stable relation with the coordination point or the central contact point. Recently
an informal cabinet was created which was formed by state police agents, judges and
prosecutors and in which different propositions for reform and internal changes in the state's
structures are discussed, but its character is informal.
On the other hand, as we have said above, also under the Government Delegation for
the Plan Nacional sobre Drogas some mixed teams are organised.

7. INTERNATIONAL CONTACT POINTS
The unified treatment of information for international cooperation has been focused, so far,
mainly on drug-related issues through the Centro Nacional de Comunicaciones
Internacionales (CENCI — National Centre for International Communications). The different
services are centralised: INTERPOL, Europol, OCN drugs and liaison offices. There is also
a crisis unit whose task is to evaluate and adopt quick decisions at key moments. This
structure has been mainly dealing with narcotics, but it expects to assume more competences.
As regards the central body of coordination, in accordance with the Action Plan to
Combat Organised Crime, the Spanish Ministry of Interior has given the SecretariaTecnica
de la Comisaria General del Policia Judicial(Technical Secretariat of the Central Division
of the Judicial Police of the CNP) the role of being the coordination point at the national
level, coordinating the CNP, the Guardia Civil, the Ertzaintza, the Mossos d'Esquadra, and
sometimes, in specific cases, the SEPBLAC. The Gabinete de Coordinacion de la Secretaria
de Estado para la Seguridadof the Ministry of Interior (Cabinet for Coordination of the
Security Secretariat of the Ministry of Interior) has paradoxically a similar function. This
means that there are in fact two coordination points, which indicates the lack of consensus
on this issue. This problem is a consequence of pressure exerted by the Guardia Civil,
which wants a coordination point that is outside the CNP and directly dependent of the
Ministry. The CNP considers that, by law, they are responsible for the international relations
of the Spanish security framework, and therefore the international link should remain attached
to the civil police agency.
This coordination activity is not an operational function as such, but it involves drawing
up the main objectives and lines of action, with the idea of supporting FCSE activity. It has
become the most important information exchange resource, via a common database for all
forces. The last goal is to add to this scheme the organisation of the judicial structure in a
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similar way, something which has not been possible for the moment. It is explicitly recognised
that there are many aspects of the coordination organs and their activity which must still be
defined.
No direct links between the UDYCOs/ED0As and Europol has been established,
although there is an indirect link, because both, UDYCOs and the office responsible for
Europol are located at the Comisaria General de Policia Judicial(Central Division of the
Judicial Police). This common location makes it easier for any UDYCO unit to ask for
information. Information flows both ways. The link with SIRENE is of a different nature,
because SIRENE only performs consultation functions. There is some discrepancy within
the CNP about the functions which SIRENE should carry out. The relationship with OLAF
is permanent and close.
The Guardia Civil uses ordinary channels when collaboration is needed (Europol,
INTERPOL). There are also international interforce relationships (FIEP, militarised polices),
which stress informal contact between officers and agents as being a very important way of
getting things done. These kinds of relations are considered very useful in order to advise
politicians to take the necessary steps in formal forums.

Coordination between national and non-national forces
A. National Forces.
1. Central level:
— Gabinete de Coordinacion y Estudios of the Secretaria de Estado de Seguridad.
— Government Delegate for the Plan Nacional sobre Drogas (Coordination
Cabinet)/Consejo Superior and Consejo Asesor of the Plan.
2. Peripheral level:
— Government Delegates (in the Autonomous Communities and Subdelegates).
B. State, Regional and Local Forces.
— Consejo de Polftica de Seguridad.
— Juntas de Seguridad de las CCAA.
— Juntas Locales de Seguridad.
•

8. SUPERVISION AND CONTROL

Judges and magistrates check the police activity through ordinary channels. A prosecutor or
judge has no control over police as such. The prosecution service against drugs coordinates
more complex and important procedures in this area. Inside the UDYCOs there is only a
hierarchical control performed internally. The National Ombudsman has no real power over
police.
The control that is really relevant in relation to this matter is the hierarchical one, the
control exerted on every policeman by his superior. This chain ends in the Minister, who is
at the same time responsible to the parliament. The parliament exerts control through
questions to the government, and the public discussions.
Inside the CNP a global supervision and control system has been devised, but it is still
not in force in the organised crime units. It is called "Policia 2000" which focuses on
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evaluation techniques mainly (the plan also implies some degree of decentralisation). The
idea is to establish new forms of control over efficiency and productivity managed by the
police itself. The Unidad de Planificacion y Contml (Planning and Control Unit) located at
the Secretaria Teenica (Technical Secretariat) is the organ that periodically measures the
levels of efficiency, but the figures are not published.
LIST OF ABBREVIATIONS

CGPI:

Consejo General del Poder Judicial.

CNP:
FCSE:
ED0A(s):

Cuerpo Nacional de Policia.
Fuerzas y Cuerpos de Seguridad del Estado
Equipos de Investigaci6n de Delincuencia
Organizada y Antidroga.
Policia Autonemica Vasca.
Ley Organica de Fuerzas y Cuerpos de
Seguridad del Estado.
Policia Auton6mica de la Generalitat de
Catalunya.
Servicio Ejecutivo de Prevenci6n de
Blanqueo de Capitales
Servicio de Vigilancia Aduanera.
Unidades de Droga y Crimen Organizado

Ertzaintza:
LOFCSE:
Mossos
d'Esquadra:
SEPBLAC:
SEVA:

UDYCO(s):
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General Council of the Judicial
System.
National Police Agency
State Security Forces
Organised Crime Investigation
Units
Autonomous Basque Police
State Police Law
Autonomous Catalan Police
Executive Service for Money
Laundering Prevention
Customs Service.
Narcotics and Organised Crime
Units.

Spain

NOTES

1. The real effects of this law have been discussed by Manuel Babe, Orden public° y militarism°
en Espana p. 471 ff.; Diego Lopez Garrido, El aparato policial en Esparta,Barcelona: Ariel,
1987; P. 14 and Ian R., Macdonald, "The Police System of Spain"; pp. 224 ff. in John Roach and
Jurgen Thomaneck (eds.), Police and public order in Europe, London: Croom Helm, 1985.
2. The Cuerpo Nacional de Policia continued, in part, to have a military nature even until 1985,
since one in three posts in the police administration from the highest levels down were occupied
by career soldiers. See Manuel Bantle, ibid., p. 484.
3. A broad reflection about the current status of the Guardia Civil has been exposed by Diego
Lopez Garrido, El aparato policial en Espana, Barcelona: Ariel, 1987.
4. In 1994 the socialist government merged the Ministries of Interior and Justice.
5. The development and evolution of the Basque police agency inside the Spanish police structure
has been analysed by Gonzalo Jar Couselo, Modelo Policial Espanol y Policias Autonomas,
Madrid: Dykinson, 1995.
6. Figures from Benyon, John et al., Police Cooperation in Europe: An Investigation, Leicester:
Centre for the Study of Public Order. University of Leicester, 1993, p. 265.
7. This information has been calculated on the basis of data provided by Gonzalo Jar Couselo,
Modelo policial espaliol y policias autonomas, Madrid: Dykinson, 1995; p. 502.
8. Sanchez de Dios, Manuel, "El Poder Judicial y la Jurisdiccion Constitucional", in Sistema Politico
Espanol, MacGraw Hill, Madrid, 1995.
9. See, Carlos Resa, "La delincuencia organizada en Espaiia", Cuademos de la Guardia Civil.
Revista de Seguridad Publica, 21 (1999), pp. 31-47.
10. Robles Orozco, Gonzalo, "La Guardia Civil en la DelegaciOn del Gobierno para el Plan Nacional
sobre Drogas" en Cuademos de la Guardia Civil, No. 21, 1999.
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1. THE LAW ENFORCEMENT AGENCIES IN FRANCE

1.1. Centralisation and plurality of services

The French policing system is a centralised and plural law enforcement system, where
several forces are charged with parallel tasks and where all of these forces are largely
centralised in their administrative set-up. However, the extent of centralisation in the
organisation of the services has been a subject of debate for some time and has to be viewed
with some caution.' The French policing system is most often characterised as centralised
when it is compared with the English one. Therefore, some authors have voiced a warning
not to neglect the complexity of the situations and to avoid over-simplification and
exaggerating the differences between the systems.'
First of all, there is not a single police force in France but rather the police service is
constituted by at least two national institutions which have largely similar competences but
rely on different statutes: the Police nationale (PN) has a civil statute and is placed under
the authority of the Ministry of the Interior (ministere de l'Interieur), whereas the
Gendarmerie nationale (GN) has a military statute and is therefore part of the Ministry of
Defense (ministere de la Defense). The two forces both have general national competence,
but there is a rough division where the PN police the urban areas whereas the gendarmerie
have responsibility for suburban and rural areas. Another force is the municipal police which
employs around 10,000 officers and retains strictly local competence. 3
The media have repeatedly reported on a "guerre des polices", a war of the police
forces, and alleged inefficiencies due to lack of cooperation. Every five to ten years, there
are plans to unify the services in France. However, this is met by resistance both in the
services and from politicians.
Secondly, the extent of centralisation must not be exaggerated. Even originally the
police system could have been deemed as being partly de-centralised and centralisation and
nationalisation of police forces has historically been a slow process. The revolution gave
the power and responsibility for the police entirely to the local mayor and only subsequently
were the prefectures in all the departements given increased power during the nineteenth
century. A national police service was only created in 1941 and kept after the liberation. Not
until the late 1960s was the national police service truly unified; subsequent laws providing
for decentralisation of public services did not concern the police. Therefore, the co-existence
of the services, the diversity of structures at the national, regional and departmental level as
well as the division between officers and other policemen have escaped the effect of strong
centralisation tendencies. Furthermore, Journes speaks of a "discovery of local interests" in
the police services in general. It was hoped that the effectiveness of crime prevention would
be increased by the way it was organised territorially and through the involvement of the
mayors. Urban, political and air police have increasingly worked together locally in joint
departments since 1990 (this is not the case for the criminal police which are the main
actors in fighting organised crime). Furthermore, a rise in the numbers of municipal police
has been noted. 4
It has to be said, however, that despite these factors impeding the complete unification
of the police service and despite tendencies encouraging decentralisation, the police system
in France is largely centralised and has a national focus. The following account of the
organisation of the various services will illustrate this.
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1.2. The organisation of the police
The Police nationale had around 147,731 agents in 1999, of which 113,088 were police
officers on active duty.' Its task is mainly to police the urban and suburban areas of the
country. Attached to the Ministry of the Interior, the police come under the Direction generale
de la police nationale (DGPN), (the headquarters of the Police nationale) which directs the
administrative and operational departments, the central services and the inspection generale,
the body policing the police.
Since 1995, the police personnel on active duty have been divided into three corps with
the following duties:
• conception and direction (2,001 commissaires (superintendents); charged with the
structural and operational management of all services);
• command and managerial staff (16,776 police officers; assist or replace the commissaires
in their functions; command the officers in the supervision and application corps);
• supervision and application (95,121 uniformed or plainclothes officers in active units)

•
•
•
•
•
•
•
•

The DGPN consists of a cabinet and several units:
la Mission stir la police dans la ville (the commission for the policy in the city)
la Mission de la lutte anti-drogue (MILAD) (drug enforcement commission)
l'Unite de coordination de la lutte anti-terroriste(UCLAT) (anti-terrorist coordination
unit)
l'Unite de coordination et de recherches anti-mafia (UCRAM) (anti-Mafia investigation
and coordination unit)
le Service de securite du ministere de l'Interieur (SSMI) (the Ministry of the Interior
internal security service)
le Service central automobile (SCA) (central automobile service)
l'Unite de recherche, assistance, intervention et de dissuasion (RAID) (rapid deployment
special task unit)
la Mission emplois-jeunes (commission for "job opportunities for the youth")

A number of administrative departments deal with the management and the training of
the police force: l'Inspection generale de la police nationale (IGPN) (Inspectorate-general
of the National Police): Direction de l'administration de la police nationale (DAPN) (National
Police Administrative Directorate): Direction de la formation de police nationale (DFPN)
(Directorate for Training).
The active departments are organised according to tasks:
• Direction centrale de la police judiciaire (DCPJ) (Criminal Investigation Central
Directorate)
• Direction cent tale de la securite publique (DCSP) (Public Security Central Directorate)
• Direction de la surveillance du territoire (DST) (territorial intelligence service)
• Direction cent tale de la police aux frontieres (DCPAF) (Central Directorate for Air and
Border Policing)
• Direction centrale des renseignements gene mut (DCRG) (Community Intelligence
Central Directorate)
• le Service central des compagnies republicaines de securite (SCCRS) (Central Service
of Republican Security Companies)
• le Service de cooperation technique internationale de police (SCTIP) (International
Technical Police Cooperation Service)
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•

le Service de protection des hautes personnalites

(SPHP) (VIP Protection Department)

•
The police judiciaire (PJ) (criminal investigation service) conducts all criminal
investigations and is the main service charged with the fight against organised crime.
The Direction centrale de la police judiciaire has the following sub-divisions:
Sous-direction des affaires criminelles (Sub-Directorate of Criminal Investigation)
•
Sous-direction de la police technique et scientifique (Sub-Directorate of Forensic
•
Science)
Sous-direction
des affaires economiques et financieres (Sub-Directorate of Economic
•
and Financial Crime)
Sous-direction des liaisons exterieures (Sub-Directorate of External Liaisons)
•
The PJ consists of the centralised departments at the Ministry of the Interior and of 19
decentralised departments. These departments together employ nearly 7,800 officers. Most
of the 6,475 central investigative personnel are qualified criminal investigation officers (OPJ)
who, when requested or delegated, work under the supervision of investigating judges (juges
d'instruction) or the magistrates of the public prosecution service (ministeres publics). The
officers have the right to organise themselves in trade unions.
The Gendarmerie nationale (GN) with its military statute and organisation also has a general
competence, but is mainly responsible for rural and suburban zones. About 90,000 officers
work for the GN. The GN participates in military defence, but also has the task to ensure
public safety and to maintain order. About 90% of its work is in the area of administrative or
criminal police services, the remaining 10% is military in nature.
The GN is organised in a Direction generale de la gendarmerie nationale et de
l'inspection generale de la Gendarmerie. The Directorate-general includes:
• • le Centre technique de la gendarmerie nationale — technical centre 6
le Centre administratif de la gendarmerie nationale — administrative centre
•
le Commandant des ecoles — the Commander of Schools
•
le Commandant de la gendarmerie d'outre-mer — the Commander of the Overseas
•
Gendarmerie
les Formations specialisees — specialised units
•

•
•
•
•
•
•
•

Amongst these last ones, one can distinguish:
la Garde republicaine — the Republican Guard
la Gendarmerie maritime — the maritime service
la Gendarmerie de l'air — air service
la Gendarmerie des transports airiens — air transport service
la Gendarmerie des forces francaises en Allemagne — French gendarmerie service in
Germany
le Groupement special de securite — nuclear safety
the special
le Groupement special de securite et d'intervention de la gendarmerie —
security and operations service

The gendarmerie is organised according to military principles, in brigades (squads),
compagnies (companies), groupements departementaux (departments). It is the brigades
which provide a presence close to the citizens all over the territory. They fulfil the typical
tasks of criminal investigation. In their work, they are supported by research equipes, brigades
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and sections (teams, squads and sections). Since they are organised more in terms of territory
than service specialisation, officers of the GN can exercise a number of police tasks in
parallel and are polyvalent. For example they have tasks related to public security as well as
criminal investigations. The hierarchy of the organisation is that of the military, to which it
belongs, and the officers have therefore no right of trade union association.
The central Direction des relations internationales of the gendarmerie is responsible —
amongst other things — for cooperation abroad. Within this division, there are one or two
people especially responsible for dealing with organised crime.
Another force which some see to be establishing itself as the third national police is the
customs service —Douanes et drabs indirects. The customs service is attached to the Ministry
of Economics and Finances, operates with about 20,000 officers and has a level of
organisation, the material means and extensive powers to match those of the police forces.
The Douanes are organised as the Direction generale des douanes et des drafts indirects,
with three units directly attached to the Director-general's department (cabinet, information
and the communication and coordination of European affairs), and six sub-directorates.
• Sous-direction A: Personnel et budget — personnel and budget'
• Sous-direction B: Organisation, surveillance et moyens — organisation and surveillance
• Sous-direction C: lnformatique, statistiques et etudes economiques — information
technology, statistics and economic studies
• Sous-direction D: Affaires juridiques, contentieuses et lutte contre la fraude — juridicial
and legal affairs, and the fight against fraud
• Sous-direction E: Union douaniere et cooperation internationale — customs union and
international cooperation
• Sous-direction F: Drafts indirects — indirect taxes
The customs service possesses wide powers of investigation and arrest. Its powers are
limited, however, to customs offences. Should any offences it investigates also be prosecutable
under the ordinary penal code, they have to be transferred to the police services. The law of
23 June 1999 reinforcing the efficiency of the penal procedure has given the Douanes a
number of competences in the field of criminal investigation, mostly concerning the areas
of economic and financial crime. Since the abolition of border controls, the customs service
aims to justify its existence. Therefore the fight against drugs and organised crime is nowadays
a central argument in the rhetoric of the customs service. A transfer of resources and personnel
to Sous-direction B has occurred since 1990 (mainly originating from Sous-direction F, due
to the completion of the internal market).

2. THE PUBLIC PROSECUTION SERVICE IN FRANCE

The public prosecution service in France, the ministere public, has the general task of
representing society in legal proceedings in court.

2.1. Structure
Public prosecution is organised in the following way: The basis of division of the national
territory is a so-called "jurisdiction"; the 181 parquets (prosecution service) are located at
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the tribunaux de grande instance (similar to a district court); the 33 parquets generaux
(Principal State Counsels' Offices) are attached to the 33 cours d'appel (court of appeals);
and one parquet general is at the Cour de cassation (Supreme Court of Appeal). Each of
these parquets consists of the Procureur de la Republique (State Counsel) who, as the chef
de parquet, is seconded by a team of magistrats (magistrates) called substituts, and is
supported by a secretariat composed of civil servants belonging to the judiciary services.
The Garde des Sceaux, the Minister of Justice, has the final authority over the magistrates
of the ministere public (magistrates of the prosecution service). As a minister, he/she both
defines a coherent national judicial policy and is responsible for its execution. He/she is
also accountable to parliament.
2.2. Tasks and competences

The tasks of the public prosecution service can be grouped in three areas: pursuing criminal
offences, representing the interests of a civil party or group of society and exercising control
over the administration.
More concretely these tasks can be enumerated as:
• In the criminal field:
— managing of the work of the criminal investigation service (Article 12, 40, 41 of
the Code de procedure penale);
— deciding to start investigations;
— conducting of legal proceedings, acting as the state's counsel i.e. defines the legal
framework of prosecution, calls the witnesses, translators and experts, authorises
the use of exhibits, etc;
— executing verdicts.
•

In civil litigations:
— as a main party: it acts as one of the litigants in order to defend public interests
(protection of the law, of minors, of mentally handicapped, etc.);
— as a secondary party: it gives its opinion on an affair, although it rarely intervenes
in the proceedings and does so only in a limited fashion;
— it represents a person or administration (i.e. it acts to defend a particular interest)
— it executes verdicts in civil cases when the private parties refuse to comply with
the verdict

•

In the administrative field:
— it controls juridical and legal activities and exercises disciplinary measures on
avocats, officiers publics and ministeriels, experts judiciaries (i.e. barristers, public
(legal) officers, legal officials and experts appointed by the court);
— it controls of the following institutions: penitentiaries, psychiatric institutions,
educational institutions, establishments selling alcoholic beverages;
— with regard to external relations: it represents the interface between its own
competences and the state administration, civil society and foreign authorities
— it intervenes in the administration of areas of public order where basic rights or
liberties are at stake.
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2.3. The process of criminal investigation

The penal procedure in France is regulated by the Code de procedure ',Sale (Code of
Criminal Procedure). This set of rules governs police action in France and details which
actions can be taken under which circumstances. This code prescribes a close link between
the magistrates of the prosecution service and the criminal investigation service during
investigations.'
The code distinguishes between two legal situations:
A) Before the opening of an inquiry by the juge d'instruction (investigating judge);
— l'enquite de flagrance (expedited (police) investigation): where an offence is being
or has just been committed; also in cases where the police are called into a home
by the occupant to establish whether a crime has taken place. This instance gives
the police extended powers.
— l'enquete preliminaire (preliminary investigation): in the case of offences which
are not flagrant. In this instance, the powers of police are much more limited.
The police are charged with establishing that an offence has taken place, with collecting
proof and with searching for the perpetrators of such offences. Information about possible
offences is obtained by the police through complaints by the public, by surveillance of
the criminal world and of locations which might be susceptible to offences being
committed.
The tasks of the police include the securing of a crime scene, conserving evidence,
searching premises, seizing goods, interviewing witnesses, verifying a suspect's identity,
making arrests, detaining suspects and requesting technical or scientific expertise.
All these tasks are exercised under the supervision of the Procureur de la Republique
or one of his or her substitutes. The work of the police falls under the public prosecutor
and there are a number of legal provisions and obligations which regulate the inquiries
by the police. For example, the police have to inform the Procureur without delay of all
notifiable offences and flagrant misdemeanours.
B) After the opening of an inquiry
If an offence constitutes a notifiable offence or a serious misdemeanour, the Procureur
de la Republique opens a judicial enquiry (ouverture d'une information judiciaire)
which is then entrusted to a judge, the juge d'instruction.
In French criminal law, this investigating judge has a central role in conducting the
investigation. He/she has all the powers necessary to direct the investigations. His/her
task is to uncover all necessary evidence, to interview witnesses, collect statements and
reports in order to prepare further evidence in order to prosecute or release the suspect.
He/she can place a suspect on remand if he/she deems it necessary for the preservation
of evidence or public order.
In the case of the opening of an investigation, all legal acts are executed by the police
• on the orders of the abovementioned judge. The instrument of commission rogatoire
(letters rogatory) allows for a police officer to exercise a number of functions in the
name of the judge. In general, the autonomy of the police in such investigations depends
on the powers which are given to it by the judge.
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3. SUPERVISION AND CONTROL

Despite the fact that the police are strictly subordinate to the magistrates of the prosecution
service, that the Code de procedure penale gives detailed information on the competence of
police in various legal situations and that the powers of the police are distinguished according
to rank, the efficiency of control and accountability of the criminal investigation service is
limited.
It is interesting to note that the word "accountability" translates into French only with
difficulty despite the fact that the etymological source of "compte" — account — can easily
be traced to Latin and Roman roots. The words used in French are those of controle and
surveillance.

The control of the public services is a constitutional right in France. The French
Constitution includes in its preamble the Declaration of Human and Citizen Rights of 1789,
which states in Article 12 that the guarantee of human and citizen rights necessitates a
public force which is set up for the advantage of all and not for the particular use of those to
whom it is entrusted. Article 15 continues that society has the right to demand accountability
from each public servant in its administration.
The control of the police force is formerly exercised through its own hierarchy, the
judiciary and political power.
The ministers responsible, with the help of their services, especially the Inspections
generales, (Inspectorate-general) have authority over their respective agents and can impose
disciplinary sanctions. The Inspectorate-general of the PN has national jurisdiction over all
PN operational departments and training establishments. It is charged with ensuring that
the PN respects the laws and regulations of the PN deontological code, and investigates
complaints when requested by administrative or judicial authorities. The gendarmerie has a
parallel system.
The parliament also has at its disposal various means of censure, the most important of
which is the vote on the budget.
The judiciary exercises its control in the framework activities related to administrative
and judiciary enquiries (see above). The control by the judiciary is carried out as follows:
the prosecution departments (parquet) — The Procureur de la Republique directs them, the
procureur general oversees them and the chambre d'accusation (Indictment Division)
controls them in the strict sense of the word. The law of 1978 holds that the control extends
to both types of servants: the agents (APJ) and the officers (OPJ) of the criminal investigation
service. The Code of Criminal Procedure of 1966 provides mainly for a control of the OPJ,
who have to be authorised by the Procureur de la Republique and receive specialised training
in order to be able to exercise their powers (these are commissaires, ojficiers, gendarmes
but also mayors and directors of the PN). All police activity which necessitates or leads to
an engagement of the judiciary has to pass through the prosecution department.
In practice, this system does not work well. The central responsibility of control lies
with the judiciary. However, the judiciary is in a weakened position since it has neither the
knowledge of actual proceedings nor independent access to documentation. In fact, it is the
police service itself which gives the necessary information to the judiciary. The two are
therefore interdependent services. In the Fifth Republic, the parliament has little power
with regard to control of the executive. The control through the police's own hierarchy is
hampered by the fact that the institution does not wish to obstruct the capacity of the institution
to act. This system of control in France is unique in Europe and brings with it significant
deficits in the area of accountability.
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4. ORGANISED CRIME IN FRANCE

4.1. Legal definition

There is no official definition of organised crime in France. The legislator has not defined
the term but has instead used a variety of expressions and definitions to refer to collective
behaviour aimed at committing serious offences with the help of an organised structure:
•
"groupement" or "entente" (a grouping or alliance), for instance in relation to a "bande
organisee" (an organised gang) or "association of malfaiteurs" (criminal conspiracy);
"dote d'une organisation hierarchisee" (endowed with a hierarchical organisation)
concerning, for example, a violent gang; "groupement", in the area of trafficking,
especially drugs; "entreprise" for terrorism; "plan concerti' (organised plan) for
genocide and other crimes against humanity; "maniere concertee" (in a concerted
manner) for endangering public liberties; and "organisation criminelle" (criminal
organisation) for money laundering and crimes concerning financial matters abroad.'
The law of 1993 on the prevention of corruption and the 1996 law against money
laundering both refrain from defining the term although they use it as a central concept.'°
After an investigation into the use of the term in contemporary legislation, Jean Cedras
finds that the legislator has not come to any more precise definition than that of 1810,
of an association de malfaiteurs, or criminal conspiracy."
This situation has led both the justice system and the police to finding interpretations
and definitions of the term which are useful for their day-to-day work:
Lacking an autonomous legal definition of the term, legal practice defines it therefore by
means of an offence committed with the aggravating circumstance of the involvement of an
organised gang and incrimination provided by participation in a conspiracy with a view to
committing a crime or a serious offence. This practice is similar to the one used for terrorism: 2
In terms of the use of the term in police practice, an article written by a commissaire of
the DCPJ in a journal read mostly by police professionals is indicative;" he identifies five
elements that can be extracted from various definitions such as those of INTERPOL, legal
theorists or the EU group "Drugs and Organised Crime". They are:
• an organised structure used as a framework for committing an offence;
• serious offences, such as those covered by the seven central offices of the DCPJ (see
below);
• the pre-eminence of profit as the motive for the crime;
• an international dimension as a result of searching for profitable markets and the intention
to avoid prosecution;
• use of modern methods of management.
Furthermore, the DCPJ mentions in its information material several types of offences
that the expression "organised crime" can refer to:
• an individual act committed with premeditation and malicious intent;
• a "professional crime", prepared and executed by several people, often organised as a
gang, who live on the fringes of society and on the profits gained from their crimes;
• the "criminal syndicate", a permanent association of criminals which has reached such
a degree of organisation that it holds a monopoly in its sector of crime in a given area.
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4.2. Data collection on organised crime
It is the Centrale du renseignement et de l'analyse du crime organise (CRACO), which is
responsible for collecting the data on organised crime and analysing it. More generally
speaking, the DST and the department of Renseignements generaux of the PN have a central
role in collecting data.
As regards the collection of data, it has been mentioned in several interviews that this
was problematic due to a number of obstacles which relate to the lack of a precise definition:
the difficulty of determining the line between organised and other crime and the question of
when in the enquiry to determine the nature of the offence.
It was also mentioned that these problems are often regarded as largely academic by
practicing police officers. They are viewed as important questions but there is little time in
the day-to-day work to overcome such obstacles. There are therefore no overall statistics
for organised crime in France.
For the observer, it seems that the lack of a legal definition for organised crime leads to
a number of problems:
• Practitioners encounter difficulties in classifying the offence and therefore the legal
rights they have in the enquiry.
• The process of the preliminary investigation in France encourages the police to classify
crimes as organised crime, giving them more rights of enquiry (for example the right to
search houses outside the legally provided hours —6 am to 9 pm — when the preliminary
enquiry is concerned with offences of drug trafficking, pimping or terrorism).

4.3. The fight against organised crime: the context of organisational changes
Organised crime in France has received growing attention in the media, and from the general
public and the political class in the last decade. The fight against organised crime in France
is not new: most units were founded well before the 1990s. Organisational changes have
taken place and can be linked to a number of reasons:
4.3.1. Rationale put forward by professionals
The reason most cited by the professionals for the reforms which happened in France is the
greater risk of organised crime today compared to 20 years ago. The opening of borders,
ease of communication, use of high technology, etc. are all cited as augmenting the danger
of the rise of organised crime. "We know that there is a higher risk in general and that the
growing wealth of the criminal organisations can pose serious problems to democracies and
for the stability of certain countries. After the end of the Cold War, a new type of threat is
emerging, particularly the organised crime which is developing in central and eastern Europe.
Given the means of communication today, there is a need to fmd common answers to these
problems together with a number of countries." 4
The rationale that emerges from this quote shows a typical line of thought: the
development of high communication technology coinciding with the end of the Cold War
has led to a new type of danger which the law enforcement services have to counter with
increased means and reinforced international cooperation.
At the same time, practitioners admit that it is hard to assess exact numbers of offences
committed in the framework of organised crime. It has been mentioned that it is difficult to
quantify organised crime, especially in the area of money laundering and the fmancial aspects
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of organised crime. One has to take into account institutional logic in this argumentation:
the suggestion of high numbers of undetected organised crimes can serve as a justification
of funding. However, the police and public prosecution services are also careful not to give
the impression of inefficiency in the fight against organised crime. In their information
material and representations in the media, they emphasise the structures put in place to fight
organised crime and their efficiency.
Similarly, we have seen in our contacts with officials, that the effectiveness of the
reforms in the fight against organised crime is very hard to assess. As one interlocutor put it:
"This is very difficult to quantify. This is not to be equalled to a free-market system where
a company will restructure in order to improve sales. Statistics can show nearly everything.
I also think that the fight against organised crime becomes more efficient when accompanied
by means other than organisational and legal instruments: educational means and a certain
ethical health of a country need to be encouraged, as we have done for example with the
work regarding professions susceptible to the influence of organised crime:'
Them is an awareness, therefore, that although structures to fight organised crime have
been put in place, they achieve the best results only in combination with other instruments
in a wider social context — and in coordination with other countries.
4.3.2. Importance of the context of European and internal political events
The rationale for organisational changes in the fight against organised crime has to be seen
in the framework of European and internal political events in France.
There was certainly a European dimension to the changes, but rarely can a direct link to
EU measures or recommendations be found.'s As will be spelled out below, most institutions
in the fight against organised crime were established before the EU made any
recommendations.
Events at a European level have nevertheless to be taken into account in order to sketch
out the general climate in which the debate on organised crime was taking place. It could be
validly argued that they acted as a facilitator for the changes in the services engaged in the
fight against such crime. The end of the cold war and the fall of the Iron Curtain with its
strictly policed borders increasingly led to a security-focussed discourse in western European
countries. The east was portrayed as a latent threat, harbouring potential immigrants, criminals
and asylum seekers likely to flood the wealthy western European countries. 16
At the same time, the Schengen Agreement (1985) and even more so the Schengen
Implementation Agreement (1990) provided for the suppression of border controls at the
"internal borders" of the EU. The professional and public discussion quickly concentrated
on compensatory measures to ensure the internal security of all countries concerned. In this
context, the fear of the infiltration of organised crime originating from outside the EU was
often voiced. This line of argument was often present in the media and contributed to a
general concern about organised crime.
The European dimension becomes most visible in relation to the impact of European
events on France. The deaths of the Italian judges Borsellino and Falcone in the early 1990s
has led to a heightened general awareness of the danger of organised crime for public life. It
became a problem of public policy, much discussed in the media, especially with respect to
the possibility of the spread of criminal organisations to France.
Internal political events were linked to that debate. In the 1970s, a lot of national and
international attention was focused on Marseille as the first city for drugs in the world. The
expression "French Connection" dates from that time. The activities of the Office central
pour la repression du trafic illicite de stupefiants (OCRCTIS) were reinforced during this
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period.
In 1993, a report by a member of parliament, the rapport d'Aubert (the Aubert report),
on the infiltration of the Mafia into France raised a lot of interest." This report found that
the definition of offences related to organised crime was not coherent enough for an efficient
fight against infiltration. At the same time, it emphasised the need to give the law enforcement
authorities and services supplementary and specific means to fight this form of transborder
crime.
Another internal event which played a role in the organisational development of the
fight against organised crime was the scandal around the murder of the member of parliament
Yanne Piat in 1994. The public discussion in that case concentrated on links between the
death of Piat and revelations about corruption. The affair sparked an investigation into the
links between criminals in southern France and the political class.
Such events put pressure on the services for results in the area of organised crime. At
the same time, the Thatcherite revolution and Anglo-Saxon reforms also had an effect in
France with increased expectations of efficiency. However, politicians feared any implicit
connections made between corruption, political parties and organised crime — as were
sometimes made in speeches advocating the reinforcement of the fight against organised
crime.
The Institut des Hautes Etudes de la Securite Interieure (IHESI) also played an implicit
role in deliberations about the reinforcement of this fight. It brought together delegates
from all the relevant services for a research semimar during which they had the space and
time to deliberate over appropriate strategies.
These events all pushed in a direction of reinforcing and diversifying the existing structure
of the fight against organised crime, if only to satisfy the public demand for action. Therefore,
the UCRAM (Unite de Coordination et de Recherche Anti-Mafia) came to life in 1993. It
was set up as a response to political pressures, is modelled on the existing anti-terrorist unit
UCLAT and is also dependent on the latter in terms of personnel and structures: the head of
UCRAM is the Director-general of UCLAT and the anti-Mafia unit uses UCLAT's network
abroad for all cooperation.
Furthermore, the Section Centrale d'Investigations sur le crime organise (SCICO) was
formed within the DCJP in 1995 as a unit charged with centralising all information on
organised crime and analysing the data.
In the same year, the Ministry of Justice established a central office for the fight against
organised crime which manages and coordinates all judicial aspects of the treatment of
organised crime.
Organisational reforms in the fight against organised crime in the 1990s were a response
to public policy concerns where the agenda was set by internal events, European political
developments and the perception of events in other European countries.

4.4. Structural multiplicity of services
The efficiency of such reforms is nearly impossible to assess. What has to be mentioned,
however, before going into the details of the organisation of the fight against organised
crime, is the fragmentation which can be observed in the system.
There is a multiplicity of units and services dealing with aspects of organised crime.
The police, gendarmerie, douanes, and public prosecution all have their own units to fight
various areas of this area of crime. On the other hand, their officers collaborate in a number
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of units, mostly located within the DCPJ.
Furthermore, one needs to be aware of the competition between different law
enforcement services in France, and more importantly, the different socialisation existing
in these services. Competition between services occurs partly for budgetary reasons, but the
different internal practices and culture also sometimes impede an effective exchange of
communication." The civil and military statutes of the Police nationale and gendarmerie
have led to very different internal structures of command and control, administration, and
the conception of their values and role in society. The developments in the European field
have certainly had a very different impact on the services depending on traditional ties
abroad, ties with the ministries concerned, the perceived necessity to cooperate... no detailed
study of this has yet been conducted however.

S. LAW ENFORCEMENT UNITS TO FIGHT ORGANISED CRIME
The most important structures for the fight against organised crime in France have been
established at the national level. They have national responsibility and usually rely on regional
structures which support them in their work.

5.1. Established structures
There is no effective overall body of coordination uniting services in the fight against
organised crime, as foreseen in the Recommendation 1 of the 1997 Action Plan. However,
there are a number of centralised structures which coordinate the work done in specific
areas of crime. Generally speaking, the centralisation of investigation is achieved by each
ministry via a coordinating body, the Cellule de coordination. There is little cooperation
between the services and the ministries. Overall inter-ministerial coordination is achieved
within the Secretariat general du comite interministeriel pour les questions de cooperation
economique europeenne (SGCI).
The police services established a number of units to deal with organised crime rather
early on, although different names were given to phenomena which are now often subsumed
under organised crime. Seven (since 1996, eight) interministerial specialised offices in the
fight against organised crime have been set up within the Direction centrale de la police
judiciaire (DCPJ), more precisely the Sous-direction des affaires criminelles and the Sousdirection des affaires economiques et financieres, some of them dating from as early as
1929. They are mentioned as central instruments of the fight against organised crime today
in an article by Michel Quill& Commissaire divisionnaire (Chief Superintendant) of the
DCPP9
• Office Central pour la Repression du Faux Monnayage (OCRFM) — central office for
the fight against counterfeiting," founded in 1929
• Office Central pour la Repression du Trafic Illicite des Stupefiants (OCRTIS) — central
office for the fight against illegal drug trafficking, dating from 1953
• Office Central pour la Repression de la Traite des Etres Humains (OCRTEH) central
office for the fight against the trade in human beings, 1958
• Office Central pour la Repression du Banditisme (OCRB) central office for the
repression of organised crime by gangs, 1973
• Office Central de Lutte contre le Trafic des Biens Culturels (OCBC) — central office for
—

—
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•

•
•

the fight against the trafficking of cultural goods, 1975; current name since 1996
Office Central pour la Repression du Trafic des Armes, Explosifs et Matieres Sensibles
(OCRTAEMS) — central office for the fight against trade of arms, explosives and other
sensitive material, 1982
Office Central pour la Repression de la Grande Delinquance Financiere(OCRGDF) —
central office for the fight of serious financial crime, 1990
(An eighth office was created in 1996: Office Central pour la Repression de
l'Immigration Irreguliere et de l'Emploi d'Etrangers sans Titre(OCRIEST) — the central
office for the fight against illegal immigration and the employment of strangers without
permits; this office is located in another Directorate, the DCPAF.

These offices were created by inter-ministerial decree, which means that officers from
at least two ministries are present in each office. Notably, each office has liaison officers
from the GN as part of its staff. The offices have national competence both for coordination
of investigations and enquiries.
Their main tasks are: centralisation of information and documentation in their fields of
their competency, participation in the elaboration of preventive policies, establishment of
international relations with their peers abroad and operational competences. Amongst these
offices, the OCRB and OCRGDF are most particularly concerned with the fight against
organised international crime, but in all other fields of work they are also strongly associated
with this type of crime.
The seven offices can rely on the 19 regional services of the PJ, the service regional de
la police judiciaire (SRPJ), which can act as operational extensions of the divisions and
offices of the DCPJ.
The customs service is by its nature involved in the fight against organised crime.
Therefore, all parts of the service are potentially involved in this fight. The fight against
fraud and against money laundering are the areas of concentration in the work of the service
(see also TRACFIN below).
Our interlocutor at the service confirmed that an awareness of the problems of organised
crime has defined the work of the service since as far back as the 1960s. The fight against
fraud as a customs offence has necessitated a practice of cooperation with European
counterparts. Liaison officers, so-called "attaches douaniers", have been established in six
European capitals — London, The Hague, Berlin, Rome, Madrid and Vienna — with
responsibility also for adjacent countries.

5.2. Changes since the 1990s
The one unit which may formally be termed the national body of coordination is the national
Unit of Anti-Mafia Coordination and Research — Unite de coordination et de Recherche
Anti-Mafia (UCRAM), which was set up in 1993 — therefore not in direct relation with the
Action Plan — with two objectives: to coordinate the fight against Mafia structures and to
centralise information gathering. This office may be seen as a direct result of the rapport
d'Aubert (Aubert Report) in 1992 on the penetration of the Mafia into France. It is located
in the PN, directly attached to the Direction generale de la police nationale. The unit analyses
the evolution of the Mafia in France and ensures cooperation in this field, mainly through
the exchange of liaison officers with Italy and other countries. Although the explicit task of
the unit concerns the Mafia, in daily practice this has meant dealing with a wide range of
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organised crime. The UCRAM was set up on the model of the UCLAT — this anti-terrorist
unit has similar tasks in its area of competence.
The unit was set up as a loose structure with hardly any hierarchy; it brings together all
the heads of services who in the course of their work might acquire knowledge in the area of
organised crime in regular monthly meetings — whether on the purely criminal or the financial
aspect. These services include: all services in the DCPJ which deal with organised crime
(CRACO, OCRDF), the corresponding services at the Prefecture de la Police in Paris, the
DST, the SC TIP, the DCPAF, the gendarmerie, the Direction Generale de Securite Exterieure
(DGSE), and the customs and fiscal services. In practice, the PN can be assumed to be the
dominant party. Due to this, the unit may be seen as a coordinating body within the police
services, but not as an overall coordinating body.
The system works like a market place for the exchange of information. The people
present information their services are in possession of, and on the basis of this information
UCRAM — either the person directly responsible but mostly in partnership of all people
concerned — decides which service is best placed to conduct the enquiry.
In order to complement this loose structure with a more permanent unit, the police
established the Section centrale d'investigations sur le crime organise (SCICO) within the
Sous-direction des affaires criminelles of the DCPJ in 1995. The unit has a double mission:
• Firstly, it has the task of centralising crime information and its analysis. This is done in
the Centrale du renseignement et de l'analyse du crime organise (CRACO), which
brings together agents of the DCPJ and liaison officers of the DST (Direction de la
surveillance du territoire), the DCRG (Direction cent rale des renseignements generaux)
and of the gendarmerie. The liaison officers from the two PN departments DST and
DCRG are present in the CRACO to provide a background to the information which
came from their departments, which themselves invest a lot of effort in the area of
organised crime. The pooling of efforts is considered necessary in order not to lose
important work already done. A close link is therefore ensured between operational
and analytical units. The CRACO has very recently been moved into the OCRB in
order to make up for its earlier lack of operational power. Different from UCRAM,
CRACO has at its disposal databases, work tiles and operational documentation which
allow it to analyse the information received and to aim at the most exhaustive overview
possible of organised crime activities in France. CRACO also concentrates mainly on
aspects of the Mafia in four areas: organised crime originating from Italy, eastern and
Asian countries and motorcycle gangs.
• Secondly, it has a mission to elaborate a doctrine and more importantly new instruments
for the fight against organised crime. In this function, it is responsible also for many
links abroad with the aim of improving the way in which organised crime is dealt with
in operational and analytical respects. It is the DCPJ which is traditionally charged
with international operational cooperation. Therefore the CRACO has been in a position
to fulfil this role in the area of organised crime, rather than UCRAM.
Furthermore, the knowledge and expertise that the SCICO acquires through the collection
of data and its analysis as well as through its transversal position in the DCPJ have led to it
being charged with representing (alone or in conjunction with other services) the Ministry
of Interior in the institutions where new instruments in the fight against organised crime are
developed.
On 9 May 1997, an intertninisterial instruction created a Cellule intenninisterielle de
liaison sur la delinquance itinerante (CILDI) in the Directorate-general of the gendarmerie.
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It is charged with analysing the actions of itinerant criminals, proposing measures to reduce
such crime and coordinating investigations.
Financial Intelligence Units

In 1990, two units to fight financial crime were also set up (by decree of 9 May):
• a unit specialised in the fight against money laundering, the TRACFIN (Traitement du
renseignement et action contre les circuits financiers clandestins), an administrative
service which is directly attached to the Ministry of Economics and Finances; and
• the Office central pour la repression de la grande delinquance financiere (OCRGDF),
attached to the Direction centrale of the PJ (see above).
TRACFIN was established on the recommendation of the G8 in order to receive the
"declarations of suspicion" by financial organisations which are obliged to transmit
information on any sums or operations which could result from narcotics trafficking or
organised crime. It is up to the individual financial organisation to judge whether such a
declaration is necessary. TRACFIN analyses these declarations and transmits them to judicial
authorities. It has special powers such as the right to block a suspicious transaction. The
secrecy obligation of banks is lifted for TRACFIN, but the unit is obliged to keep strict
confidentiality. The Director-general of the Douanes et droits indirects is the Secretarygeneral of TRACFIN — he/she therefore has at his/her disposal customs service investigators
for enquiries.
The OCRGDF is usually charged with investigations into the information transmitted
by TRACFIN, but it also has the right to initiate investigations. The office has a national
competency for all criminal offences of an economic or financial character. Apart from
investigative missions, the unit also centralises all information in this matter and coordinates
the activities of French and foreign police in the area of economic crime.

5.3. Links with abroad and European structures
The Sous-direction des liaisons exterieures (SDLE) of the DCPJ (with its Division des
relations internationals) directs the international operational cooperation with INTERPOL,
Schengen and Europol. The French national unit of Europol, the national SIRENE office
and the National Central Bureau of INTERPOL are all located there.
Of central importance is SCTIP, the Service de cooperation technique intemationale
de police. This is a department within the Police nationale and is concerned with most
aspects of European police cooperation: The Sous-direction des affaires Europeennes et de
la cooperation institutionnelle coordinates and if necessary initiates work with regard to
questions of security in the framework of the European Union and also Schengen.
International cooperation includes regular exchanges of information in a number of areas,
including organised crime.
The scnp also represents the single entry point of the ministere de l'Interieur for all
the Third Pillar working documents. The SCTIP directs the Bureau de liaison France (BDL),
the operational messenger service linking all police services of the 15 Member States.
Furthermore, the SCTIP is responsible for all bilateral cooperation with western and central
European countries and relies on a network of police attaches in all major capitals. The
French liaison officers in the fields of drugs and terrorism depend on the SCTIP. The SCTIP
therefore works in close cooperation with all directorates of the ministere de l'Interieur and
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also with the administrations of gendarmerie, douanes and justice.
For the police services in general, liaison officers in the European and non-European
context have become an important means of exchange of knowledge and information between
the services concerned with the fight against organised crime. The DCPJ started this process
in 1970, sending officers from OCRTIS to New York and Bangkok. This has now been
widened to practically all western European states. The objective of those missions is to
assure information and communication, but also to start up common projects or enquiries.
Analyses have shown that the scheme has been successful for a number of reasons: the
direct contact between operational services assures the transmission of pertinent information,
the states concerned do not have to give up sovereignty if they consent to receiving a foreign
officer and the "human factor" has led to much more information being transmitted than
through the traditional channels!'
The customs services also has liaison officers in Europe and internationally. The attaches
douaniers are mainly responsible for the exchange of information. Operational cooperation
takes place through centralised structures. Transborder cooperation concerns mainly the
exchange of information.
In the area of organised crime specifically, as mentioned above, it is the CRACO which
is responsible for most international links. The DCPJ and CRACO are for example involved
in operational cooperation with the German Federal Criminal Police Office (Bundeskriminalamt) in Wiesbaden and the anti-Mafia investigation unit in Italy, with Spanish officers,
the FBI and the Swiss service against organised crime. CRACO also participates in various
multilateral European workgroups on organised crime. The main objective of CRACO's
work is to establish links with corresponding services for operational, analytical and strategic
objectives.
Furthermore, UCRAM has liaison officers installed in the European cities of Rome,
Wiesbaden, London and Madrid. Part of their work is to participate in the coordination of
operational work and to assist in the exchange of information.

6. PUBLIC PROSECUTION UNITS TO FIGHT ORGANISED CRIME:

The public prosecution service has made a number of changes in the last few years in order
to be better equipped for the fight against organised crime. It now has established a number
of specialised units in relation to this. It is in this service — if at all — that one can identify the
direct influence of European-level recommendations in France.

6.1. New units in the 1990s
In 1995, the public prosecution service created a Bureau de la criminalite organise(' within
the Direction des affaires criminelles et des graces in the ministhre de la Justice. The Bureau
de la criminalite organisee is the central unit dealing with all aspects of organised crime.
Despite the fact that it was established in 1995, the office can be considered a national body
of coordination on the level of public prosecution as recommended in the 1997 Action Plan.
It manages and coordinates the implementation of the actions taken by the public
prosecutor's offices with regard to economic, financial, fiscal and labour law violations
involving corruption, drug trafficking and organised crime in general. The unit is therefore
charged with the analysis and the coordination of judicial treatment of all procedures linked
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to organised crime. Given the central role of public prosecution in investigation procedures
in France, this office has an important coordinating function. The unit also participates in
the elaboration of crime policy in subject matters linked to its competency and in work
conducted at international and European levels.
There are some teams specialised in the fight against organised crime at the regional
level of the cours d'appel, of the magistrates working in the units of the European Judicial
Network (see below) and in other places. There are not many such officers, but efforts are
made to increase their number. Such specialised units have legislative as well as operational
aspects in their competences. Information gathering, however, is centralised at the Ministry
of the Interior.
The judiciary also has established a Bureau de l'entraide judiciaire et des conventions
penales in the Direction des affaires criminelles of the Ministry of Justice. There is also —
located in the same Directorate — a Bureau specialised in anti-terrorist measures.
In the framework of the European Judicial Network, two contact points have been set
up within the Ministry of Justice (see below under international contact points).

6.2. Poles Economiques et Financiers:
Poles economiques et financiers were established in 1999. The creation of such units was
announced by the Minister of Finance in December 1997, and the law of 2 July 1998 provided
for the recruitment of assistants specialises who form a central part of these multidisciplinary
units. They are placed under the authority of the magistrates in the cours d'appel.
It is hoped that these units will permit the prosecution service to rely on specialised
knowledge in very technical and complex matters with the help of permanent,
interdisciplinary groups. The groups have modern logistical means and multidisciplinary
personnel. They comprise the magistrats de parquet and the magistrats de l'instruction
(both members of the prosecution service), civil servants of the judiciary services, assistants
de justice and the new so-called "specialised assistants". The specialised assistants are either
civil servants or experts in financial matters with a proven record of experience in the field.
They are, for example, employees of the Banque de France and civil servants in the Ministry
of Economics, Finances and Industry. It is envisaged that by the end of 2000, 45 special
assistants will be working in France.

6.3. Links with abroad and the European structures
In the public prosecution service, it is mainly the Service des affaires europeennes et
intemationales of the ministere de la Justice which is responsible for the liaison with
European and other national working structures.
Furthermore, an active policy of placing liaison officers (magistrats) who also deal
with the issue of organised crime has been established. There is a French liaison officer in
Italy, Germany, the UK, Spain, the United States, the Netherlands and the Czech Republic.
Foreign liaison officers from the US, the Netherlands, Italy and Germany are placed in
France in the Service des affaires europeennes et intemationales. This is a fairly recent
system to have been put in place. The first liaison officer was sent to Italy in 1993, the last
to be sent were those to the US and the Czech Republic in 1999. These liaison officers are
described as successful institutions, enormously facilitating judicial cooperation, especially
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in the case of the execution of rogatory commissions and applications for extradition. 22
Two trends were mentioned as a result of international cooperation:
On the one hand, there is the trend of encouraging direct contact between the magistrates of
the countries concerned in order to improve the speed and flow of the work. On the other
hand, there is a trend to centralise information gathering and organisational structures in the
fight against organised crime in order to be able to respond centrally to enquiries from
abroad. It will be necessary to find ways to reconcile these trends.

7. MULTIDISCIPLINARY INTEGRATED TEAMS

Most of the teams mentioned above may be classified as multidisciplinary as recommended
by the Action Plan since they unite officers from either several directorates of the Police
nationale or officers from different services.
The seven offices specialised in areas of organised crime at the DCPJ all have
representatives from other directorates of the PN and of the GN and work as multidisciplinary
teams. However, they have not been set up as a result of the recommendations of the Action
Plan — most of them date from before 1990.
The Centrale du renseignement et de l'analyse de crime organise (CRACO) is one of
the newest and most operational of the units engaged in the fight against organised crime.
Founded in 1995 within the Sous-direction des affaires criminelles of the DCPJ, it was first
located within the Section centrale d'investigations sur le crime organise (SCICO) and has
recently been transferred to the OCRB. It unites OPJs, agents of the DCPJ, and liaison
officers of the DST (Direction de la surveillance du tertitoire), the DCRG (Direction cent rale
des renseignements generaux) and of the gendarmerie. Again, although no reference was
made to the team being set up in reference to the Action Plan, in its set-up it resembles a
multidisciplinary unit recommended by the plan.
The UCRAM, which was set up in 1993, can be considered a multidisciplinary team
since its meetings are attended by all French security services which could have knowledge
about organised crime. These are: all directorates of the PN, the GN and the Direction
generale de la securite exterieure of the Ministry of Defence, as well as representatives
from the Ministry of Finance (Customs and Taxation)

S. SUPERVISION AND CONTROL OF THE UNITS TO FIGHT ORGANISED CRIME

The units engaged in the fight against organised crime are controlled in the same way as all
police services through the double control of internal hierarchy and the magistrates. There
are no special controls for these units. The interviewees maintained that there had been no
problems so far since all enquiries by the police have to pass through the regular legal
framework including a magistrate. All information that is stored has to be presented to a
magistrate if it is to be used in an enquiry.
As regards the judiciary, the control of the national contact points in the framework of
the European Judiciary Network is done purely internally by the judiciary with the help of
a central contact person in the SAEI and designated magistrates in the cours d'appel.
The Bureau de la criminalite organisee is supervised by the Ministry of Justice.
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9.

INTERNATIONAL CONTACT POINTS

9.1. Law enforcement services
There is not one central contact point in the law enforcement services as intended in the
Action Plan. The closest unit to such a function is the SCTIP — the Service de cooperation
technique internationale de police. However, this unit does not deal exclusively with organised
crime, but with the whole range of police activity.
The national French unit of Europol, the national SIRENE office (founded in 1993)
and the French national office of INTERPOL are all located within the Division de relations
internationales in the Sous-direction des liaisons exterieures of the DCPJ.
9.2. Public prosecution
With a view to translating Recommendation 21 in the Action Plan, the Minister of Justice
has named a special magistrate to supervise the setting up of the European Judicial Network.
Two national central contact points were established in 1999 by decree as part of the European
Judicial Network. They are the Dire cteur des affaires criminelles et des graces and the Chef
du service des affaires europeennes et intemationales. An objective of these central contact
points is to assure better cooperation and better transmission of information, to facilitate the
work of rogatory commissions and to give information on legislative developments.
There are also regional contact points in each of the parquets generaux in France. They
act as relays between the national French contact points and those of other Member States
and are alerted if the national contact point intervenes to set up an investigation in the
jurisdiction of their competence.
10. CONCLUSION

Most structures in the fight against organised crime in France were established before the
Action Plan of the EU was envisaged. In the police services, the structures are centralised
with each unit specialising in the fight against a particular area of organised crime. None of
the existing units was created as a direct reaction to the Action Plan, mostly due to the fact
that the structures already existed.
The public prosecution service has set up a national central office for the fight against
organised crime and also has established central contact points in the framework of the
European Judicial Network as recommended in the Action Plan.
Changes during the 1990s in France were related to a number of reasons: a rising
perception within the services and the public of the threat from organised crime, European
level developments and events, and internal political events.
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GLOSSARY:"
CILDI

Cellule Interministerielle de Liaison sur la Delinquance
Itinerante (CILDI); established in the Directorate-general of the
gendarmerie in 1997; interministerial unit charged with
analysing the actions of itinerant criminals, with proposing
measures to reduce such crime and with coordinating
investigations.

CRACO

Centrale du Renseignement et de l'Analyse du Crime Organise;
situated within the SCICO in the DCPJ; recently moved into
the OCRB; centralises crime information and its analysis; brings
together agents of the DCPJ and liaison officers of the DST
(Direction de la Surveillance du Territoire), the DCRG
(Direction Centrale des Renseignements Generaux) and of the
gendarmerie

DCPAF

Direction centrale de la police aux frontieres —
Directorate for Air and Border Policing

DCPJ

Direction centrale de la police judiciaire — Crime Investigation
Central Directorate

Central

Has four subdivisions:
Sous-direction des affaires criminelles

Sous-direction de la police technique et scientifique
Sous-direction des affaires economiques et financieres
Sous-direction des liaisons exterieurs
DCRG

Direction centrale des renseignements generaux — Community
Intelligence Central Directorate

DGPN

Direction generale de la police nationale

DGSE

Direction generale de securite exterieure

DST

Direction de la surveillance du territoire — Territorial
Intelligence Service. A unit in charge of counter espionage in
France. Its organisation and work is classified.

GN

Gendarmerie nationale

IHESI

Institut des Hautes Etudes de la Securite Interieure

OCBC

Office Central de lutte contre le Trafic des Biens Culturels
—
central office for the fight against the trafficking of cultural
goods, 1975; current name since 1996; located in Sous-direction
des affaires criminelles of the DCPJ

OCRB

Office Central pour la Repression du Band itisme — central office
for the repression of organised crime by gangs, 1973; located in
the Sous-direction des affaires criminelles of the DCPJ.
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OCRFM

Office Central pour la Repression du Faux Monnayage
(OCRFM) — central office for the fight against counterfeiting'
founded in 1929; located in the Sous-direction des affaires
economiques et financiers of the DCPJ.

OCRGDF

Office Central pour la Repression de la Grande Delinquance
Financiere — central office for the fight against serious financial
crime, 1990; located in the Sous-direction des affaires
economiques et financieres of the DCPJ.

OCRIEST

Office Central pour la Repression de l'Immigration Irreguliere
et de l'Emploi d'Etrangers sans litre (OCRIEST) — the central
office for the fight against illegal immigration and the
employment of aliens without permit; 1996; this office is located
in the DCPAF.

OCRTAEMS

Office Central pour la Repression du Trafic des Armes, Explosifs
et Matieres Sensibles — central office for the fight against trade
of arms, explosives and other sensitive material, 1982; located
in the Sous-direction des affaires criminelles of the DCPJ.

OCRTEH

Office Central pour la Repression de laTraite des Etres Humains
— central office for the fight against the trade in human beings,
1958; located in the Sous-direction des affaires criminelles of
the DCPJ.

OCRTIS

Office Central pour la Repression de Trafic Illicite des
Stupefiants, — central office for the fight against illegal drug
trafficking, dating from 1953; located in the Sous-direction des
affaires criminelles of the DCPJ.

PJ

Police judiciaire (PJ)

PN

Police nationale

PP

Prefecture de Police de Paris. Part of the PN since 1966, it
remains very autonomous and unites all of the activities of the
rest of the PN.

UCLAT

['Unite de coordination de la lutte anti-terroriste(anti-terrorist
coordination unit)

UCRAM

I' Unite de coordination et de recherches anti-Mafia (anti-Mafia
investigation and coordination unit)

SCICO

Section Centrale d'Investigations sur le Crime Organise;
founded in 1995 within the Sous-direction des Affaires
Criminelles of the DCPJ includes the CRACO; and assists in
elaborating new instruments for the fight against organised crime

SCTIP

Service de cooperation technique internationale de police,
International Technical Police Cooperation Service is a
department within the Police Nationale and concerned with most
aspects of European police cooperation
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SGCI

Secretariat General du Comite Interministeriel pour les
questions de cooperation economique europeenne

SRPJ

Service regional de la police judiciaire

TRACFIN

Traitement du renseignement et action contre les circuits
financiers clandestins, an administrative service which is directly

attached to the Ministry of Economics and Finances; receives
declarations of suspicion from financial institutions
Bureau de la Criminalitie
Organisee

central office for the fight against organised crime in the prosecution service; established within the Direction des Affaires
Criminelles et des Graces in the ministere de la Justice in 1995.

Bureau de l'Entraide
Judiciaire et des
Convention Penales

Office for Mutual Assistance and Penal Conventions, set up by
the Ministry of Justice in the Direction des Affaires Criminelles

Cour de cassation

highest court of the judiciary order

Douanes

Customs and Excise

Magist rat

magistrate, judge

Ministere public

all magistrates involved with prosecution who are part of the
Parquet

Parquet

the prosecution service;
The prosecution service is organised the following way: The
lowest level of the public prosecution service are the procureur
de la Republique, working at the tribunal de grande instance.
The second level of prosecutors work at the cour d'appel, are
called the parquet general and directed by the procureur general.
In the Cour de cassation a procureur general represents the
prosecution service.
The procureur de la Republique and the procureur general are
on each level supported by substituts or avocats.

- general

see parquet
Poles Economiques et

Financiers

financial intelligence units; established in 1999; multidisciplinary units which support the work of the public
prosecution with the help of assistants specialises.

Procureur

see parquet

- de la Republique

see parquet

Rapport d'Aubert

parliamentary report on the infiltration of the Mafia into France.
Advocated more efficiency in the fight against organised crime
and more means for the repressive services.

Service des Affaires
Europeennes et
Internationale

located in the ministere de la Justice; responsible for the liaison
with European and other national working structures.
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Ireland

POLICE ORGANISATION

History
From 1836 to 1922 Ireland, outside Dublin, was policed by the Royal Irish Constabulary
(RIC). Dublin was policed by the Dublin Metropolitan Police (DMP). Both police forces
were centrally organised and controlled from the British administration in Dublin. The
members of each were structured hierarchically on the basis of ranks defined by statute.
Generally, these ranks reflected seniority as opposed to functional specialisations. The top
rank was occupied by a chief officer who was statutorily entrusted with the direction and
control of the force. Below him the ranks fanned out in a pyramidal structure from senior
management ranks down to the lowest rank of constable. Surprisingly, the legislation did
not attempt to define the remit of either force. Instead each individual member was invested
with all of the common law and statutory powers, duties and privileges enjoyed by the
constable. In effect this meant that each member was under a common law duty to enforce
the law, keep the peace and maintain public order.' To assist him in this task he was endowed
with a very large body of common law and statutory powers to act coercively in a manner
which curtailed the rights and freedoms of the individual in defined situations.
One of the most distinctive features of the police organisation in Ireland before 1922
was its unitary and centralised nature. Within their respective territorial jurisdictions, each
police force was responsible for all aspects of law enforcement. Generally, there was no
functional specialisation in the form of separate police forces for distinct tasks. Within each
force, of course, there were specialist units. These, however, were established purely on the
basis of administrative decision making by the chief officer. They functioned as integral
parts of the police force in question and their members did not enjoy any powers or status
different in kind from other members of the force. The only serious police functions
discharged by bodies outside of the two police forces concerned the enforcement of the
customs and excise and tax laws. These were the responsibility of the Commissioners of
Customs and Excise and the Commissioners of Inland Revenue. Although their law
enforcement functions could sometimes overlap with those of the two police forces, they
were entirely separate organisations. They were established on their own statutory basis,
with their own personnel and management structures and their statutory law enforcement
powers and duties. Unlike the two police forces their law enforcement powers were confined
solely to tax and customs and excise matters.

The Garda Siochdna
After Ireland had secured its independence from Britain in 1922 the new government set
about reorganising the police system. The RIC was disbanded and replaced by a new police
force, the Garda Siochcina. 2 In 1925 the DMP was merged with the Garda Siochcina to
create a single, unitary force for the whole country. The new police arrangements, however,
do not represent a fundamental departure from the pre-1922 system.
The Garda Siochana, unlike most other Irish public authorities, has not been established
with its own legal personality, separate and distinct from that of its individual members.'
Instead the legislation stipulates that it is to consist of "such officers and men" as the
government shall from time to time determine. The legislation also makes provision for the
members to be organised into a hierarchical structure based on rank with a single officer,
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the Garda Commissioner, at the apex. The Garda Commissioner is statutorily invested with
the power of general direction and Control over the force. Accordingly, he is the closest that
the legislation comes to designating a legal personality for the force. Below the Commissioner
the ranks are (in descending order): Deputy Commissioner, Assistant Commissioner, Surgeon,
Chief Superintendent, Superintendent, Inspector, Station Sergeant, Sergeant and Garda.
Since the Garda Siocheina lacks its own separate legal personality it follows that it
cannot exercise police powers or discharge police duties as a corporate entity. Nor can it
delegate these to the individual members of the force. Instead, each individual member,
irrespective of rank, enjoys the full complement of police powers and duties known to the
law in exactly the same manner as their predecessors in the RIC and DMP. These powers
and duties are invested in each individual by law, by virtue of the office which he or she
holds. The decision to exercise these powers in any individual case is a matter for the discretion
of the individual member, as opposed to the direction of his or her senior officers or the
force as a whole.
It does not follow, of course, that the Garda Siocheina cannot function as a collective
entity. In reality it has always been a highly centralised force. The legislation which prescribes
the structures of executive government, the Ministers and Secretaries Act, 1924, allocates
police to the Department of Justice, Equality and Law Reform. As such the Ganda Siocluina
comes under the general administration of the Minister for Justice, Equality and Law Reform.
Accordingly, the Minister controls the budget for the force and, by implication, key factors
such as the size of the force and the material resources available to the force. He also has the
power to make regulations governing all aspects of the internal management of the force,
including: admissions, appointments, promotions, retirement and discipline. 4 If the members
of the force require additional powers then it falls to the Minister for Justice, Equality and
Law Reform to steer the necessary legislation through Parliament. The Minister also answers
to Parliament for the police and accepts responsibility for major shortcomings which can be
attributed to a lack of resources or supervisory mechanisms. The combined effect of these
measures ensures that the Minister is in a position to ensure that the Garda Sioclulna functions
as a disciplined, coherent and accountable police organisation.
The Minister's administrative, budgetary and regulatory powers over policing do not
enable him to exercise direct control over the operational aspects of policing. The general
direction and control over the force is entrusted to the Garda Commissioner who is
constitutionally independent in his exercise of this power.' It follows that it is for the
Commissioner alone to determine the operational policies and priorities of the force, including
the establishment, disbandment and operation of specialist units within the force. The
Commissioner's management decisions obviously play a vital role in shaping the collective
police response to organised crime and all other forms of criminal activity.
Although the Commissioner is operationally independent of the Minister, it is important
to note that the Minister is in a position to influence the Commissioner's operational
decisions.' The Minister's control over the budget, in particular, can have a decisive impact
on the establishment and maintenance of specialist units and the conduct of major operations.
Ultimately, of course, the Commissioner and all officers down to and including the rank of
Superintendent are appointed and can be removed at will by the government. It follows that
the Commissioner's scope to act in defiance of government wishes, while constitutionally
protected, is limited in practice.
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Specialist Units
The legislation establishing the Garda St -ochana does not make specific provision for
specialist units. While the Minister for Justice, Equality and Law Reform could exercise his
general regulatory power to establish specialist units he has never used it for that purpose.
The Commissioner, however, has exercised his general power of direction and control over
the force to establish, maintain and disband specialist units and services from time to time.
Some of these units are very large and have been in existence for as long as the force itself.
The primary examples are the detective and traffic branches. More specialised units include
the national drugs unit, the murder squad, the bureau of fraud investigation, the fingerprint
section, the ballistics section and the sub-aqua unit. Others are created on an ad hoc basis
and last for only a short period before being disbanded or reformed.
These specialist units share one feature in common. They have all been created and
maintained as a matter of internal management by the Commissioner exercising his general
power of direction and control. In other words they lack a statutory base and security of
tenure. The Commissioner can disband them or reform them from time to time as he sees
fit. Equally, he determines their remit, size, composition, structure and modus operandi.
While the members of these units specialise in a particular area of policing they do not
normally possess any specialists powers over and above those invested in every other member
of the force. Indeed, their legal status is no different from that of any other member of the
force holding similar rank. They are subject generally to the normal rank structure, internal
management regulations, pay and conditions as all other members.' It is also worth noting
that members of these specialist units do not necessarily enjoy a monopoly in their functional
specialisation. They can be deployed from time to time on other duties. Equally, other
members of the force could find themselves from time to time engaged in functions which
overlap with those of the specialist units.
There is one specialist unit within the Garda Siochtina whose establishment is mandated
by specific statutory provision. The Europol Act 1997 obliges the Minister for Justice,
Equality and Law Reform to designate by order a National Unit within the Garda Siochana
pursuant to Ireland's obligations under the Europol Convention. This National Unit is the
only example of a specialist unit within the Garda Siochana being established on its own
legislative basis as distinct from internal standing orders issued by the Commissioner. The
existence, structure, composition, management, remit and powers of the Unit have their
own separate statutory basis, despite the fact that the Unit has been established as an integral
part of the Garda Siochana. 8 The only other body which compares is the Criminal Assets
Bureau (CAB). This, however, has not been established as a unit of the Garda Siochana
despite the fact that its chief officer must be a senior officer in the Garda Siochana. This
chief officer is appointed, and can be removed by the Garda Commissioner to whom he or
she is accountable. Both the Europol National Unit and the CAB are dealt with in more
detail later.

THE REVENUE COMMISSIONERS

Shortly after Ireland was established as an independent state in 1922, all of the jurisdictions,
powers and duties conferred by law on the British Commissioners of Customs and Excise
and the Commissioners of Inland Revenue were transferred to the Board of Revenue
Commissioners.9 The legislative basis for the Board is the Revenue Commissioners Order
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1923. Each annual Finance Act enacted since 1923 has included a provision to the effect
that all taxes imposed or continued by the Act are placed under the care and management of
the Revenue Commissioners. Inevitably, this involves the Commissioners in the investigation,
detection and prosecution of crime associated with tax evasion and smuggling. The Garda
Sioctuina are also competent to act in these matters and often work with the Commissioners
in such matters. The Commissioners, however, do not have any official policing competence
outside the enforcement of the tax and customs laws.
There are three Revenue Commissioners all of whom are appointed by and hold office
at the pleasure of the Taoiseach (the Irish Prime Minister). Although the 1923 Order stipulates
that they are subject to the control of the Minister for Finance and must obey all orders and
instructions which might be issued to them by the Minister, the convention is that the
Commissioners are independent in the exercise of their statutory powers and duties in any
individual case. In other words there is a close similarity between the independence of the
Revenue Commissioners from political direction and the independence of the Garda
Commissioner.
The three officers of the Revenue Commissioners rely on the services of a large body
of tax officials and customs and excise officers to discharge their functions. Their role in
combating organised crime falls largely, although not exclusively, to the customs and excise
officers of whom there are about 1,400. Unlike members of the Garda Stochrina these officers
are not appointed to a specific office and rank defined by law and peculiar to the Revenue
Commissioners. They are civil servants and are structured in accordance with the normal
civil service grades. Equally, they do not acquire a range of statutory or common law powers
and duties automatically on appointment. Individual officers, however, can be given a
commission. The effect is to confer on the officers concerned the full range of relevant
powers provided by statute. These include powers to stop and search vehicles and individuals
in certain circumstances, powers of arrest and powers of entry, search and seizure for the
purposes of enforcing the customs and excise laws. Only officers who have been duly
commissioned are competent to exercise these powers. Moreover, they are competent only
for the period of time they actually hold a commission. Commissions can be issued to
individual officers by the Revenue Commissioners who can also revoke it. A commission is
revoked when the officer in question is no longer engaged in an enforcement function; as,
for example, where he or she is transferred to another division of the Revenue Commissioners.
As with the Garda Stochrina the internal organisation of the customs and excise service
is based on administrative decision making as distinct from statutory structures. The primary
administrative divisions with any relevance to organised crime are: the Customs and Excise
Enforcement Division, the Customs and Residence Division, the Customs and Excise
Collections Division and the Information Communications Technology Division. Each of
these are headed up by an officer holding the civil service grade of Assistant Secretary.
The customs and excise service is organised on a regional structure based on the
collection areas. The state is divided into five collection areas: Dublin, Cork, Limerick,
Galway and Dundalk. Each area has a collector (Principal Officer) in charge of all customs
and excise business in the area concerned. Each area has its own enforcement team comprising
units from the CNDT and the Revenue Mobile Service. The CNDT is structured on the
basis of intelligence and operational units dedicated to the detection of drug trafficking,
while the Mobile Service in addition to its anti-smuggling functions plays an active role in
combating the "black economy" through intelligence gathering and the identification of
traders operating outside of the task system. The capacity of the regional enforcement teams
is also enhanced by inputs from the CNDT, the National Freight Intelligence Unit and the
Investigation Bureau.
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THE PROSECUTOR
Introduction

Most prosecutions on indictment in Ireland today are taken by the Director of Public
Prosecutions (DPP), although the Attorney General still retains a prosecutorial competence
in some matters. Summary prosecutions can be taken by the DPP, individuals acting in their
capacity as common informers and public bodies exercising a limited authority conferred
upon them by statute. Many summary prosecutions are taken by members of the Garda
Siochcina acting in their capacity as common informers.
Attorney General

Although the office of Attorney General in Ireland originates in common law,'° it now enjoys
a constitutional status." The incumbent is a practising lawyer by profession and is a member
of the government. He or she advises the government in matters of law and legal opinion
and represents the public interest, where appropriate, in litigation. Prior to the establishment
of the office of DPP the Attorney General had a monopoly in the prosecution of criminal
offences on indictment. 12 He or she was also competent to prosecute crimes in courts of
summary jurisdiction in any case in which another competent authority had not already
taken a decision on prosecution.°
Director of Public Prosecutions

The Office of Director of Public Prosecutions (DPP) was established by the Prosecution of
Offences Act, 1974.' 4 Although it did not form part of the official explanation, there can be
little doubt that the establishment of the office of DPP was at least partly motivated by the
need to secure the appearance of independence in prosecutions.' 5 Given that the Attorney
General was effectively a political appointee and functioned as legal adviser to the
government, there was always the danger that the appearance of independence would be
compromised in prosecutions which had domestic political implications. The integrity of
prosecutions and the judicial process in criminal matters required not only that prosecutions
were handled impartially, but that they also had the appearance of being handled impartially.
Accordingly, the 1974 Act specifically provides that "[t]he Director shall be independent in
the performance of his fiinctions". 16 He is not answerable either to the government or to the
Attorney General for the performance of his functions. Admittedly, he is appointed by the
government," he can be removed by the government' 8 and his office comes under the general
remit of the Department of Justice, Equality and Law Reform. There is no suggestion,
however, that any of these can be used as an improper means of influencing his prosecutorial
policies or decisions in individual cases. The qualifications for appointment to the office are
laid down by statute' 9 as are the procedures for his appointmene° and removal. 21 These
procedures severely limit the scope for any political interference in the independence of the
office. Similarly, the Minister for Justice, Equality and Law Reform is not answerable to the
Dail for the actual prosecutorial policies or decisions applied or taken by the DPP.
The 1974 Act transfers to the DPP all of the functions of the Attorney General in relation
to the initiation and conduct of criminal prosecutions." In practice this means that most
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prosecutions upon indictment can be brought only by the DPP. The Attorney General is no
longer competent to prosecute on indictment in these matters. The transfer is absolute.
Appropriate legislation would be required before the Attorney General could initiate a
prosecution on indictment in any of the transferred matters." Furthermore, the independence
of the office of DPP precludes the Attorney General from exercising any control over the
decisions he takes with respect to prosecutions. Although there is provision for them to
consult from time to time, 24 this does not mean that the DPP is under any obligation to seek
or to act upon the advice of the Attorney General."
The 1974 Act also extends to prosecutions in courts of summary jurisdiction. The DPP
can prosecute in courts of summary jurisdiction where "a Minister, Department of State, or
person (official or unofficial) authorised in that behalf by the law for the time being in
force" has declined to prosecute." He has replaced the Attorney General in these matters.
If, however, another person or body is authorised to prosecute in an individual case before a
court of summary jurisdiction, the DPP can prosecute in that case only if the "duly authorised
person or body" has declined to prosecute. Moreover, where a person has exercised the
right to prosecute as a common informer, the DPP cannot intervene to have the prosecution
withdrawn."
It would be a mistake to conclude that the 1974 Act has completely divested the Attorney
General of his prosecutorial authority. In fact, the Act specifically retains some functions
for the Attorney General. For example, the functions of the Attorney General in relation to
the question of the constitutional validity of any law are unaffected? More particularly, the
Act preserves the requirement for his consent before prosecutions can be taken for certain
offences." In addition, he retains his power (also enjoyed by the DPP) to certify cases to the
Supreme Court under the Courts of Justice Act, 1924 and the Criminal Procedure Act,
1967.3° The government has also retained a limited power to transfer back to the Attorney
General any of the powers over criminal matters which the 1974 Act purports to transfer to
the DPP. This power can be exercised where the government is of the opinion that it is
expedient to do so in the interests of national security.
It is also worth noting that legislation enacted since 1974 has vested the power to
prosecute certain offences on indictment exclusively on the Attorney General. All of these
offences have an extra-territorial element. Examples include offences created by section
11(1) of the Dumping at Sea Act, 1996, the Sea Pollution Act, 1991 and the Fisheries
(Amendment) Act, 1978. This action has been explained on the basis that the offences in
question may involve sensitive political and diplomatic considerations which are more
suitable for the Attorney General than the DPP. 3 '
The DPP's office is staffed by a team of practising lawyers working full time as
professional officers of the DPP. The 1974 Act permits the DPP to delegate any of his
functions to any of these professional officers." This delegation can relate to a particular
case, category of cases or cases generally." The delegatee acts on behalf of the DPP and
subject to his instructions. The sort of matters that might be delegated under this provision
include the making of decisions, issuing of specific directions to lawyers acting on behalf of
the DPP and the issuing of certificates of decisions or consents of the DPP where such are
statutorily required by statute in individual prosecutions. 34 The fact that a function of the
DPP has been performed, whether by him personally or by his delegatee, may be established
by a statement of that fact in writing and signed by the DPP, or orally to the court concerned
by a person appearing on behalf of, or prosecuting in the name of, the DPP."
The DPP does not conduct the actual prosecution in any case. Nor does he have a staff
of prosecutors to conduct prosecutions along the lines of the Crown Prosecution Service in
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England and Wales. Instead he relies primarily on lawyers in private practice to proceed
with cases on indictment. In summary cases he also relies on members of the Garda Siochana
and other persons authorised by law to do likewise in summary cases.
When the DPP engages lawyers in private practice to conduct a prosecution he normally
relies on the services of the State Solicitors. These consist of a Chief State Solicitor whose
responsibility is confined to criminal cases in Dublin, and local State Solicitors who deal
with criminal cases within their localities outside of Dublin. In practice they are appointed
primarily on a county basis. For the most part they are lawyers in private practice who carry
on their responsibilities as State Solicitors on a part-time basis. Although technically servants
of the state when discharging their functions as State Solicitors, they do not form part of the
staff of the DPP. 36 Nevertheless, the DPP must rely on them for the implementation of his
prosecutorial decisions.37 It is also worth noting that the DPP is not obliged to rely on the
services of a State Solicitor in order to conduct a prosecution. He is free to engage any
practising solicitor."
The standard practice is for the Garda Siochtina to send the files on persons charged
with indictable offences to the State Solicitor of the relevant county. His or her primary
function is to prepare the book of evidence, undertake other preparatory work necessary to
prepare the case for trial and conduct the preliminary proceedings. In serious cases counsel
might be engaged to assist in the preparation of the book of evidence and/or in the conduct
of the preliminary proceedings. In the event of a committal for trial, the State Solicitor
transmits the files to the DPP for further directions. Where the DPP directs a prosecution on
indictment, the file normally goes back down to the State Solicitor to advance it accordingly.
The trial itself is normally be conducted by counsel briefed by the State Solicitor." If the
matter is to be disposed of summarily, the State Solicitor might handle it himself or herself.
Summary charges are normally left to the Garda Siochcina and other persons duly authorised
by law to prosecute. Occasionally, the gardai will seek directions or advice from the State
Solicitor in individual cases.
Prosecutions in the Special Criminal Court are in a class of their own. They arise either
where the offence in question is scheduled under the Offences Against the State Act or
where it is considered that an ordinary offence, even one triable summarily, might come
within the remit of the Special Criminal Court. The DPP has complete control over all of
these cases. The practice is for the Garda Siochana to refer them to the Chief State Solicitor
who, in turn, seeks the directions of the DPP.

The Common Informer
A common informer is the technical name given at common law to an individual who is
capable of giving information about the commission of an offence. He or she is most likely
to be the victim of the offence, a witness to the offence or someone who has received
reliable information about the offence. 4° It follows that a common informer in any individual
case is often a member of the Garda Siochcina.
The common law has always recognised the right of a common informer to prosecute
in courts of summary jurisdiction and on indictment. 4 This right was abolished in the case
of charges prosecuted on indictment by section 9(1) of the Criminal Justice (Administration)
Act, 1924. Its survival in the case of summary charges has been confirmed in a number of
cases.42 Today, most summary prosecutions are brought by individual members of the Garda
Siochcina acting in their capacity as common informers. However, their role in this matter is
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gradually being diminished, particularly in the Dublin Metropolitan Area, as the DPP is
initiating more and more summary prosecutions.)
Although the common informer is not competent to prosecute on indictment, he or she
can initiate a prosecution in respect of a criminal offence which will not be tried summarily."
The DPP has no power to intervene in order to effect the withdrawal of such a prosecution."
However, once the accused is returned for trial on indictment the common informer must
give way to the DPP who can either elect to proceed with the prosecution or to withdraw it
at that stage.

The Garda Siochtina
Although the office of DPP has been established in Ireland now for about a quarter of a
century, it is still the case that most prosecutions are taken by members of the Garda Slochtina.
This practice has its roots in the centuries old office of constable, the common law attributes
of which have been inherited by each member of the Garda Siocheina.45 Just as it was the
normal practice for the constable to prosecute as a common informer in respect of criminal
offences which came to his notice, so also have members of the Garda Siocheina brought
such prosecutions since the establishment of the state. Their competence to do so has been
upheld by the courts." A member of the Garda Stock-ma who brings a prosecution in his or
her capacity as a common informer is quite independent of the DPP in the manner in which
he or she handles the prosecution. The DPP has no authority to intervene in such matters.
However, it would not be unusual for a member of the Garda Siochtina to consult with or
seek the advice of the DPP on any aspect of a prosecution!'

Other Prosecutors
It is quite common for specific statutory bodies or government Ministers to be given a
statutory power to prosecute for specified criminal offences. Typically, this occurs where
the body or Minister in question has been given enforcement responsibilities in the context
of a regulatory scheme. Where enforcement includes resort to the criminal law it normally
involves conferring the body or Minister with a power to prosecute for statutory offences
which have been created as part of the scheme. It is worth repeating that conferral of such
power on a specific body is normally in addition to, instead of in substitution for, that
inherent in the common informer. Moreover, the DPP still retains his residual power to
prosecute for any of these offences where a competent prosecutor has declined to prosecute."
A feature common to all of these statutory powers is that they relate to prosecutions in
a court of summary jurisdiction. Where the offence is triable either summarily or on
indictment, the legislation almost invariably confines the body's power of prosecution to
summary proceedings."

Prosecutorial Discretion
The DPP is not obliged to prosecute in all cases where the option of prosecution is open. It
is generally accepted that he has a discretion to prosecute in any individual case."
Surprisingly, perhaps there is no legal provision in Ireland specifically governing when the
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discretion to prosecute comes into play. In theory, a prosecution can be initiated on every
occasion a criminal complaint is made against an identifiable individual. In practice, of
course, it would be grossly improper for the judicial process to be invoked in any case
where there was insufficient admissible evidence against the defendant to justify it. Indeed,
it is likely that the courts would view any attempt to initiate a prosecution in such a case as
an abuse of process. The threshold operated by the DPP is a prima facie case against the
defendants' If the evidence does not disclose a prima facie case, the DPP takes the view
that the issue of prosecution does not arise. A prima facie case in this context means one
where admissible evidence on the basis of which a court could, though not necessarily,
conclude beyond a reasonable doubt that a person was guilty of the offence.
Of course the existence of a prima facie case does not necessarily mean that a conviction
is likely. Difficulties may arise over the credibility of the evidence and/or the likely jury
reaction to certain facets of the case. While these are matters that the DPP must examine, it
would appear that they do not weigh heavily on his decision to prosecute. Indeed, he claims
that the likelihood of securing a conviction plays no part whatsoever in deciding whether or
not to prosecute. 52 Unlike his counterparts in England and Wales and Northern Ireland, he
does not apply a 51% percent rule; i.e. prosecute only in those cases where it was more
likely than not that a conviction would be obtained. Despite this attempt to exclude the
prospects of a conviction from the discretionary aspect of the decision to prosecute, the
DPP acknowledges that he rarely prosecutes if there are no prospects of securing a conviction.
To prosecute in such a case would constitute an irresponsible waste of public money and
scarce resources. In some cases, however, he has considered a prosecution to be in the
public interest even though there was a substantial likelihood of an acquittal. It is clear,
therefore, that the prospects of a conviction is a factor which, at least occasionally, impinges
upon the prosecutorial discretion. Even if the evidence is sufficient to establish a prima
facie case there is always the possibility that the courts will intervene to prevent a prosecution
going ahead in the interests of fairness to the accused."
Once it is accepted that the prosecutor enjoys a measure of discretion over the
prosecutorial decision in each case, the question of policy governing the exercise of this
discretion comes into play. Unfortunately, there is no statutory provision in Ireland compelling
the DPP (or any other public prosecutor) to publish a code giving guidance on the policy. 54
However, basic principles of legality require that there should actually be a policy and that
the prosecutor should normally apply that policy in order to ensure that like cases are treated
alike. Nevertheless, it has never been the practice in Ireland to spell out precisely the terms
of prosecutorial policy. The most that the DPP has done so far is identify the sort of issues
which necessitate the availability of discretion. These include: personal responsibility, youth,
age, health, special mitigating circumstances, the public interest (particularly the likelihood
that the suspect will never re-offend) and "a wide range of other factors which can properly
influence prosecutorial decisions but to which no legal measuring tape can readily be
applied:"55 The DPP has not gone further to specify how, and the extent to which, these
factors impinge upon his prosecutorial discretion.
It is possible, of course, that some light might be shed on prosecutorial policy through
the medium of judicial review. In practice, the courts have always displayed a marked
reluctance to interfere with the exercise of the DPP's discretion to prosecute in any individual
case. While they accept that the DPP's decision on prosecution in any individual case is
open to review, the grounds upon which it may be reviewed are very limited. 56 The courts
will interfere only if the decision has been taken in mala fides (in bad faith) or if it has been
influenced by an improper motive or policy, the expressions "improper motive or improper
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policy" to be given a very narrow interpretation in the prosecutorial context. It would be a
rare and most exceptional case in which the courts would find that the DPP's decision on
prosecution in any individual case was mala fides. In effect it would amount to a finding
that the DPP's decision was motivated by personal interest or malice. It is also likely that
"improper motive or improper policy" would be given a very narrow interpretation in this
context. Before interfering with the DPP's decision under this heading, the court would
have to be satisfied that it bordered on the perverse."
Closely related to the question of the judicial review of the DPP's discretion is the issue
of whether he is obliged to give reasons for a decision not to prosecute in any individual
case. The DPP follows a clear policy of not giving reasons." He justifies this reticence on
the basis of natural justice to the parties affected. Moreover, he feels that if he gives reasons
in one case he will have to give reasons in all cases, with consequent unfairness to the
individuals concerned in many such cases. His position has been upheld by the Supreme
Court. 59 However, the DPP has issued a standing instruction to the effect that the State
Solicitor and the Garda Siocho na should be informed of the reasons why a decision is taken
not to proceed with a prosecution in any case submitted by them. 6°

Consent to Prosecute
Although persons other than the DPP can prosecute criminal offences in courts of summary
jurisdiction, some prosecutions can proceed only with the consent of the DPP (or the Attorney
General in some cases). For the most part the offences concerned were created statutorily in
the nineteenth century when the private prosecutor was much more active than he or she is
today.61 It was useful therefore to have some device whereby the state could exercise some
control in individual cases where a decision to prosecute might raise issues of public policy.
Examples of such offences which are still in force and which require the prior consent of the
DPP before a prosecution can proceed include: offences under the Explosives Substances
Act, 1883. There are also a number of offences for which the consent of the Attorney General
only will suffice. For the most part, these have been created by legislation which has been
enacted during the second half of the twentieth century. Not surprisingly, they concern
matters affecting either the security of the state or the state's international obligations.
Examples include offences under: Official Secrets Act, 1963, s.14(1); the Geneva Conventions
Act, 1962, s.3(3); the Genocide Act, 1973, s.2(3); and the Criminal Law (Jurisdiction) Act,
1976, s.20(2).

Prosecutions in the Special Criminal Court
Article 38.3 of the Constitution permits the establishment of special criminal courts for the
trial of offences in cases where the ordinary courts are deemed inadequate to secure the
administration of justice and the preservation of public peace and order. The inadequacy of
the ordinary courts in this context must be determined in accordance with law. Similarly,
where special criminal courts are established pursuant to Article 38.3 they must be established
by law and their constitution, powers, jurisdiction and procedure must be prescribed by law.
The primary difference between them and the ordinary courts is that trials on indictment in
the former are heard by three judges sitting without a jury.
The Offences against the State Act, 1939 makes provision for the government to establish
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one or more of these Special Criminal Courts by issuing a proclamation to the effect that it
is satisfied that the ordinary courts are inadequate to secure the effective administration of
justice and the preservation of public peace and accordingly that it is necessary for the
legislation establishing the Special Criminal Court to come into effect. The government has
issued such a proclamation on several occasions since 1939. The most recent was in 1972
when the current Special Criminal Court was established. On each occasion the Court was
established to deal with cases arising out of the conflict over Northern Ireland. In recent
years, however, the workload of the Court has been dominated by cases associated with
organised crime.
When the relevant provisions of the Offences against the State Act have been brought
into effect by government proclamation, the government may proceed to declare any offence
to be a scheduled offence if it is satisfied that the ordinary courts are inadequate to ensure
the effective administration of justice and the preservation of public peace and order in
relation to that offence. 62 A person charged with a scheduled offence which is to be tried on
indictment he or she must be tried in the Special Criminal Court unless the DPP directs
otherwise. If it is a scheduled offence which can be tried summarily the accused is tried in
the Special Criminal Court only if the DPP makes a positive direction to that effect. The
offences currently scheduled are: any offence under the Malicious Damage Act, 1861; any
offence under the Explosive Substances Act, 1883; any offence under the Firearms Acts,
1925-71; any offence under section 7 of the Conspiracy and Protection of Property Act,
1875; and any offence under the Offences against the State Act, 1939.
If an accused is charged with a non-scheduled offence, whether triable summarily or
on indictment, he is normally not sent forward for trial to the Special Criminal Court.
However, he or she must be sent forward for trial in the Special Criminal Court if the DPP
so requests. The DPP's request must be grounded on his written certificate that the ordinary
courts are in his opinion inadequate to secure the effective administration of justice and the
preservation of public peace and order in relation to the trial of such person on such charge.
There is also provision for the trial of an accused on indictment to be transferred from the
ordinary courts to the Special Criminal Courts. For this to happen the DPP would have to
certify that the ordinary courts are, in his opinion, inadequate to secure the effective
administration of justice and the preservation of public peace and order in relation to the
trial of the accused on the charge in question. If he so certifies he must cause an application
to be made to the High Court, grounded upon his certificate, for an order transferring the
trial of the accused on the charge in question to the Special Criminal Court. When presented
with such an application it would appear that the High Court must issue the order requested.°
An attempt to challenge the exercise of this power as an unwarranted intrusion upon the
powers of the High Court has proved unsuccessful. 64 Once the order has been issued the
accused is deemed to have been sent forward to the Special Criminal Court for trial on the
charge in question.65
There is provision for a person to be brought directly before the Special Criminal Court
for charge and trial. The procedure differs slightly depending on whether it is intended to
charge a scheduled offence or a non-scheduled offence. Where it is intended to charge a
person with a scheduled offence the DPP may direct that, instead of charging the person
with the offence before a Judge of the District Court, he should be brought before the
Special Criminal Court and charged with the offence. 66 When such a direction is given, the
person concerned must be brought before the Special Criminal Court where he is charged
with and tried for the offence. This provision also applies to a non-scheduled offence, but
only if the DPP certifies that the ordinary courts are, in his opinion, inadequate to secure the
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effective administration of justice and the preservation of public peace and order in relation
to the trial of such person on such charge."
It is apparent that the DPP plays a major role in determining whether an accused will be
tried in the Special Criminal Court. Of particular significance hem are the consequences of
his certification that the ordinary courts are inadequate to ensure the effective administration
of justice and the preservation of public peace and order in relation to an individual offence.
Naturally, the question arises whether the DPP's decision in this matter in any individual
case is subject to judicial review. So far the courts have declined all invitations to interfere
with the DPP's decisions in such cases by way of judicial review."

COMBATING ORGANISED CRIME IN IRELAND

Introduction
Up until the 1990s in Ireland terrorism was considered a much more potent threat than
organised crime. The Offences against the State Act, 1939 (as amended) makes provision
for special police powers, special criminal courts and special rules of criminal procedure to
combat the threat of organised terrorism. Since 1972 all of these measures have been in full
force in response to the situation in Northern Ireland. Equally, within the Garda Siocheina
there are special units which deal almost exclusively with terrorism associated with the
long-standing conflict over the status of Northern Ireland. The military intelligence section
of the Defence Forces has also been active in these matters.
Organised crime, as distinct from terrorism, did not attract serious public attention in
Ireland until the mid-1990s when organised criminal gangs involved in drug trafficking
resorted increasingly to "gangland murders" to protect their trade. At the same time the
volume of robberies, burglaries, larcenies and muggings committed by addicts to feed their
habit increased as the number of addicts increased. Public alarm at the apparent rise in
serious crime reached fever pitch in the wake of the high profile and shocking murders of
journalist Veronica Guerin and Detective Garda Gerry McCabe only three weeks apart in
1996. The former was shot dead by members of a crime gang who wished to silence her
investigative reporting on their activities, while the latter was shot dead by terrorists in the
course of a robbery.
As the threat posed by terrorism diminished throughout the 1990s and the public profile
of organised crime rose, so the authorities began to focus more on the latter. Increasingly,
the state began to use the anti-terrorist measures against organised crime, virtually all of
which was based in Ireland. These measures were complemented by new powers and
structures aimed more specifically at organised crime. The Criminal Justice Act, 1994, for
example, was enacted in order to give effect to Ireland's obligations under EC Council
Directive 91/308 on money laundering. It also includes important confiscation and forfeiture
provisions for the assets of persons charged with or convicted of drug trafficking or other
serious crimes, as well as provisions facilitating cooperation with law enforcement and
judicial authorities abroad.
In 1996 an important package of measures was introduced for the specific purpose of
tackling the assets of those suspected of involvement in organised crime. The measures in
questions are: the Criminal Assets Bureau Act 1996, the Proceeds of Crime Act 1996 and
the Disclosure of Certain Information for Taxation and Other Purposes Act 1996. Unlike
the Criminal Justice Act 1994, these measures were not enacted directly in response to
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Ireland's European and international obligations. They have been devised purely as a domestic
and innovative response to the problem of organised crime and have very quickly become
established as the most important provisions in this context.
The latest statutory measure to be introduced relevant to combating organised is the
Europol Act 1997. It has been enacted in order to fulfil Ireland's obligations under the
Europol Convention. To that end it makes provision for the establishment of Ireland's Europol
National Unit.
Account must also be taken of the specialised units within the Garda Siochcina and the
Revenue Commissioners which have a particular relevance to combating organised crime.
Apart from the CAB and the Europol National Unit, these specialised units have not been
established on a statutory basis. They have been established through internal administrative
decision making. Like all other specialist units in the two services, their remit, structure,
composition and modus operandi are determined as a matter of internal management. They
can be disbanded or reformed from time to time as seen fit by the Garda Commissioner or
the Revenue Commissioners, as the case may be. In so far as these units have been established
or reformed during the 1990s, the motivation almost invariably has been the demands for
internal organisational efficiency, as distinct from compliance with EU obligations.
Before outlining the primary units within the Garda Siochana and the Revenue
Commissioners which deal with organised crime, it is important to point out that Irish law
does not recognise organised crime as a distinct offence. There are, of course, some offences
which are often committed by members of organised criminal gangs or their associates. In
Ireland the most frequent are: drug trafficking, money-laundering, robbery and murder.
Individuals who participate in the activities of organised criminal gangs can be charged
only with such offences or some other appropriate offence known to the criminal law. They
cannot be charged with "organised crime". Indeed, there is no distinct offence of membership
of a criminal organisation. The closest is membership of an unlawful organisation which
has been declared by Government Order to be an unlawful organisation. 69 This offence,
however, was introduced to deal with terrorism and, in practice has only ever been used
against terrorist organisations. Another possibility is the common law offence of conspiracy,
but it must be charged with reference to a specific crime such as a conspiracy to murder.

The Garda Siochdna
There is no single unit within the Garda Siochana which deals exclusively with organised
crime. All members of the force have a duty to combat crime, including organised crime. In
practice, of course, some units are much more heavily involved than others in the monitoring,
investigation and detection of organised crime.
The central body in this context is the National Bureau of Criminal Investigation (NBCI).
Previously it was known as the central detective unit. In the mid-1990s, however, there was
a major internal reorganisation of crime investigation structures within the force and this
resulted in the establishment of the NBCI. It is a centralised body which handles investigations
into serious crimes throughout the country. For this purpose it incorporates a range of
specialist units. Those most relevant to organised crime include: the murder squad, the antiracketeering squad, the arts and antiques unit, the stolen computer parts unit and the stolen
cars unit.
Separate from the NBCI is the National Drugs Unit. It was established in the mid1990s as part of the drive to strengthen the Garda's capacity to combat the threats posed by
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the rapidly growing trade in drug trafficking. Like the NBCI it is a centralised service which
concentrates on major drug trafficking throughout the country. Serious fraud and moneylaundering investigations are handled by the Garda Bureau of Fraud Investigation (GBFI)
which is also a centralised service. It fulfils the role of the financial intelligence unit envisaged
by the 1991 money laundering directive. 70
All of these national Garda units have been established through internal administrative
decision making. They all come within the remit of the Assistant Commissioner with
responsibility for Crime and Security. They lack a statutory basis and statutory powers and
duties separate and distinct from their individual members. They are composed of members
of the Garda Siochana in the same manner as any other unit of the force. They can be
reformed and abolished from time to time as the Commissioner considers necessary. Equally
their internal procedures and working practices are a matter for the Commissioner. With the
possible exception of the GBFI, the establishment (or reform) of these units has been
unaffected by obligations flowing from the EU. Currently, their management is being
reviewed as part of a wider review of centralised management structures within the force.
That review, however, has not been initiated in response to the EU Action Plan on organised
crime. It is part of a strategic management initiative aimed at enhancing efficiency throughout
the force.
The CAB plays a critical role in combating organised crime. It, however, is more properly
classified as a multi-disciplinary body as distinct from an internal Garda unit. Accordingly,
it is dealt with separately below under the heading of multidisciplinary integrated teams.
Similarly, the Europol National Unit is dealt with separately below under external cooperation.
There are also some centralised units which concentrate primarily or exclusively on
terrorism, namely the Special Detective Unit (Special Branch), the National Surveillance
Unit and the Intelligence Section. The members of the Special Detective Unit are plainclothed detectives who engage in the investigation and detection of subversive crime. They
are normally armed. The National Surveillance Unit specialises in surveillance operations
against persons suspected of involvement in terrorism and other serious organised crime. It
relies heavily on proactive methods of surveillance, involving authorised postal and
telecommunications intercepts. The Intelligence Section is closely allied with the National
Surveillance Unit. Unlike the latter, however, it is non-operational. Its members who are
drawn from the ranks of the Garda Siochana specialise in the assessment of intelligence
gathered by other sources such as the National Surveillance Unit. In effect it is the state's
Secret Service.
All three of these units have been created purely on the basis of internal administrative
decision making. They all come within the remit of the Assistant Commissioner, Crime and
Security. The establishment and maintenance of these units are driven primarily by the
threat of terrorism flowing from the conflict over Northern Ireland. Their remit, however, is
not confined to domestic Irish terrorism.

Customs and Excise
As with the Garda Sloe/lona the customs and excise do not target organised crime as a
distinct category of offending. Their primary concern is detecting the unlawful importation
of goods into the state, irrespective of whether such activities are carried on by individuals
or organised conspiracies. Major enforcement priorities are drug trafficking and the
smuggling of alcohol and cigarettes. In practice, these feature prominently in the activities

16

Ireland

of organised criminal gangs in Ireland.
Major enforcement priorities are drug trafficking and the smuggling of alcohol and
cigarettes. These are reflected in the existence of the Customs National Drugs Team (CNDT)
and the Anti-Smuggling Units which are attached to the Revenue Mobile Service. There is
also a Central Investigation Bureau, a National Coordination Centre for Intelligence, a
Maritime Unit, Dog Units and Liaison Officers with the chemical industry. These units do
not have a statutory basis or security of tenure. Their remit, structure, composition and
modus operandi can be varied from to time as the occasion requires. Equally they can be
disbanded or reformed from time to time through internal administrative decision making.
The structural efficiency of the enforcement teams have been reviewed recently. It is
anticipated that this will result in more stream-lined enforcement structures with more
efficient use of resources. Enforcement teams will be formed with an input from existing
CNDT and Mobile Service Units. These will be intelligence driven and it is envisaged that
they will result in investigative operations which are leaner and more focused.
The enforcement structures and practices of the customs and excise are based on internal
administrative rules. The proposed reforms have been devised purely in response to domestic
pressures to become more efficient. They are not a response to developments at EU level,
nor have they been designed to satisfy EU objectives. They will be implemented purely
through the medium of internal administrative rules. Neither these rules nor the document
which advocates the reform are publicly accessible.

The Prosecution Service
There is no distinct unit within the DPP's office for dealing specifically with organised
crime or indeed any specific type of crime. The distribution of work within the office is not
affected by crime classification. Difficult or sensitive prosecutions are normally handled by
senior staff, or even sent up to the DPP himself on occasions. However, the basic principles
applied in deciding whether to prosecute, who to prosecute, what charges to prefer, mode of
trial, etc. do not differ from those applied generally to other cases.

Inter-agency Cooperation
Apart from the CAB, which is dealt with below, there are no formal structures for interagency cooperation in tackling organised crime or, indeed, any type of crime in Ireland. It
does not follow that the agencies do not cooperate. Drug trafficking or smuggling operations,
for example, often require inter-agency cooperation. Technically, the customs and excise
service have primary responsibility in such operations at the point of importation while the
Garda Siochcina have responsibility inland. Where drug trafficking is undertaken by
uncanalised maritime means, the Naval Service and Air Corps also form part of a task force.
Where the need for such inter-agency cooperation arises it is normally secured through
the establishment of an operational task force on an ad hoc basis. The task force includes
representatives from all of the appropriate services. It is formed purely for the purposes of
the individual operation. Once that operation is complete the task force is disbanded. Such
task forces have no statutory basis. They are formed from time to time as a matter of internal
management decision making as the occasion demands. An individual member of a task
force does not enjoy any powers beyond those invested in him or her as a result of his or her
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status as a member of the Garda Siochima, customs and excise service, naval service or the
DPP's office as the case may be.
Cooperation between the Garda Siochdna and the customs and excise service is governed
by a memo of understanding (MOU) designed to facilitate information exchange between
the two agencies. This MOU provides also for the appointment of liaison officers at both
headquarters and local level to facilitate the exchange of information. It is purely an
administrative document with no statutory authority whatsoever. The customs and excise
service also liaises with the Criminal Assets Bureau (see below) and other Garda units on
the seizure of drug-related cash at the point of import to or export from the state.
Both the Garda Stochtina and the customs and excise service exchange intelligence
with the military intelligence branch of the Defence Forces. The customs and excise service
operate the exchange on a case by case basis concerning the importation of firearms primarily
by terrorist organisations. The Garda Stocluina maintain a more regular liaison, again largely
on the subject of firearms and terrorist organisations.
Technically, there is a body of coordination at the level of law enforcement. It consists
of representatives of the Department of Justice, Equality and Law Reform, the Garda
Siochana, the Revenue (International Customs Branch) and the Customs and Excise
Enforcement Division. It has no operational capacity and, in practice, is little more than a
"talking shop". It meets on a regular basis primarily to develop a coordinated Irish position
on matters to be discussed at the meetings of the EU multi-disciplinary group on organised
crime. This body has no statutory basis. It is located in the Department of Justice, Equality
and Law Reform and was established in conjunction with the meetings of the EU multidisciplinary group on organised crime.
Both the Garda Slochcina and the customs and excise service liaise with private sector
bodies. The former is regularly in contact with the insurance industry, the private security
industry and the chemical industry. As part of this contact there is a mutually beneficial
exchange of information. The Garda Bureau of Fraud Investigation also keeps in close
contact with the financial services sector. These contacts are useful in keeping the former
informed of suspicious transactions and new developments in the fraud and money-laundering
practices. Such interactions and exchanges of information between the Garda Siochtina and
the private sector are conducted purely as an internal administrative matter. There are no
formal structures or public rules governing the exchange.
The customs and excise service has a more structured approach to the exchange of
information between it and private sector interests. Since the completion of the single market
in 1992 the customs and excise service has been attaching increasing importance to
cooperation with the trading community as part of their enforcement strategy. To this end
they are parties to memoranda of understanding with shipping lines, airlines, road hauliers,
door-to-door couriers and other commercial and industrial undertakings engaged in the
manufacture, processing or distribution of drugs and fiscal goods. These agreements are
designed to improve the information flow between the customs and excise service and the
undertakings concerned. This permits the faster movement of legitimate traffic and enables
the customs and excise to focus attention on the illicit traffic in drugs and other contraband.
The memoranda of agreement have no statutory basis. They are entered into and operated
voluntarily by the parties concerned. By 1998 there were over 40 such agreements in
existence. Currently the customs and excise is reviewing their operation with a view to
improving their effectiveness.
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MULTIDISCIPLINARY INTEGRATED TEAMS
Introduction

Combating organised crime traditionally has been the preserve of the Garda Siochcina.
With the exception of terrorist crime there has never been an organised crime unit within
the Garda Siochana. While the work of some specialist units, such as the Garda Bureau of
Fraud Investigation or the National Drugs Unit, tends to be more concerned with organised
crime than others, they can hardly be described as organised crime units. Up until the
establishment of the Criminal Assets Bureau there has never been a multidisciplinary
integrated criminal law enforcement team involving the Garda Siochana. Even in the area
of drug trafficking, where the Revenue Commissioners have a substantial detection and
prevention role, there has never been a joint Garda Siochcina and Revenue Commissioners
drug trafficking squad before the establishment of the Criminal Assets Bureau.

Criminal Assets Bureau (CAB)

Introduction
A serious upsurge in the volume and degree of organised criminal activity in Ireland spurred
the government into action in 1996. A package of three legislative measures was introduced:
the Criminal Assets Bureau Act, 1996; the Proceeds of Crime Act, 1996 and the Disclosure
of Certain Information for Taxation and Other Purposes Act, 1996. The primary objective of
these measures was to confiscate the wealth of criminals by combining the expertise and
resources of the Garda Siochcina, the Revenue Commissioners and the Social Welfare
authorities. To this end the legislation made provision for the establishment of a CAB
composed of officers drawn from the three independent bodies. The Bureau is equipped
with the necessary powers and resources to track down and quantify the assets of individuals
suspected of being engaged in criminal activity and to pursue the seizure and confiscation
of those assets through the High Court.
The most distinguishing feature of the CAB is its multidisciplinary and integrated
character. It is the first statutory body to bring together the resources and expertise of the
Garda Siochc'zna, the Revenue Commissioners and the Social Welfare authorities in order to
tackle crime. Its remit, however, is criminal activity generally. While that clearly covers
organised crime it is by no means confmed to it. In practice, however, the Bureau concentrates
on organised crime and corruption.
Composition
The Criminal Assets Bureau (CAB) was established as a body corporate on 15th October
1996.7 ' The composition of the Bureau is not formally prescribed in statute. However, the
Criminal Assets Bureau Act, 1996 makes provision for the appointment of a Chief Bureau
Officer, Bureau Officers and Bureau staff.
The Act obliges the Garda Commissioner to appoint a Chief Bureau Officer from time
to time. 72 The Commissioner is also given the power to remove the Chief Bureau Officer
from his or her appointment from time to time. The Chief Bureau Officer must be appointed
from the members of the Garda Siochlina of the rank of Garda Chief Superintendent. 73 He
or she manages and generally controls the administration and business of the Bureau. 74
Despite the fact that the Bureau is a multidisciplinary team the Chief Bureau Officer is
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responsible to the Garda Commissioner for the performance of the functions of the Bureau."
This together with the Commissioner's powers of appointment and removal suggests that
the Bureau is very closely associated with the Garda Siochilna. Indeed, its offices are located
in Garda Siochana premises.
The multidisciplinary character of the CAB is reflected in the composition of the Bureau
officers. The Minister for Justice, Equality and Law Reform may appoint, with the consent
of the Minister for Finance, Bureau officers from members of the Garda Stochana, officers
of the Revenue Commissioners and officers of the Minister for Social, Community and
Family Affairs26 In each case the appointments can be made only from members and officers
nominated for the purpose by their respective authorities. It follows that Bureau officers
appointed from the Garda Siochnna must have been nominated for the purpose by the Garda
Commissioner, officers of the Revenue Commissioners must be nominated by the Revenue
Commissioners and officers of the Minister for Social, Community and Family Affairs
must be nominated by the Minister in question. The power to remove a Bureau Officer from
his or her appointment to the Bureau is vested in the Chief Bureau Officer, acting with the
consent of the Garda Commissioner. The 1996 Act stipulates that the Chief Officer may, at
his or her absolute discretion, at any time, with the consent of the Commissioner, remove
any Bureau officer from his or her appointment as a Bureau Officer." The wording of this
provision suggests that the Chief Officer does not have to afford a hearing to an officer
before terminating his or her Bureau appointment. Nevertheless, it is likely that the courts
would require the Chief Officer to afford the officer concerned the right to be heard in his or
her defence before taking a decision to remove him or her." Subject to this procedural
requirement it is unlikely that the courts would review the substantive reasons for the Chief
Officer's decision on removal.
The Minister for Justice, Equality and Law Reform is not statutorily obliged to appoint
Bureau officers from all three services. The Bureau, however, was specifically designed to
bring together the resources and expertise of all three services into a single functional unit.
It follows, therefore, that the Minister appoints officers from all three services as a matter of
course. The officers from the Revenue Commissioners and the Minister for Social,
Community and Family Affairs are given special protection in the Act to conceal their
identities29 Accordingly, it is not always possible to specify the number or status of such
officers in the Bureau from time to time. 8°
Powers and Status of Bureau Officers

The Bureau officers do not automatically acquire any additional powers on their appointment
to the Bureau. However, they do retain the powers vested in them by virtue of their status as
members of the Garda Siochcina, officers of the Revenue Commissioners or officers of the
Minister for Social, Community and Family Affairs, as the case may be!' It is expected that
they will use these powers in the service of the Bureau. Indeed, the 1996 Act specifically
states that their exercise or performance of any power or duty for the purposes of the Act is
to be exercised or performed in the name of the Bureau. Moreover, a Bureau officer is under
the direction and control of the Chief Bureau Officer when exercising or performing any
powers or duties for the purposes of the Act." The Chief Bureau Officer also acquires those
powers of direction and control to which Bureau officers were subject prior to their
appointment as Bureau officer. So, for example, if it was lawful for the officer (prior to his
or her appointment to the Bureau) to exercise any power or perform any duty on the direction
of any other person, then it is lawful for the officer to exercise that power or perform that
duty at the direction of the Chief Bureau Officer."
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It is also worth noting that a Bureau officer may be accompanied or assisted in the
exercise or performance of his or her powers or duties by such other persons as he or she
considers necessary." Where this other person is also a Bureau officer he or she has the
powers and duties of the Bureau officer whom he or she is assisting." These additional
powers are available for the purposes of that assistance only. It follows, for example, that a
Bureau officer from the Revenue Commissioners who is assisting a Bureau officer from the
Garda Siochcina under these provisions will acquire the powers of a member of the Garda
Siochcina for the purposes of the assistance. The same, of course, applies in reverse if it is
the officer from the Garda Siochcina who is assisting the officer from the Revenue
Commissioners. In practice the most likely situation is that officers of the Revenue
Commissioners and/or the Minister for Social, Community and Family Affairs would assist
an officer from the Garda Siochana.
Most police powers in Ireland can be exercised only on the basis of a reasonable suspicion
that certain specified circumstances are present. A police officer who entertains a relevant
suspicion on reasonable grounds can use his own discretion to decide lawfully to exercise
power in that individual case. It would not normally be lawful, however, for a police officer
to exercise the power in any individual case simply because he or she was directed to do so
by another police officer who entertained the relevant suspicion on reasonable grounds. In
order to exercise his or her powers lawfully on the basis of instructions from another police
officer, the instructions in question would have to be sufficient to raise the relevant reasonable
suspicion in the mind of the officer under instruction. The 1996 Criminal Assets Bureau Act
makes it clear that a Bureau officer is permitted to exercise the powers or duties vested in
him or her on the basis of information received by him or her from another Bureau officer in
the exercise or performance of that other Officer's powers or duties. 86 Equally a Bureau
officer may exercise his or her powers or duties on the basis of any action taken by another
Bureau officer in the exercise or performance of that other officer's powers or duties. Any
information, documents or other material lawfully obtained by Bureau officers pursuant to
these provisions is admissible in evidence in any subsequent proceedings. 87
The combined effect of these measures suggests that the Bureau is meant to function as
a collective body under the direction and control of the Chief Bureau Officer. This compares
with the situation in the Garda Siochana where each individual member of the force exercises
his or her powers in any individual case on the basis of his or her own discretion. While the
Garda Commissioner is responsible for the management of the force as a whole and the
general performance of each individual member in his or her duties, he does not have the
power to direct or control how a member exercises his or her powers in any individual case.
It is also worth noting that a Bureau officer continues to be vested with, and may exercise
or perform the powers and duties which are vested in his or her office immediately prior to
his or her appointment as a Bureau officer." So, for example, a Bureau officer who is a
member of the Garda Siochcina may continue to exercise his or her general duties or powers
as a member of the Garda Siocluina even during his appointment as a Bureau Officer. This
reinforces the fact that Bureau officers retain their status, functions and powers as members
of the Garda Siochana, officers of the Revenue Commissioners or officers of the Minister
for Social, Community and Family Affairs, as the case may be. The Bureau itself may have
a distinct identity, but its officers retain their status immediately prior to their appointment
as Bureau officers. The only qualification to this concerns the special provisions protecting
the anonymity of Bureau officers who are officers of the Revenue Commissioners or the
Minister for Social, Community and Family Affairs (see below).
Another important provision which emphasises the continuing link between Bureau
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officers and the Bureau itself on the one hand and their parent bodies on the other, concerns
the disclosure of information or material obtained by a Bureau officer in the course of his or
her functions as a Bureau officer. The 1996 Act states that any information or material
obtained by a Bureau officer for the purposes of the Act may only be disclosed to: another
Bureau officer or a member of the staff of the Bureau; any member of the Garda Siochana
for the purposes of Garda functions; any officer of the Revenue Commissioners for the
purposes of the Revenue Acts; and any officer of the Minister for Social, Community and
Family Affairs for the purposes of the Social Welfare Acts." Any such information, documents
or other material are admitted in evidence in any subsequent proceedings. Clearly, the
intention is to enable the Garda Siocheina, the Revenue Commissioners and the Minister for
Social, Community and Family Affairs to avail of the information and material acquired by
the Bureau for the purposes of their own investigations and prosecutions, while at the same
time maintaining the confidentiality of information and material.
Bureau Staff

In addition to the Chief Bureau Officer and the Bureau Officers there is provision for Bureau
staff. The 1996 Act empowers the Minister for Justice, Equality and Law Reform, with the
consent of the Minister for Finance, and after such consultation with the Garda Commissioner
as may be appropriate, to appoint persons to be professional or technical members of the
staff of the Bureau. 9° The legislation does not elaborate further upon what is meant by
professional or technical staff in this context. It is certainly wide enough to include
accountants, computer technicians and experts in any field relevant to the work of the Bureau.
Each member of the staff assists the Bureau officers in the exercise and performance of
their powers and duties. He or she performs his or her functions at the direction of the Chief
Bureau Officer. 9' It is the Garda Commissioner, however, who is invested with the power to
remove a member of the Bureau staff from his or her position as a member of the staff. 92 The
Commissioner may exercise this power at any time. Although the legislation does not
prescribe a specific procedure to be followed it is likely that the Commissioner will be
required to follow fair procedures and afford the individual concerned an opportunity to be
heard in his or her defence before a decision is taken to remove him or her. A member of
staff holds his or her employment on such terms and conditions as the Minister for Justice,
Equality and Law Reform determines with the consent of the Minister for Finance. 93
There is separate provision for the appointment of a Bureau legal officer. The Minister
for Justice, Equality and Law Reform, with the consent of the Minister for Finance and the
Attorney General may appoint a Bureau legal officer." This officer is a member of the
Bureau staff and reports directly to the Chief Bureau Officer. His or her role is to assist the
Bureau in the pursuit of its objectives and functions. The legal officer performs his or her
functions at the direction of the Chief Bureau Officer. 95 It is the Minister for Justice, Equality
and Law Reform, however, who is invested with the power to remove the legal officer from
his or her appointment at any time.% The Minister can only exercise this power with the
consent of the Attorney General and the Minister for Finance. It is likely that the Minister
would have to afford the individual concerned an opportunity to be heard in his or her
defence before taking a decision to remove him or her. The legal officer holds his or her
office on such terms and conditions as the Minister for Justice. Equality and Law Reform
determines with the consent of the Minister for Finance and the Attorney General.'
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Protection for Staff and Officers
Bureau officers and staff also benefit from certain statutory measures aimed at protecting
them from violence or intimidation from the individuals targeted by the Bureau. The Act
states that all reasonable care must be taken to ensure that the identity of a Bureau officer
who is an officer of the Revenue Commissioners or an officer of the Minister for Social,
Community and Family Affairs is not revealed." The same applies to a member of the
Bureau staff. Even where one of the Bureau officers is exercising his or her powers or duties
in the company of a Bureau officer who is a member of the Garda Siochcina, the former is
not required to identify himself or herself. When exercising any power or duty in writing, he
or she does so in the name of the Bureau.
The anonymity of non-Garda Officers of the Bureau and Bureau staff also extends to
court proceedings. Where the officer or staff member is required to give evidence in any
such proceedings, whether by affidavit, certificate or orally, the judge or person in charge of
the proceedings may, on the application of the Chief Bureau Officer, if satisfied that there
are reasonable grounds in the public interest to do so, give such directions for the preservation
of the anonymity of the officer or staff member as he or she thinks fit.
The 1996 Act makes it a criminal offence to identify non-Garda Bureau officers, Bureau
staff and their families." It is equally an offence to publish their addresses. The Act also
introduces specific offences of assault, obstruction and intimidation with respect to officers,
their staff and families. m°
Bureau Objectives
The 1996 Act spells out the objectives and functions of the Bureau. There are three objectives.
The first is to identify the assets of persons which derive or which are suspected to derive,
directly or indirectly, from criminal activity.'°' It does not matter where the assets are situated.
They could, for example, be located outside the jurisdiction. The emphasis is very much on
the status of the assets as distinct from the person who owns or possesses them. So long as
the assets derive or are suspected of deriving, directly or indirectly, from criminal activity,
their identification is one of the objectives of the Bureau. It does not matter that the owner
of the assets has not been, or is not suspected of having been engaged in criminal activity.
The Garda Siochcina, by comparison, focus on the identification of persons engaged in
criminal activity. Assets are not defined in the legislation. Undoubtedly, it covers real property
and chattels. Presumably, it also covers intangible assets such as debts, copyrights and patents.
The second objective of the Bureau is to take appropriate action under the law in order
to deprive or deny those persons of the assets, or of the benefit of the assets, either wholely
or in part, whichever is appropriate. 102 Once again the focus is on the assets as distinct from
the person who owns the assets. The objective is to deprive the person of the assets rather
than to secure a conviction against the person who owns the assets.
The third objective is ancillary to the first two. It is the pursuit of any investigation or in
carrying outany other preparatory work in relation to any proceedings arising from the first
and/or second objectives. 103 This could, of course, embrace the investigation and/or
prosecution of persons who own the assets which the Bureau is seeking to identify and
confiscate.
Bureau Functions
Although the legislation sets out four distinct functions of the Bureau, they really reflect the
functions of the three constituencies of the Bureau, namely the Garda Siochana, the Revenue
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Commissioners and the Minister for Social, Community and Family Affairs in connection
with the proceeds of crime or suspected criminal activity. The first is the taking of all necessary
actions, in accordance with police functions, for the purposes of the confiscation, restraint
of use, freezing, preservation or seizure of assets deriving or suspected of deriving, directly
or indirectly, from criminal activity.m 4 The second function is the taking of all necessary
actions under revenue legislation to ensure that the proceeds of crime or suspected criminal
activity are subject to tax and that the revenue legislation is fully applied to such proceeds or
activities.'" The third function is the taking of all necessary actions under the social welfare
legislation for the investigation and determination of any claim for social welfare benefit by
any person engaged in criminal activity.'" The fourth function is the taking of all necessary
actions, at the request of the Minister for Social, Community and Family Affairs, to investigate
and determine any claim in respect of welfare benefit where the Minister certifies that there
are reasonable grounds for believing that, in the case of a particular investigation, officers
of the Minister may be subject to threats or other forms of intimidation.m
The Bureau's actions pursuant to these specific functions can include cooperation with
any other police force, tax authority or social welfare authority of a territory or state other
than Ireland.
The Minister for Justice, Equality and Law Reform may, after consultation with the
Minister for Finance, confer additional functions by order on the Bureau or Bureau officers.'"
These must be connected with the statutory objectives and functions of the Bureau. Functions
in this context are defined as including "powers and duties".m 9 The Minister may also make
provision in relation to ancillary matters arising out of the conferral of any such additional
functions.
The combination of the Bureau's objectives and the functions confirm that it is designed
to employ an inter-agency approach to tackling organised crime. The Garda Siochana, the
Revenue Commissioners and the Minister for Social, Community and Family Affairs pool
their expertise, resources and competencies in targeting the assets of those suspected of
being engaged in organised crime and those enjoying the benefits of such assets. The
traditional police approach of securing convictions against the offenders has been
complemented by a strategy which focuses on the wealth which is believed to derive, directly
or indirectly, from organised crime. The wealth, as distinct from the offender, is the primary
target. The objective is to deprive criminals of the proceeds of their crime and thereby take
away the incentive of engaging in such activity. By combining the knowledge and skills of
the revenue commissioners and the social welfare officers with those of the Garda Siochdna,
it will be easier to identify suspects who appear to be enjoying a life-style which grossly
exceeds their publicly declared income and capital. The resources and competencies of all
three services can then be used to ensure that the individuals in question are denied social
welfare benefits to which they are not entitled, are taxed on their undeclared income and
capital and, where appropriate, are deprived of wealth which is suspected of deriving directly
or indirectly from criminal activity.

Civil Process
One of the most striking features of the CAB is that it relies heavily on the civil, as distinct
from the criminal, process to confiscate the proceeds of crime. Prior to the establishment of
the CAB, Irish criminal law already made provision for the forfeiture of criminal assets in
certain circumstances."' These provisions are applicable only in the context of a criminal
conviction against one or more individuals associated with the assets in question."' The
package of legislative measures which established the CAB, however, has taken the bold
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step of providing for the confiscation of criminal assets through standard civil procedures.
The precondition of a criminal conviction is not required. The key provisions are to be
found in the Proceeds of Crime Act, 1996.
Interim Orders
The Proceeds of Crime Act 1996 empowers the High Court to issue interim, interlocutory
and disposal orders in certain circumstances. An interim order can be issued prohibiting the
respondent, or any specified person having notice of the order, from disposing of or otherwise
dealing with specified property or diminishing its value during the period of 21 days from
the date of the order.' ' 2 The application is heard ex parte and in private. The court may issue
an order under these provisions where it is shown to its satisfaction that a person is in
possession of the property concerned and that it constitutes, directly or indirectly, the proceeds
of crime or was acquired, in whole or in part, with or in connection with property that,
directly or indirectly, constitutes the proceeds of crime and the value of the property is not
less than £10,000. In the course of the application, or while an interim order is in force, the
court may grant an application compelling the respondent to file information on his assets
and income (see below). Equally, once an interim order has been issued the court may
appoint a receiver to manage or deal with the property (see below).
The net effect of the order is to ensure that the property in question is available for
confiscation at a later date should that prove necessary. Its singular nature is emphasised by
the ease with which it can be obtained, the potentially far-reaching scope of the order and
the extent to which it encroaches on the property rights of the individual. There is provision
for the respondent (or any person claiming an interest in the property) to challenge an order
after the event. However, the onus is on the individual to satisfy the court that the property,
or any part of it, is not the proceeds of crime or that its value is less than £10,000. If the
applicant succeeds the court may vary or discharge the order.
Interlocutory Orders
An interim order lapses automatically after 21 days unless an application for an interlocutory
order is brought within that period. An interlocutory can be issued where the applicant
tenders admissible evidence to the effect that a person is in possession or control of property
which constitutes the proceeds of crime and which has a value of not less than £10,000.H 3
Notice of the application must be given to the person or persons concerned unless the court
is satisfied that it is not reasonably possible to ascertain their whereabouts.
A striking feature of this provision is that the case for an order can be made out simply
by a member of the Garda Siochetna not below the rank of Chief Superintendent or an
authorised officer of the CAB stating, either in an affidavit or in oral evidence, his or her
belief that: (i) the respondent is in possession or control of specified property and that the
property constitutes directly or indirectly the proceeds of crime; or (ii) that the respondent
is in possession or control of specified property and that the property was acquired in whole
or in part with or in connection with property that directly or indirectly constitutes the
proceeds of crime; and (iii) that the value of the property is not less than £10,000. Where
such evidence is placed before the court it must grant the order unless the respondent
introduces evidence to the contrary or the court is satisfied that there would be a serious risk
of injustice.
As with the procedure for an interim order, an application can be made to the court for
an order compelling the respondent to file an affidavit in the Central Office of the High
Court specifying the property in his possession or control or his income or sources of income
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during such period as the Court may specify. The period may not exceed ten years ending
on the date of the application. This is a particularly draconian provision when it is considered
that the respondent need not have been charged with, let alone convicted of, a criminal
offence. When this provision is combined with the provision on the acceptability of opinion
evidence it is clear that the 1996 Act places the state in a very strong position to deprive
suspected criminals of the proceeds of their crime. Astute use of these provisions can place
such persons in a position where they effectively have to establish that their assets have
been acquired legitimately.
The interlocutory order has much the same effect on the property as an interim order,
subject to the critical difference that it can last much longer. Unless a person concerned
establishes at some point that the property does not satisfy the criteria for an interlocutory
order, the order remains in force until the determination of an application for a disposal
order. Such an application can be made only after an interlocutory order has been in force
for at least seven years. The court, however, also retains the power to vary the order during
this period. Equally, it may make orders enabling the respondent to discharge out of the
property reasonable living or other necessary expenses and/or to carry on a business, trade
or profession to which any of the property relates. The court may also appoint a receiver at
any time when an interlocutory (or an interim) order is in force."' He or she may be given
such powers as the court thinks appropriate in individual cases, including such powers to
take possession of the property to which the order relates and to manage or otherwise deal
with it in accordance with the court's directions.
Disposal Orders
After an interlocutory order has been in force in respect of specified property for a period of
at least seven years an application can be made for a disposal order in relation to that
property.' 15 The application is made to the High Court, with due notice to the respondent
and other such persons as the Court should order. The Court must grant the disposal order
unless it is shown to its satisfaction that the property is not the proceeds of crime. The Court
cannot make the order if it is satisfied that there would be a serious risk of injustice. Any
person claiming ownership of any of the property must be given an opportunity to show
cause why a disposal order should not be made.
Once granted the order deprives the respondent of his or her rights in the property
which automatically transfers to the Minister for Justice, Equality and Law Reform or such
other person to whom the order relates. Where property vests in the Minister pursuant to
these provisions he can sell or otherwise dispose of it and the proceeds of any such disposition
(or moneys transferred to him) are for the benefit of the Exchequer.
There are provisions for the payment of compensation to persons who suffer loss as a
result of orders being issued under these provisions in respect of property which does not
constitute directly or indirectly the proceeds of crime or which was not acquired in whole or
in part with or in connection with such property." 6 Compensation can be awarded where the
applicant shows to the satisfaction of the court that he or she is the owner of the property in
question and that the order has been discharged or varied or has lapsed. Where compensation
is awarded it is paid by the Minister for Justice, Equality and Law Reform.
Gathering the Evidence for an Order
Although the CAB is not the only authority which may seek interim, interlocutory and
disposal orders under the 1996 Act, in practice it is the source of virtually all applications."
For the purpose of gathering the evidence necessary to sustain an application for any of
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the court orders Bureau Officers can exercise the powers vested in them by virtue of their
status as members of the Garda Siochana or as officers of the Revenue Commissioners. In
practice, Garda powers such as the powers of arrest and entry, search and seizure, as well as
powers to access financial records are of particular importance in this context. The Criminal
Assets Bureau Act 1996 provides an additional power of entry search and seizure." 8 It
confers jurisdiction on a judge of the District Court to issue a warrant for the search of a
specified place and any person found at that place. The warrant may issue where the judge
is satisfied after hearing evidence on oath from a Bureau officer who is a member of the
Garda Siochana, that there are reasonable grounds for suspecting that evidence of, or relating
to, assets or proceeds deriving from criminal activities, or to the identity of criminals or
their whereabouts, is to be found at the specified place. The warrant is valid for seven days.
In a situation of emergency, a Bureau officer who is a member of the Garda Siochcina not
below the rank of Superintendent may issue a search warrant. He can do this where he is
satisfied that circumstances of urgency giving rise to the need for the immediate issue of the
warrant would render it impracticable to apply to a judge of the District Court for the issue
of a warrant. A warrant issued under this emergency provision is valid for 24 hours.
Charging Criminal Assets to Tax
The CAB's activities are not confmed to a confiscation of assets deriving or which are
suspected of deriving from criminal activity. It also tackles such assets by ensuring that they
are subject to tax. To this end the Revenue Officers in the Bureau are empowered and obliged
to charge to tax, profits or gains from an unlawful or unknown source and to deal with the
assessment and collection of any tax following an investigation by the Bureau. The necessary
additional powers are provided primarily by the Disclosure of Certain Information for
Taxation and other Purposes Act, 1996. This Act permits the exchange of information between
the Revenue Commissioners and the Garda Siochtina in certain circumstances.
Results
The CAB's application of the Revenue Acts has been extremely effective in depriving persons
of the benefit of suspected criminal activity. Revenue officers in the CAB have benefited
from the investigations, enquiries and information of the other two agencies represented in
the Bureau. On the basis of this information they have been able to raise substantial
assessments on persons in possession of money or property who are suspected of having
obtained the money or property from drug trafficking or other criminal activity. Of particular
importance in this context is the fact that such assessments become fmal and conclusive
unless the persons concerned can establish that the money or property came from a lawful
source. If they fail or decline to do so then the enforcement procedures available are used by
the CAB to give effect to the assessments. Once again it would appear that the onus moves
from the authorities to the person in possession of income or capital to establish that the
CAB's demands are not warranted.
The general consensus is that the CAB and the package of statutory measures introduced
in 1996 have been very effective in combating the growth of organised crime gangs in
Ireland. Apart from one or two high profile convictions this success has not been measured
in terms of the number of convictions secured against crime bosses or their associates.
Rather it is measured in terms of a significant decrease in the number of major crimes
attributed to organised gangs, the value of assets subjected to interim and interlocutory
orders, the number and amount of tax assessments levied and recovered against the assets
and income of individuals suspected of involvement in organised crime and the number of
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high profile crime bosses who have fled the country. It must be said, however, that there has
been some evidence in recent months of renewed activity among organised crime gangs. It
is also worth noting that the use of the civil process to confiscate assets which are suspected
to derive from criminal activity has attracted, and is continuing to attract, a number of legal
and constitutional challenges. So far none of these challenges have secured any significant
successes." 9
EXTERNAL COOPERATION IN COMBATING ORGANISED CRIME

Introduction
Cooperation and the exchange of information between law enforcement agencies in Ireland
and their counterparts in other Member States is substantial. For the most part, however, it
is conducted on a non-statutory basis and separately by the Garda Sloe/ulna and the customs
and excise service. The Criminal Justice Act 1994 makes detailed statutory provisions for
judicial cooperation, but it is considered that these are outside the scope of this paper. The
only statutory provisions governing cooperation or information exchange between the law
enforcement agencies is the Europol Act 1997, which establishes the Europol National
Unit. Since the Schengen Agreements have not been fully implemented in Ireland there is
no SIRENE Bureau.
The Europol National Unit is considered in some detail below. Before that it is worth
outlining the current practices of cooperation and information exchange between the Irish
law enforcement agencies and their counterparts in other Member States.
Garda Siochona

Requests to the Garda Siocluina for mutual assistance from foreign law enforcement agencies
are normally processed through the National Criminal Intelligence Unit. The same applies
to Garda requests for mutual assistance from other police forces. The unit is an integral part
of the Garrla Siochana.It is quite separate from the Europol National Unit and the INTERPOL
unit. These last two units are located within the Liaison and Protection Service of the Garda
Siochana. Apart from the Europol National Unit none of these units have a statutory basis.
Their establishment, remit and procedures are determined by administrative decision making
within the Garda Siochana.
In additional to these centralised points of contact, there are substantial contacts between
units within the force and their counterparts in other Member States. The Garda Bureau of
Fraud Investigation, for example, is part of a network of such agencies throughout Europe
and beyond. It has also concluded individual Protocols of cooperation with other such
agencies abroad. Equally, specific units within the NBCI are in regular contact with their
counterparts in other Member States on a person to person basis. The same applies to
personnel in the National Drugs Unit. The Garda Siocheina also has a liaison officer based
in the Irish Embassy of some European capitals. The role of these liaison officers is to
promote and facilitate direct cooperation between the Garda Siochoina and the law
enforcement authorities of the state in question.
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The Customs and Excise Service
Cooperation and information exchange between the customs and excise service and their
counterparts in other Member States is channelled through designated individuals as distinct
from units. One individual is designated the central contact point for fiscal matters and
another individual is designated for drugs. These contact points are entirely separate from
the Europol National Unit or the INTERPOL unit which are located within the Liaison and
Protection Service of the Garda Siochana. The individuals in question process requests
from other EU countries for information exchange and intelligence assistance. They also
provide information on national legislation, jurisdiction and procedures in so far as they
feel able. It must be remembered, however, that their competence is confined to revenue and
drug smuggling matters. Reciprocal requests from Ireland to law enforcement authorities in
other EU countries are also routed through these the same individuals. These two statutory
contact points do not have a statutory basis. Their establishment, remit and modus operandi
depend purely on administrative decision making within the customs and excise service.
There are personnel exchanges between the customs and excise service and their
counterparts in other Member States. These exchanges are vocational in nature and are
organised under various European programmes. It is expected that they will result in the
mutual exchange of ideas and experience.

Other Central Contact Points
There is a unit within the Department of Justice which coordinates contact with the
appropriate authorities in other Member States in the context of mutual assistance. It deals
primarily with requests for cooperation in the gathering of evidence. The Attorney General's
office advises whether an individual request should be dealt with formally through judicial
procedure or whether it can be dealt with informally through police action. The central
authority within the Department of Justice, Equality and Law Reform does not have a statutory
basis. It is established pursuant to internal administrative decision making.

The Europol National Unit
Introduction

In accordance with the Europol Convention liaison between the Garda Siochcina and the
customs and excise service in Ireland and Europol is conducted through the Europol National
Unit.'2°
Statutory Base

The Europol Act, 1997 Act makes provision for the Minister for Justice to establish a National
Unit within the Garda Siochcina pursuant to Ireland's obligations under the Europol
Convention.' 2 ' Following consultation with the Garda Commissioner the Minister must by
order designate a unit within the Garda Siochana to be known as the "National Unit" for the
purposes of the Act and the Convention. In several respects this constitutes a unique provision
in Garda legislation. In effect it confers statutory authority for the creation of an embryonic
police force within the Garda Siochtina to serve the needs of a European police organisation
based outside the state. This is the first occasion on which a distinct unit within the force has
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been created by a ministerial order. Unlike other distinct units within the Garda Sinchdna
the existence, structure, composition, management, remit and powers of this National Unit
have their own separate statutory basis, despite the fact that the Unit also appears to have
been established as an integral part of the Garda Siocheitul. Other peculiarities are evident
in the composition, management and control of the Unit.
Composition and Appointments

Although the National Unit is created "within the Garda Siocluina" its membership is not
confined to members of the force. Indeed, there is no strict delimitation or definition of
membership. The clear implication, however, is that the Unit includes members of the Garda
Siocheina. The Act specifically empowers the Garda Commissioner to "assign such and so
many members of the Garda Siochana to be members" as he thinks fit from time to time.'"
It should be noted that this is a power of appointment only. Nowhere does the Act impose a
specific obligation on the Commissioner to appoint members to the Unit. Equally, the Act
does not impose any limit on the number of members that the Commissioner can appoint. In
addition to Garda members, the Act also envisages that the Unit will include individuals
who are not members of the Garda Sibcheina. Surprisingly, perhaps, it does not even attempt
to identify the qualifications or status of possible non-Garda members, apart from an
implication that they are likely to include officers of customs and excise. It is also apparent,
however, that membership can be drawn from any source or background. This vagueness
extends to the fact that nowhere is there an obligation to appoint non-Garda members, nor is
there a statutory limitation on the maximum number of such members. Indeed, it is
theoretically possible that the whole Unit, apart from its head, could be composed of nonGarda personnel.
Another peculiarity is that the non-Garda members are not appointed by the Garda
Commissioner, despite the fact that the National Unit is statutorily designated as a unit
within the Garda Stock-ma and is clearly designed to function as part of the Garda Siochcina.
The power of appointment over all non-Garda members lies with the Minister for Justice,
Equality and Law Reform. The Act stipulates that the Minister, after consulting the
Commissioner, the Minister for Finance and any other Minister of the Government as he
considers appropriate in the circumstances, may from time to time appoint "such and so
many persons who are not members of the Garda Siocheina to be members of the unit." 23 In
any case where the intention is to appoint officers of customs and excise the prior consultations
must include the Revenue Commissioners.
Apart from the requirement to consult the process of appointment to the Unit is not
defined at all in the legislation. The significance of this omission is minimal in the case of
members of the Garda Siochcina and customs and excise officers as they will already have
satisfied detailed and transparent requirements in order to qualify for appointment as gardai
and customs and excise officers respectively. Nevertheless, it is worth noting that no further
qualifications are prescribed specifically for their appointment to the National Unit. Their
appointment is exclusively at the discretion of the Commissioner or the Minister for Justice,
Equality and Law Reform, as the case may be. Appointees who are neither Garda personnel
nor customs and excise officers are not subject to any prescribed qualifications or standards.
Their appointment is purely a matter for the Minister, subject to the consultation requirement
where appropriate. The only other stipulation is that their appointment is to be on such
conditions as may be agreed with the Minister for Finance. That, however, refers primarily
to matters of pay, period of employment, status of employment, pension entitlements, etc. It
does not impact directly on eligibility for appointment or the procedure to be followed in
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making appointments. The Minister's power of appointment, therefore is patently free of
the normal restrictions and procedures governing appointments to and promotions within
the Garda Siochcina. Admittedly, such appointees do not thereby become members of the
Garda Siochcina, but they do become members of a designated unit within the Garda
Siochdna.

Currently all of the individuals appointed to the National Unit are members of the
Garda Siochana. However, the appointment of two officers from the customs and excise

service is imminent.
Powers and Status of Members

Where the Commissioner appoints members of the Garda Siochcina to the National Unit,
the members concerned do not lose their status as members. They continue to possess their
full powers and duties as members of the Garda Siochcina, and they may exercise these
powers and discharge these duties for the purposes of the Act and for purposes unconnected
with the Act. 124 This suggests that Garda members of the national unit can be deployed for
ordinary police purposes totally unconnected with the functions of the unit even while they
are members of the Unit. In practice, of course, the real significance of this provision is that
the Garda members can exercise the full range of their powers of arrest, detention, entry,
search and seizure, etc. in the service of the Unit.
Just like the Garda members, customs and excise officers appointed to the Unit retain
their powers and duties as customs and excise officers, and they may exercise these powers
and discharge these duties both for the benefit of the Unit and for other purposes. Once
again the significance of this provision is that the customs and excise officers can exercise
their full range of powers in their role as members of the Unit. Interestingly, there is no
specific provision enabling any member of the Unit who is not a member of the Garda
Siochcina or a customs and excise officer to exercise any special powers or discharge any
special duties that may have been vested in him by virtue of a position or office held on
appointment to the Unit. Presumably, he is able to exercise the normal powers of a citizen.
In the absence of specific provision in the legislation, however, it would appear that he
cannot bring to the Unit the benefit of any special powers attaching to his position or office
on appointment. It is also worth noting in this context that members of the Unit do not
acquire any distinct statutory powers or duties solely by virtue of their membership of the
Unit.
Governance of the Unit

The uniqueness of the National Unit in terms of police organisation in this state is reflected
by the fact that it is considered necessary to make distinct provision for its governance.
Since it is established as a "unit within the Garda Siochcina" it might be thought that it
automatically comes under the general direction and control of the Garda Commissioner,
pursuant to the Police Forces Amalgamation Act, 1925. This Act vests the general direction
and control of the "amalgamated force" in the Commissioner.' 25 The "amalgamated force"
in this context is defined as "the force formed by the amalgamation... of the Dublin
Metropolitan Police and the Garda Siochana".126 These separate forces were defined, in
turn, by their respective memberships. Since membership of the National Unit can extend
beyond membership of the Garda Siochana it is at least arguable that the non-Garda members
are not subject to the Commissioner's power of general direction and control as conferred
by the 1925 Act. The point remains academic, however, as the 1997 Act specifically states
that:
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"The national unit shall operate under the control and general superintendence of the
Commissioner." 27
It is not immediately obvious why the formula used to express the Commissioner's
governance of the force as a whole in the 1925 Act was not adopted verbatim for the national
unit in the Europol Act. Indeed, it is unlikely that there is any significant difference between
the words "general direction and control" and "control and general superintendence". It is
possible that the latter is meant to signify a lesser degree of direct control than the former,
particularly in regard to day-to-day operational matters. This interpretation is supported by
the fact that there is separate statutory provision for the management of the Unit.
The Europol Act obliges the Commissioner to assign the management of the National
Unit to a member of the Garda Sioclulna not below the rank of Chief Superintendent.' The
member so assigned is-be known as the "Head of the national unit." Once again these
provisions are unique in terms of Garda organisation. There is no other statutory provision
which obliges the Commissioner to assign the management of a unit in the force to a senior
officer. Indeed, the concept of "management" of a unit within the Garda Siochlina, as distinct
from the direction and control of the force as a whole, is not recognised anywhere else in the
legislation governing the force prior to this Act. That is not to say that senior members of
the force, in addition to the Commissioner, are not allocated distinct management
responsibilities within the force. Indeed, major management responsibilities are delegated
quite widely among the senior ranks and personnel. For the most part, however, these
responsibilities are delegated. They derive from the Commissioner's power of general
direction and control. In the case of the National Unit, however, the Commissioner is
statutorily obliged to assign the management to a member. The implication is that the
management of the Unit derives from a source independent of the Commissioner's power of
general direction and control. Nevertheless, it is unlikely that this affects what is meant in
practice by management of the Unit in this context. Presumably, the intention is to confer
on the Head of the Unit direct responsibility for formulating the policies and strategies and
implementing the procedures necessary to ensure that the unit discharges its functions under
the Europol Convention efficiently and satisfactorily, as well as directing the day-to-day
operations of the Unit.
What is not so clear is where the Head's "management" of the Unit stops and the
Commissioner's "control and general superintendence" begins. The legislation does not
specifically subordinate the Head's management of the Unit to the direction and control of
the Commissioner. There is at least an implication, however, that he must manage it subject
to the general oversight of the Commissioner. Whether this means that decisions taken by
the Head in the management of the Unit can be countermanded by the Commissioner is left
vague, perhaps deliberately so. In practice, of course, the Head is a member of the Garda
Siochdna and, therefore, generally subject to the Commissioner's direction and control.
Indeed, the 1997 Act makes it clear that the Commissioner may assign other duties to the
Head of the Unit during his assignment: 29 It is apparent, therefore, that the Head of the Unit
does not cease to be a full member of the Garda Siochdna during his assignment as Head.
This, coupled with the fact that his assignment to the Head of the Unit is at the discretion of
the Commissioner, suggests that the exact demarcation of their respective jurisdictions is
unlikely to prove problematic in practice.
Should a problem arise between the Head of the Unit and the Commissioner, it is worth
noting that there is no specific provision in the legislation authorising the Commissioner to
remove the Head. Indeed, there is no specific provision empowering the Commissioner to
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assign any member to be Head of the Unit. The legislation actually empowers the
Commissioner to assign the management of the Unit to a member who is known as the
Head of the Unit It can be argued that an assignment of management responsibility to a
member is qualitatively different from appointing a member to a position. The former denotes
a mere management or administrative decision which can be revoked or varied at any time,
while the latter denotes something much more formal and permanent. If this distinction is
accepted then the power to assign the management of the Unit to a member who is designated
the Head of the Unit might be assumed to include the power to remove the management
assignment from that member for the purpose of assigning it to another member who will
then be designated the Head. A power to appoint a member to be Head of the Unit by
contrast would not normally assume a power to remove that member. A specific power of
removal would need to be included. Since the 1997 Act merely gives the Commissioner a
power to assign a management responsibility to a member, as opposed to a power to appoint
a member as Head, it would seem that there is no need to include a specific provision to
remove him from the assignment or transfer the assignment to another. Nevertheless, it is
unfortunate that such important matters are not specified more precisely.
Liaison Officers
One or more members of the Unit must be sent as the liaison officer or officers to Europol. 13°
Each National Unit must send at least one officer and the maximum number that may be
sent by any one unit is fixed by a unanimous decision of the Management Board of Europol."'
Subject to these provisions it is generally a matter for the Commissioner to determine how
many liaison officers should be sent from the National Unit. There are no stipulations
concerning the status of those sent, apart from the fact that they must be members of the
Unit. A non-Garda member, however, can be sent only after consultation with the Minister
for Justice, Equality and Law Reform.' 32 Moreover, a customs and excise officer can be sent
only on the nomination of the Revenue Commissioners.'" A member of the Unit who is
neither a member of the Garda Siochdna nor a customs and excise officer can be sent only
on the nomination of such other Minister of the Government (if any) as the Minister for
Justice, Equality and Law Reform considers appropriate in the circumstances, in addition to
the approval needed from the Minister of Justice mentioned for non-Garda members.' 34
Surprisingly, the legislation is vague on the matter of who determines the identity of the
individuals to be sent and who actually takes the decision to send them. Presumably the
responsibility rests on the Commissioner. The legislation, however, would appear merely to
confer a power on him to determine how many members of the Unit should be sent as
liaison officers. While it also imposes a clear obligation to send one or more liaison officers
it does not specifically impose this obligation on the Commissioner or on anyone else.

ACCOUNTABILITY
Introduction

The accountability of the Garda Siochana, the customs and excise service and the DPP can
be considered from legal, managerial and democratic perspectives. None of them, however,
have special rules or procedures governing their accountability respect to their role or activities
in combating organised crime. Equally, the EU Action Plan on Organised Crime has had no
influence on the accountability rules, structures or processes.
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Garda Siocltdna
Accountability to the Law
Each member of the Garda Siochlina is answerable to the law for the exercise of his or her
powers and the discharge of his or her duties in exactly the same manner as any other
citizen. There are no special exemptions or concessions for the member who acts beyond
the law in apprehending an offender or investigating an offence. Accordingly, if he or she
uses more force than is necessary when effecting an arrest, or unlawfully breaks into a
dwelling when searching for contraband goods, he or she is liable to be prosecuted for an
appropriate offence against the person or property, as the case may be. In practice, however,
it can be very difficult to secure a conviction against a member of the Garda Siochena for an
alleged offence committed in the course of his or her functions as a member of the Garda
Hoc/lona.

Where a criminal complaint is made against a member of the force it is investigated by
another member of the force. If the Garda Commissioner considers that the investigation
report may disclose a possible criminal offence he refers the matter to the DPP who decides
whether a criminal charged should be preferred.'" The DPP has no power of direction or
control over the Garda Siochcina. Accordingly, he cannot direct or supervise the investigation
of the complaint. The DPP rarely prefers criminal charges on the basis of a citizen's complaint
against a member of the Garda Nocheina.1 " In those cases where he does prefer charges
convictions rarely result. Indeed, since the Garda Complaints Act was enacted in 1986 not
one single criminal conviction has resulted from a citizen's complaint against a member of
the force. It is also worth noting that no member of the Garda Siocluina has been convicted
in the past decade of a criminal charge arising out of his or her actions in combating organised
crime.
Individual members of the Garda Siochdna can be called to account by the private
citizen through a civil claim for damages. This can provide a remedy where a member of the
Garda Siochcina has intentionally used unlawful force against the person or property of the
citizen and where the member has been negligent in circumstances where his actions or
inaction have caused loss or injury to the citizen. The remedy through the civil action is
personal to the complainant in contrast to the criminal prosecution which is conducted on
behalf of the state. In that sense it offers a more direct and individual form of police
accountability than the criminal prosecution.
As in criminal matters, members of the Garda Siochana are subject to the civil law and
process in exactly the same manner and to same extent as ordinary citizens. Apart from the
fact that damages awarded against a member will normally be paid by the state, an individual's
status as a member of the Garda Siochcina does not afford him or her any special treatment
or protection even in respect of wrongs committed in the course of his or her their duties.
The attractions of the civil action as a police accountability mechanism are being realised
in practice. The number of actions and the amounts being paid out in damages are increasing
annually. This, of course, could simply be the result of a sustained deterioration in police
standards. A more likely explanation, however, is an increased willingness among members
of the public to call individual members of the force to account through an action for damages.
A similar trend is evident in Northern Ireland and in police forces throughout Great Britain.
Since the Garda Siochdna does not have a legal status separate and distinct from its
individual members the force itself cannot be prosecuted or sued. Technically, however, it is
possible to seek a judicial review of the legality of specific force policies or practices, or
administrative decisions taken by the Garda Commissioner in the exercise of his power of
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general direction and control over the force. In practice, however, the courts are notoriously
reluctant to interfere with the Commissioner's operational discretion in law enforcement
matters. As yet there has been no case in which an operational decision taken by the
Commissioner, or any others senior member of the force, has been struck down by the
courts as an abuse of power.
The exclusionary rule in criminal trials can operate to call members of the Garda
Siochcina to account indirectly. If a member resorts to unconstitutional or unlawful methods
to gather evidence against an individual who is subsequently charged with a criminal offence,
the tainted evidence is normally excluded at the trial of the accused. Equally an admission
of guilt which has been secured from a suspect by the use of improper methods by the
police is usually excluded at the subsequent trial. Although the purpose of excluding the
evidence in such circumstances is to ensure a fair trial for the accused in the Irish accusatorial
and adversarial process, it also has the effect of punishing members of the force for resorting
to improper methods. This can be particularly important in the context of the investigation,
detection and prosecution of organised crime where the police may be tempted to stretch
the rules in order to combat the tactics of experienced criminals.
Managerial Accountability
The accountability of each member of the Garda Siockina to the law is complemented by
his or her accountability within the managerial structures of the force. As a general rule
each member is answerable for his or her performance to his or her immediate superior in
the hierarchy of the force. This chain of accountability leads all the way to the Commissioner
at the top. Members of a distinct unit are answerable to the head of that unit who in turn is
answerable to the appropriate Assistant Commissioner. For most of the units relevant to
organised crime the latter is the Assistant Commissioner, Crime and Security who, in turn,
is answerable to the Commissioner. The Heads of the CAB and the Europol National Unit
are answerable directly to the Garda Commissioner. This chain of management accountability
is essential to the operation of democratic accountability (see below). When the
Commissioner receives a request from the Minister for Justice, Equality and Law Reform
for information about a particular Garda operation the Commissioner relies on the chain of
management accountability to provide the information necessary to respond to the Minister.
Managerial accountability within the force is backed up by a formal disciplinary
procedure. If a member of the force is suspected of having breached any provision of the
Garda code of discipline he or she will normally be the subject of an internal investigation
which may result in a disciplinary inquiry. If the inquiry finds that the member has breached
the code then a disciplinary punishment is imposed, subject to the member's right of appeal.
The whole procedure from investigation through to punishment and appeal is highly formal
and wholly internal to the Garda Nochcina.'" It is essentially an internal, administrative,
disciplinary procedure aimed to enforcing high standards of discipline within the force.
Up until 1986, citizen complaints against members of the Garda Siochana were handled
through the internal disciplinary procedure, unless they involved a criminal matter. In 1986,
however, legislation was enacted to introduce an independent element into the handling of
citizen complaints against members of the force.'" This independent element takes the
form of a multi-member complaints board composed almost exclusively of non-police
personnel. The actual investigation of complaints is still carried out by Garda personnel.
However, the investigation report in any individual case goes to the complaints board, which
can establish a tribunal to hear specific charges against the member concerned. This tribunal
is composed of two members of the board and a member of the Garda Siochana. If it finds
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the member to be guilty of a breach of discipline it can impose a punishment, subject to a
right of appeal for the member concerned. In practice this complaints procedure has proved
highly ineffective in enhancing public confidence in the manner in which citizen complaints
against the police are handled.'"
Both the Commissioner and the Minister for Justice, Equality and Law Reform have
powers to establish an inquiry into any policing operation or incident which has given rise
to public concern. The Commissioner, in particular, has exercised this power from time to
time. In practice, however, such an inquiry and its report are kept confidential. Accordingly,
the important public accountability potential of this power is rarely realised.
Democratic Accountability
The democratic accountability of the Garda gocheina is achieved through the Minister for
Justice, Equality and Law Reform in parliament. The Minister presents the budget for the
force to Parliament, proposes legislation on policing matters, defends the government's
record on policing in parliament and generally answers questions from members of parliament
in policing matters. In order to discharge these functions the Minister relies heavily on
information supplied by the Commissioner. Indeed, the Minister's capacity to deliver effective
democratic accountability for policing is limited. Because he has no powers to issue directions
to the Commissioner on operational policing matters he refuses to accept responsibility for
operational policing policies, practices or incidents which have given rise to public concern.
The most he will do in such matters is pass on whatever information he has been supplied
by the Garda Commissioner.m°
The Commissioner, and other senior officers, can be called to account more directly
through the parliamentary committee system. The remit of the Parliamentary Committee
on Legislation and Security includes policing within its remit. However, its remit is so
broad that the Committee rarely gets the opportunity to address policing. Nevertheless,
there have been occasions where the Commissioner and other senior officers have appeared
before the Committee and for questioning on police priorities.

Customs and Excise
Accountability to the Law
Officers of the customs and excise service are answerable to the law in exactly the same
manner as members of the Garda Sioclufma. As with the latter, however, successful
prosecutions of member of the customs and excise for acts or omissions in the course of the
exercise of their official functions are very rare. While a civil action for damages is equally
applicable to customs and excise officers as to members of the Garda Siocheina, the former
do not appear to have attracted the sort of increase which has been experienced by the latter.
The policies and administrative decisions of the Revenue Commissioners are subject to
judicial review in the same manner as any other public authority. It can be expected, however,
that the courts will be just as reluctant to interfere with the discretion of the Revenue
Commissioners in the enforcement of the revenue laws as they are with respect to the Garda
Commissioner and the enforcement of the law generally.
Managerial Accountability
The officers of customs and excise are subject to the standard internal accountability processes
applicable within the civil service. This is similar to that applicable to the Garda Siochtina,
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except that it is the Revenue Commissioners, rather than the Garda Commissioner, who are
at the top of the managerial chain of accountability. Unlike the Garda Siochcina, however,
the customs and excise service does not have its own internal disciplinary procedure.
Democratic Accountability
The Minister for Finance answers in parliament for the Revenue Commissioners (including
the customs and excise service) in much the same manner as the Minister for Justice, Equality
and Law Reform answers for the Garda Siochana. Since the Revenue Commissioners enjoy
a similar constitutional independence to that of the Garda Commissioner, the Minister refuses
to accept responsibility for operational matters. His role in response to parliamentary
questions on such matters is confined to communicating information supplied by the Revenue
Commissioners.
One significant difference between the democratic accountability of the Revenue
Commissioners and the Garda Siochana arises from the fact that the Chairman of the Revenue
Board is a designated accounting officer. Accordingly, the activities of the Revenue
Commissioners, including the customs and excise service, is subject to annual scrutiny by
the powerful Public Accounts Committee of Parliament. In the case of the Garda Slochcina
the accounting officer is the principal secretary in the Department of Justice, Equality and
Law Reform. Accordingly it is he rather than the Garda Commissioner who must appear
before the Committee to answer for police expenditure. It is also worth noting that the
Revenue Commissioners are subject to the Ombudsman and the Freedom of Information
Act.

The Director of Public Prosecutions
Accountability to the Law
Although the decision whether or not to prosecute in any individual case is not often taken
by the DPP personally, he is answerable in law for all prosecutorial decisions taken by his
staff. In practice, of course, he is unlikely to be the subject of a criminal prosecution or civil
claim for damages in respect of such decisions. Occasionally, however, his decisions are the
subject of challenge by way of judicial review. While the courts have accepted that his
decision whether or not to prosecute in an individual case is amenable to judicial review,
they have also demonstrated an extreme reluctance to interfere with his exercise of discretion
in such matters.
Managerial Accountability
All of the staff working in the office of the DPP work under the direction of, and are
answerable to, the DPP. Because it is not a large disciplined organisation such as the Garda
Siochana there is no requirement for a distinct code of discipline and formal disciplinary
procedure.
Democratic Accountability
The DPP is accountable to parliament through the Attorney General. In practice, however,
the DPP does not normally give reasons for his prosecutorial decision in any individual
case. It follows that democratic accountability is confined to general policy matters.
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CONCLUSION

There is no clear definition of "organised crime" in Ireland. While the law enforcement and
prosecutorial authorities regularly deal with organised crime on a case by case basis they do
not have distinct branches or units which deal exclusively with organised crime. The most
high profile body in combating organised crime is undoubtedly the CAB. Its most distinctive
characteristics are its statutory basis, its multi-disciplinary team and the fact that it relies on
the civil process to target the assets of those suspected of involvement in serious crime.
While it is not confined to organised crime it is credited with having broken up some of the
main organised crime gangs in Ireland in the period of only a few years.
With the exception of the CAB and the Europol National Unit, none of the law
enforcement units which deal most with organised crime have been established on a statutory
footing. Their establishment, composition, remit and methods are determined by internal
administrative decision making. Their accountability is delivered through a combination of
law, regulation and internal management in much the same manner as all other units and
branches of the law enforcement services.
It would appear that the EU Action Plan on Organised Crime has had only a negligible
effect on the design and operation of law enforcement and prosecutorial structures in Ireland.
The primary components of those structures and methods were in place before the Plan was
adopted. In so far as any of them have been reviewed or reformed since the adoption of the
Plan, the motivation almost invariably would appear to have been internal efficiency objectives
rather than compliance with the Plan. The Irish authorities consider that their existing
structures, processes and methods have always satisfied the requirements of the plan and go
well beyond them in some respects.
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INTRODUCTION: ORGANISED CRIME AND THE ITALIAN POLITICAL AND

LEGISLATIVE AGENDA IN THE 1990S
At the beginning of the 1990s organised crime, in its territorial branches — Mafia, Camorra,
Ndrangheta, Sacra Corona Unita' — became a threat to state security in Italy. Criminal
behaviour was discovered to no longer be the domain of individuals, but that of organised
groups aiming to control the economic and political centres and to pervade the structures of
civil society. In 1992, the Mafia massacres in Capaci and in Palermo' were the culmination
of a process of increased Mafia violence aimed at showing the organisation's power.
Organised crime was perceived as a menace facing the democratic structure of the nation.
In the early 1990s, the term "Mafia terrorism" emerged, describing not only the use of
extreme violence against the population as the new Mafia strategy of fighting, but also the
serious potential organised crime has for destabilising the social and political system.
The political and legislative reaction of the Italian institutions has been based on the
adoption of a specific model for the judicial and policing system in the fight against organised
crime.
In 1990, the establishment of the Direzione Investigativa Anti-Mafia ((DIA) Anti-Mafia
Investigation Directorate) and the Direzione Nazionale Anti-Mafia ((DNA) Anti-Mafia
National Directorate) and the changes of the procedural criminal code, aimed at diversifying
the procedural rules for the organised-crime related offences from the procedural rules for
the ordinary crime. This represented the main points of a criminal policy characterised by a
differentiated strategy for organised crime, and by two main features of organisation:
centralisation and high specialisation.
Even if we cannot assume that the Italian judiciary police and judicial system are fully
centralised, a centralisation process has nevertheless been taking place since 1990 in the
sense of an ongoing process of transferring authority from local authorities to national
bodies. Such a process has occurred at the level of both the prosecution service and the law
enforcement agencies as well as at the political level.
Specialisation is, in my opinion, the special feature of the Italian policy for fighting
organised crime. Since the early 1990s, a dual criminal investigation and prosecution system
has been created: one for ordinary organised crime and one for Mafia-organised crime. The
police system and public prosecution system are divided in two levels with different
organisations, different legislation and different rules. The Italian penal law has a formal,
normative system for fighting the Mafia, which was established in early 1990 as emergency
legislation and consolidated throughout the 1990s. Such a system permits different treatment
for people suspected of being Mafiosi.'
There is also specialisation as regards the institutions: at judicial level, there are both
national prosecutors for Mafia crime and district public prosecutors, who are specialised
magistrates, dealing with Mafia-related offences only. At the law enforcement level, the
Anti-Mafia Investigation Directorate is the specialised body with the specific task of carrying
out proactive investigation activities and judiciary police investigations in the field of Mafiarelated crime.
This dual model system causes problems of coordination between the two levels, above
all in the investigative stage. In some situations, it is very difficult to clearly identify the
border between Mafia and ordinary crime. As stressed below, the difficulties involved in
defining a priori an offence as Mafia related could mean that there is a risk of overlapping
actions and the wasting of resources. But if we evaluate the double system for efficiency it
is possible to say that it has worked. During the 1990s the more important Mafia bosses
were captured.°
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1. THE LAW ENFORCEMENT AGENCIES IN ITALY

It is possible to describe the Italian policing system as a centralised and plural system with
both military and civilian statutes. In fact, it is based on the traditional division into three
law enforcement agencies: the "Polizia di Stato", the "Carabinieri" and the "Guardia di
Finanza",5 which are centralised in their organisation, but rely on different statutes.
The "Carabinieri Corps" is the oldest Italian police institution. It was established in
1814 by the King as the "Corpo dei Carabinieri Reali" (Royal Carabinieri Corps), on the
basis of the statute of the "Gendarmerie Francaise". Since its establishment, it has had the
tasks of both military defence and policing activity. In 1861 it was the first military division
to be included in the new national army of the united Italy. Its strong involvement in Italian
history created the perception of the Carabinieri as the symbol not only of the Italian policing
system, but of the Italian state as well.' In 1864 the parliament gave the "Carabinieri" the
formal appellation of "Benemerita" (the Meritorious Corps). It had around 111,000 officers
in 1999.
It has a two-fold task: participation in the military defence of the country, as the 4th
corps of the Italian Army, and responsibility for public order, public safety and judiciary
police activity. It also had the sole role of military police at national level and, in cooperation
with the allied forces, in the Nato military bases located in Italy. The Carabinieri Corps
comes under the Ministry of the Defence in relation to its military activity and the Ministry
of the Interior in relation to its public security and judiciary police duties.
The Carabinieri Corps is organised within a Comando Generale (General Command)
directed by a Comandante Generale (General Commander) and in the following territorial
units:
•
Stazione, at the urban area level;
•
Compagnie, comprising several Stazioni;
•
Comando Provinciale (Provincial Command) constituted by several Compagnie;
•
Comando Regionale (Regional Command), which groups the Comandi Provinciali of
one region;
•
Divisione, a grouping of more regional commands standing directly under of the General
Command.
The territorial units have a hierarchical organisation.
The Carabinieri Corps has specialised units, with the task of safeguarding specific
public interests:
•
Nucleo Anti Sofisticazioni ((NAS) anti-adulteration unit located at the Ministry of Public
Health. This has the task of dealing with cases involving the adulteration of foodstuffs
and is also involved in controlling the production and sale pharmaceutical produce.
• Nucleo Operativo Ecologico ((NOE) environmental operations unit), with a "special
radioactive materials squad" having the task of investigating on the illegal traffic of
radioactive materials and nuclear waste.
•
Comando Tutela patrimonio artistico (TPA) — investigating on the illegal traffic of
works of art.
•
Comando Ispettorato del Lavoro — involved in the protection of the workers' safety.
•
Comando Tutela Norrne Comunitarie — having the special task of controlling the
application of the European Union law in the field of the food production and distribution.
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The Carabinieri Corps also has a number of units with highly specialised personnel:
Raggruppamento Operativo Speciale ((ROS) special operational group), which has
specific competences in the field of national and international terrorism and offences
related to organised crime.
Gruppo Intervento Speciale ((GIS) special intervention group) specialised in high-risk
operations (rescue of hostages, counter-terrorist operations, and protection of public
personalities).
Centro Carabinieri lnvestigazioni Scientifiche ((CCIS) Central Forensic Service)
specialised in high technology applied to investigation activities.

The Polizia di Stato (state police) dates back to 1922, when the Corpo degli Agenti di
pubblica sicurezza (Corps of Public Security Officers) was established. During the Badoglio
government, in 1943, the Corps was militarised. During the first post-liberation government
the Corpo delle guardie di pubblica sicurezza (Corps of Public Security Guards) was
established with the task of guaranteeing public order, the safety of persons and the protection
of property as well as policing.
In 1981, the Public Security Reform Act' reformed the Polizia di Stato: the
demilitarisation, the possibility to organise trade-unions, equal career opportunities for
women and men and a new name for the Corps of the Public Security Guards — Polizia di
Stato (state police) — were the main innovations.
In 1999, the Polizia di Stato had about 100,000 officers. It is placed under the authority
of the Ministry of the Interior and its tasks are mainly to police the urban and suburban
areas. It is directed by a Capo Nazionale (National Head) and comprises several units:
• The Polizia Stradale (Automobile Service).
• The Polizia di Frontiera (Border Service), including a specialised unit for the illegal
immigration.
• The Polizia Ferroviaria-Polfer (Railway Service).
• The Polizia Postale (Postal and Communication Service), including a specialised unit
on high technology crime.
• The Polizia Marittima — PolMare — (Maritime Service).
• The Servizio Aereo (Air Service).
• The Reparti Mobili (the Rapid [Auto]mobile Intervention Service).
• The Polizia Scientifica (Forensic Service), including a specialised service: the Unita
per l'analisi del crimine violento ((UACV) the violent crime analysis unit).

•

•

Moreover, the Polizia di Stato includes two highly specialised squads:
The Nucleo Centrale Operativo di Sicurezza ((NOCS) Central Security Operational
Unit), a highly specialised squad, set up in 1978. The NOCS is the police squad
responsible for high-risk operations (rescuing hostages, arresting dangerous fugitives,
carrying out counter-terrorism operations). The NOCS squad is endowed with special
equipment and its personnel are trained for working daily with sophisticated intervention
techniques.
the Servizio Centrale Operativo ((SCO) National Operational Service) is specialised in
the fight against all serious forms of crime, also in relation with the financial, economic
and high-tech crimes.

The territorial organisation of the state police is based on the "Questura", the office of
the state police and the Department of Public Security in each provincial district.' The
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Questura's basic organisation consists of two divisions — judiciary police and socialadministrative police — and six main offices: the secretariat, the personnel office, the general
investigations and special operations office, the accounting-administrative office, the health
office and the juvenile office.
The "Questore" is the chief of the Questura and he has the responsibility for the
provincial management and coordination of all the police services. The coordination and
the uniformity of the activities of each Questura are guaranteed by the centralised system
controlled by the Department of Public Security under the Ministry of Interior.
The Guardia di Finanza ((GdF) customs and revenue police) is also known by the popular
name of Fiamme Gialle. Its activity is related to the protection of the financial and economic
interest of the Italian state and it is attached to the Ministry of the Finance. Its traditional
task is related to the fight against fiscal fraud. Nevertheless, the increase in the amount of
financial crime, such as fraud, usury, plus the reinforcement of criminal organisations involved
in smuggling are transforming the Guardia di Finanza into an important pillar of the policing
and public safety services. At the moment it is involved, together with the other law
enforcement agencies, in policing activity as well, above all in the field of the fight against
smuggling, fraud, and usury. It participates in the public safety service, having at its disposal
for this task the rapid intervention units. In 1992 the Ministry of Interior recognised the
Guardia di Finanza as the specialised corps in the investigation activities in the field of
money laundering and related crime.
The GdF is organised in a Comando Generale (General Command) directed by a
Comandante Generale (General Commander), and in the following territorial units: the
Comandi Interregionali, with the competence of supervising large areas, the Comandi
Regionali and the Comandi Provinciali.
Hierarchy in the Coordination of the Policing Service

Minister of the Interior

Department of Public Security
Head of State Police

Carabinieri General Commander

•
•
•
•

National Police

Custom and Revenue Police

The GdF central command is organised into several central nuclei (units):
The Nucleo Speciale di Polizia Valutaria, specialised in fiscal enquiries.
The Servizio centrale investigativo sulla Criminalita Organizzata ((SCICO) National
Investigative Service on Organised Crime).
The Nucleo Speciale Repressione Frodi Comunitarie (Special Units anti-EU fraud)
The Nucleo Investigativo — the Investigative Unit.

A special central command for economic and financial investigations will be established
soon and it will be under the central units.9
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Up to now the Department of Public Security, directed by the head of the state police who is
also the General Director of the Public Safety, has had the responsibility to direct and
coordinate the national policing and public safety service of the three police forces —through
the Direzione Centrale della Polizia Criminale (Central Directorate of Criminal Police),
established in 1984 in order to coordinate the judiciary police investigations — the general
crime prevention activity and territorial policing at national level. The Direzione Centrale
della Polizia Criminale is the main directorate of the Department of Public Security in
relation to criminal activity. Its main task is to ensure the coordination at the national level
of judiciary police investigation and the collection and analysis of data for all forms of
serious crime, but it also delivers several services regarding the national coordination of
policing activity. Several services'° are included: Servizio Anticrimine (Crime Service):
provides an updated analysis of the national situation of the public security; Servizio
INTERPOL, (INTERPOL Service): it is responsible for the international operational
cooperation with the International Criminal Police Organisation; Servizio Polizia Scientifica
(Forensic Science Service): it is an highly multidisciplinary, specialised service, providing
high-tech policing to investigations; Servizio Contrasto Grande Criminalith (Serious Crime
Service): provides analyses of information and data on serious crime; Servizio Centrale
Operativo — ((SCO) National Operative Service): it is the national unit responsible for the
coordination of the investigative and operational services of the state police in the field of
organised crime. It is directly responsible for 26 organised crime sections which are
specialised squads investigating activity related to organised crime at district level — at the
level of Questura; Servizio Centrale di Protezione (Central Witness Protection Service)
responsible for the protection services for the "pentiti"; Servizio Contrail° del Territorio
(Territorial Control Service); Servizio Economico e Finanziario (Budgetary Service);
Divisione SIRENE (SIRENE Division); Unita Nazionale Europol (Europol National Unit).
On 30 March 2000, a reform of the police forces was established by virtue of an act of
parliament." This gave the government the main directives for the reorganisation of the law
enforcement system. The main aspect of the reform is the transformation of the Carabinieri
Corps from a military division of the Army into the 4'h Army Corps directly under the
Ministry of Defence. In attending to its public order tasks, the Carabinieri Corps will remain
functionally under the Ministry of Interior. The structure of the coordination and direction
of the police forces has not been changed: it is supervised by the Ministry of Interior, who
is responsible for public security through the Department of Public Security. The first draft
of the reform project stated that the Ministry of Interior, who is responsible for coordination
and direction, should provide the central command of each police force with directives for
the public security activity. But this version was strongly contested by the state police,
because it was supposed to transform the Carabinieri Corps into a sort of independent
corps acting in the fields of military service, military policing and public security, with a
strong concentration of power. Moreover, if the first draft version of the Reform act had
been approved, public security activity of the Carabinieri Corps would have been carried
out without the control of the Department of Public Security, which is a civilian institution.
Such a situation was considered very dangerous for the democratic stability of the country
because the Carabinieri Corps, as a division of the Army, has a military status. The first
draft of the reform was considered also as a threat to the effectiveness of the national public
security activity, because it deprived the Department of Public Security of its power to
coordinate the national public security activity of the three police forces. A vigorous debate
arose on the text, and the parliament preferred to change the text of the reform project and
to maintain the current structure of coordination. The parliament has asked the government
to implement the reform of the police forces by September 2000.
6
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The Public Prosecution Service
The Pubblico Ministero (Public Prosecutor) could be considered from a two-fold perspective.
The first perspective regards its task as controlling the application of the law and the
administration of justice, under the surveillance of the Minister of Justice. 12 From this
perspective, the Pubblico Ministero might appear to be a representative of the executive
power at judiciary proceedings." At the same time the Pubblico Ministero belongs to the
judiciary which is autonomous and independent from every other political institution.' 4
This has caused a theoretical debate on the real nature of the Public Prosecution Service in
Italy. The Pubblico Ministero is a judge with the same professional education as the
magistrates of the courts, but he or she does not have the power of jus dicere. 15 His primary
task is to represent society in the legal proceedings (the public accuser role). He or she starts
the investigations, decides the legal category in which the offence should be listed, decides
whether to charge a person with an offence and, if he has enough evidence, makes a request
for proceedings to the Giudice di Udienza preliminare (the judge of the preliminary hearing). 16
According to Art. 109 of the Italian Constitution, the Public Prosecutor, in conducting
enquiries, has at his disposal the criminal police, which include personnel from the three
police forces.
The public prosecution offices are organised according the different level of the
jurisdiction. The first level is the Procuratore della Repubblicaat the Tribunale (the court of
first instance). The second level is the Procuratore Generale della Repubblicaat the Corte
di Appello (court of appeal), the criminal court having second instance jurisdiction. The
system also has specialised public prosecutors for juvenile and military crimes.
Furthermore, the Public Prosecution service is organised in territorial units. The district
offices of the Procure della Repubblica are located in each district court to whom they
belong. Each Procura is headed by a magistrate called the Procuratore della Repubblica
and consists of a pool of magistrates with the role of Sostituto Procuratore della Repubblica
(substitute prosecutor).
The peripheral offices of public prosecution service of the Court of Appeal are the
Procura Generale di Corte d'Appello. Each Court of Appeal groups several district courts
of first instance. A Procura Generale(National Prosecution Bureau), headed by a Procuratore
Generale (National Prosecutor) having national competence, is located at the "Corte di
Cassazione", the third level criminal court, which has the competence to control the activities
of the first two courts only on procedural points.
The structure of the public prosecution service is not completely hierarchical. Each
bureau is autonomous, but since 1988'7 the heads of the Procure have been entrusted with
the power of overseeing the magistrates forming the team. Moreover, the general public
prosecutor at the Court of Appeal can take over an enquiry from a lower public prosecution
office, even if only on specific conditions.
In 1991, the Direzione Nazionale Anti-Mafia (DNA) was established." It consists of a
national public prosecution bureau which has responsibility for the public prosecution activity
related to Mafia-related offences only. The DNA is located at the national prosecution bureau
of the Corte di Cassazione, is headed by the Procuratore Nazionale Anti-Mafia (the national
public prosecutor for Mafia cases) and is under the supervision of the National Prosecutor
of the "Corte di Cassazione". Procure Distrettuali Anti-Mafia (district public prosecution
offices for Mafia cases) have been established at each district court of appeal. Each district
public prosecution office for Mafia cases is directed by the Procuratore Distrettuale AntiMafia (district public prosecutor for Mafia cases) and is composed of judges having specific
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skills and experience in anti-Mafia activity, appointed by the Procuratore Distrettuale AntiMafia, after the consent of the Procuratore Nazionale Anti-Mafia.

2. THE ORGANISED CRIME IN ITALY: PROBLEMS OF DEFINITION

The terms criminalita organizzata (organised crime) and delitti di criminalita organizzata
(organised criminal offences) are used in Italian criminal law, even if an official definition
of organised crime and a list of organised-crime related offences do not exist. Art. 416 of the
criminal code defines the associazione per delinquere (criminal organisation) as the
association of three or more people for the purpose of committing illegal activities. It is a
very vague definition that causes continual problems in the practice of policing and judicial
activity. In fact even if the criminal code does not define this category of crime, several acts
refer to organised criminal offences in establishing different procedural rules, both at
investigation and judicial procedure levels if the suspect is charged with an organised criminal
offence. 2°
In 1982, an official definition of the associazione di tipo mafioso" (Mafia-organised
crime) was introduced in the criminal code: The associazione di tipo mafioso" is defined as
those criminal organisations which use intimidation, a conspiracy of silence or the subjection
to an organisation in order to commit crime, to acquire control of or to manage economic
activities, public contracts and licences, to realise illicit profits, to impede the freedom of
voting or to influence political votes during the elections. The main variable defining Mafiaorganised crime is the use of intimidation deriving from the senior levels of an organisation
characterised by hierarchy, extreme violence and strict ties, comparable to the family ties.
The official definition of Mafia organised crime is valid for all criminal organisations having
the same characteristics and the same criminal purposes of the Mafia, as they result from
the Art. 416 bis.
Naturally, the question arises whether it is possible to use the official definition of
Mafia organised crime also for the organised illicit groups that do not have the same
characteristics and purposes described in the Art. 416 bis.
The Italian legislation seems to distinguish between the two categories. The act
establishing the Direzione Nazionale Anti-Mafia and the Direzione Investigativa Anti-Mafia
entrusts the two institutions with the responsibility to conduct judicial and policing activity
only in the field of Mafia-related organised crime. Other acts also refer to Mafia-organised
criminal offences while yet others refer to organised crime without the word Mafia. Moreover,
while the list of mafia-organised crime offences is univocally accepted," the list of organised
crime offences is subject of an ongoing debate. To date debates about the definition of
organised crime have produced two different approaches to this problem in order to determine
the list of offences that have to be listed into the category of organised crime. The first
approach identifies organised crimal offences as mafia organised crime offences. As
consequence of this approach, the list of mafia organised offences, as deduced by the act
establishing the Direzione Nazionale Anti-Mafia, is valid also when the legislation refers to
organised crime offences without quoting the word Mafia.
The second approach includes not only the offences referred to in Art. 416 bis and 630,
but also a long list of other offences quoted in Art. 372.1 bis of the criminal procedure
code,24 for which it is foreseen that the national public prosecutor at the court of appeal
could assume responsibility for enquiries, for reasons of coordination. Such a broader
conception arises from some definitions of categories of organised crime given by the Court
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of Cassazione, stating that the concept of organised crime includes all offences in which an
organisation is prominent in the action in question." That definition underlies a teleological
interpretation of the complex norms in the fight against organised crime, which are considered
to be a means of fulfilling the specific purpose of defeating this particular form of crime.
Nevertheless, practitioners and academics would like to see an official definition of the
term.

3. THE ANTI MAFIA26 SYSTEM
-

On 6 September 1982, the General Commander of the Carabinieri Corps, Carlo Alberto
Dalla Chiesa, was murdered in Palermo by the Mafia. The same day the government
established the "Alto Commissario per il coordinamento della lotta contro la delinquenza
mafiosa"" (High Commissioner for the Coordination of the Fight against the Mafia) with
the power to coordinate the administrative offices and the police forces both at national and
local level in the field of the Mafia, a post which came directly under the Ministry of Interior.
The High Commissioner also had the task of gathering information on the Mafia phenomena,
including by pro-actively intercepting communication. The High Commissioner did not
have at his disposal his own personnel but rather worked with the ordinary polices forces.
Specialised services charged with gathering information and elaborating an evaluation on
the Mafia were established at local level, under the authority of the local public security
authorities.
Although the establishment of a specialised anti-Mafia institution was considered as an
innovation in the policing system, the results of its action were not satisfactory. The lack of
specialised staff, capabilities and sufficient power over the local police authorities are the
main reasons for the partial failure of the Commissioner's activities before 1988, when the
government provided him with a wider range of powers and responsibilities in order to
improve his capability.28 Nevertheless, the reform of the High Commissioner failed in not
including operational tasks among the list of his/her powers. 29
Moreover, a Central Directorate of Criminal Police was established in 1984 within the
Public Security Department of the Ministry of Interior. It is charged with the responsibility
for coordinating criminal police investigations at national level in the field of organised
crime,3° for gathering data and coordinating the national analysis of data, and for coordinating
the crime prevention activities and territorial policing at national level.
At the end of the 1980s a political and theoretical debate arose on the need to reform
not only the anti-Mafia High Commissioner but all the anti-Mafia legislation. The activity
of a pool of magistrates, directed by Giovanni Falcone — who was working in the Procura in
Palermo and who aimed not only to investigate specific Mafia offences, but also to understand
the real nature of the Mafia — had brought to light a new perception of the Mafia as a stable
organisation, named "Cosa Nostra", which had a formal and secret internal organisation
with a hierarchical structure, continuous illicit links with several sectors of civil society and
aimed to acquire economic power and political influence. The effect of this new perception
suggested the potential the Mafia had to destabilise the political system. The Italian
government stepped up anti-Mafia activities at the beginning of the 1990s, starting from a
new anti-Mafia policy paradigm stemming from the abovementioned new perception of
Mafia phenomena. The new strategy was based on the idea that an organic and coordinated
anti-Mafia system was needed in order to face the challenge deriving from a structured
criminal system, as the Mafia had been discovered to be. The "Anti-Mafia System" was
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established during the first half of the 1990s and concerns the organisation of the police
forces, civil and penal law, rules for remanding people in custody, and penal prosecution.
At the level of the law enforcement agencies, specialised organised crime squads within
the three police force agencies were established in 1991. The Reparto Operativo Speciale
(ROS) was instituted within the Carabinieri Corps, the Servizio Centrale Operativo (SCO)
within the state police and the Servizio centrale investigativo sulla Criminalita Organizzata
(SCICO) within the customs and revenue police. The main pillars of the anti-Mafia system
created in the early 1990s are the three institutions established in order to create a sort of
national anti-Mafia network capable of organising all the available information on the Mafia
phenomena, linking all the local anti-Mafia units and coordinating all the anti-Mafia
peripheral activities at national level.
These institutions work at different levels:
1) The Consiglio Generale per la lotta alla criminalita organizzata(General Council for
the fight against organised crime) established in 1991 3 ' is the political body responsible
for the coordination of anti-Mafia activities. It is composed of the Minister of Interior,
who is also its president, the national chiefs of the three national law enforcement
agencies, and the directors of the two national agencies for the secret services." The
director of the DIA takes part in the meeting of the General Council with the specific
task of informing it on the functioning and the activities of the DIA.
The General Council acts at the political level. It has the legal competence for direction,
control and coordination of the criminal policy in the field of fighting organised crime.
It elaborates the national strategies for fighting organised crime both in terms of
prevention and repression, determines the specific areas of activities for each law
enforcement agency, rationalises the economic and structural resources and instruments
of the anti-Mafia policing activities, verifies the achievement of targets in relation to
the proposed strategies and, if necessary, controls potential ineffectiveness or inefficiency
and verifies the responsibilities. It can also issue directives which the DIA and the
police forces have to implement."
2) The Direzione Nazionale Anti-Mafia ((DNA) was established in 1991" and is directed
by the Procuratore Nazionale Anti-Mafia (national anti-Mafia public prosecutor). The
task of the DNA and its head is to coordinate and improve all the judicial activities
related to the Mafia offences" at the level of the prosecution service. Specific district
public prosecution offices for Mafia cases (procure distrettuali anti-Mafia (DDA)) were
established by the same act in order to also ensure the coordination of the judicial
activities related to the Mafia offences at the peripheral level. The district public
prosecution offices for Mafia cases are composed of judges with specific experience in
anti-Mafia activity and they are appointed by the district public prosecutor, after consent
from the national anti-Mafia public prosecutor.
3) The Direzione lnvestigativa Anti-Mafia ((DIA) Anti-Mafia Investigation Agency) was
established in 1991 36 with the specific task of carrying out proactive investigation
activities and judicial police investigation only in the field of national and international
Mafia-related crime. It is included in the Public Security Department of the Ministry of
Interior. It is an interforces agency, with 1,500 officers coming from the three police
forces: state police, Carabinieri and customs and revenue police. It has a rotating
direction: it is headed by a commander of one of the three police forces.
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4. LAW ENFORCEMENT UNITS TO FIGHT ORGANISED CRIME

The first attempt to establish special anti-organised crime squads dates from 1991 with the
formation of the abovementioned ROS, SCICO and SCO. These special squads have been
located both at national level, with the establishment of central services, and at the peripheral
level with the establishment of interprovincial services." The act establishing these special
services entrusted them with the responsibility to conduct investigative activities in the field
of organised crime, in conjunction with the judiciary police services. In particular, the SCO
is specialised in the fight against all serious forms of crime, including in relation to financial,
economic and high-tech crimes. The ROS is specialised in serious crime in the field of
dangerous fugitives, kidnapping and in the field of Mafia-organised crime. The SCICO is
specialised in financial investigations, with particular regard to money laundering and the
fight against usury. These special squads can carry out undercover activities if they act as
judiciary police. In this case they are obliged to inform the judicial authority.
In 1998, the Ministry of Interior, by virtue of an administrative act, modified the role of
the central services of ROS, SCO and SCICO, denying them the possibility to conduct
investigations and giving them tasks in the field of information and data analysis and providing
logistic support to the interprovincial servicesu that retained their responsibility for
conducting enquiries at the request of the national or district anti-Mafia public prosecutor.
In March 2000, the new Ministry of Interior also re-established the investigative power for
the central services of the special corps. In this new directive the peripheral branches could
ask the district anti-Mafia public prosecutor for assistance from the national service if they
are conducting enquiries relating to organised criminal groups acting at the national level or
in connection with transnational criminal groups.
Since 1991, the establishment of the Direzione Investigativa Anti-Mafia ((DIA) Anti-Mafia
Investigation Directorate) has modified the organisation of the anti-Mafia law enforcement
system. The perception of the need for a permanent national anti-Mafia police service has
concerned three main processes: to enhance the gathering and coordination of anti-Mafia
intelligence, to improve the effectiveness of anti-Mafia investigations and to provide the
DNA with a specialist policing service. The Direzione Investigativa Anti-Mafia represents a
new element in the Italian policing model. It has been set up with the two-fold task of a
specialist anti-Mafia police service, with both intelligence and operative powers, and a
national central body for the coordination and direction of the anti-Mafia policing activity.
It is possible to define three areas of the DIA's tasks: the coordination of policing anti-Mafia
activity, the establishment of a permanent specialised anti-Mafia intelligence unit and
operational anti-Mafia activity.
It is divided into three sections:
• the proactive investigations section is the anti-Mafia central intelligence bureau and
has the task of gathering and analysing information on Mafia-organised crime in order
to elaborate the general strategy of the proactive investigation activity against Italian
and foreign Mafia-type organisations; this section is sub-divided into four divisions.
The first division has the task of gathering and analysing information only on the Sicilian
Mafia, the second has the competence to gather and analyse information on the other
Italian Mafia-type organisations and on foreign criminal organisations that are supposed
to act throughout the Italian territory or to have a link with Italian Mafia-type
organisations. The third division is entrusted with the responsibility for proposing
restrictive measures in relation to personal freedom that must be adopted for those
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•

•

suspected of belonging to a Mafia organisation and the treatment of their assests. The
fourth division is specialised in the analysis of Mafia assets. It gathers economic
information on suspected persons and is involved in the analysis of the suspected financial
flows with the particular task of identifying money laundering activities.
the judicial investigations section has the task of planning the investigation activities
of the DIA and of verifying the results. It is also involved in the analysis of the information
received from the intelligence services. This section represents the anti-Mafia judiciary
police at the disposal of the DNA and DDA.
the international cooperation section has the task of promoting and developing
cooperation and the sharing of information with foreign intelligence and policing
organisations, in order to study the international interconnection of the various organised
crime groups.

The DIA has been created with the specific task of "nationalising" the fight against the
Mafia and, for that reason, it has not been organised in peripheral sections. It has competence
throughout the entire national territory. However, twelve functional "operational services"
have been set up at the peripheral level in order to monitor the Mafia phenomenon at local
level.
In implementing its tasks the DIA and special organised crime squads of the police
forces can carry out proactive investigations and undercover activities. In fact, Art. 266 of
the procedural penal code allows proactive policing methods, with particular regard to the
interception of communications. According to the law, "communication" means all the
possible forms of exchanging ideas and information between two or more people. In this
sense, the law permits "tapping", the interception of electronic forms of communication (email, fax and videos), including the use of "bugs" in private houses and offices. Such
instruments of proactive policing are allowed under some conditions that are different for
investigations in the field of "ordinary" crime than in the field of "Mafia-type" crime. The
public prosecutor must ask for authorisation from the judge for the preliminary enquiry
(giudice per le indagini) in the case of the latter, while for ordinary crime authorisation is
allowed if significant evidence of an offence exists; for Mafia-type crime the existence of
sufficient evidence is enough to permit the interceptions.
In 1996, the Servizio Centrale Antidroga (central drug enforcement agency) was
established under the authority of the national chief of the state police. It consists of an
interforce-agency, formed by personnel from the three law enforcement agencies, and has
the task of coordinating international and national drug—related enquiries. It is also the
national contact point for the drugs squads of foreign police forces. It is the only institution
allowed to conduct controlled delivery and simulations of drug trafficking.
It also has an intelligence-gathering task. This information is used by the police forces,
especially the police and customs service.
A special integrated team is the Servizio Centrale Protezione Testimoni (Central
witnesses protection service), which is a multi-agency team involving the three law
enforcement agencies (Carabinieri, state police and customs and revenue police), who work
in order to implement the special protection and assistance measures, including the social
re-integration of cooperating witnesses and other individuals admitted to the protection
programme. It has been developed by the Central Commission under Art. 10 of Decree-Law
No. 8 of 15 January 1991. To this end, it maintains contact with national and foreign judicial
and police authorities, as well as with the relevant prison administration bodies and any
other central and local authorities concerned. Through its fourteen operational units with
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regional or inter-regional jurisdiction, the service directly implements the financial assistance
measures included in the programme and ensures the necessary support.
Some problems arise in the relationship between the DIA and the anti-organised crime
squads. In fact the legislation does not describe a clear division of competences. The analysis
of the full legislation on the anti-Mafia seems to indicate an integrated system operating at
different levels. 39 The national level is centred on the DIA, the specialised central point with
both national coordination and intelligence tasks. At the peripheral level the special
interprovincial anti-organised crime squads have territorial competence and they are
compelled by law to cooperate with the DIA's personnel. The relationships between the
central cervices of the SCICO, ROS and SCO are more problematic. Even if it is impossible
to deny the preeminent role of the DIA in the anti-Mafia policing activity, it is not clear how
this priority should be translated into practical criteria for the division of tasks and power in
relation to the central anti-organised crime services of the police forces. Risks of overlapping
and interforce rivalries arise in every-day activities.

5. PUBLIC PROSECUTION UNITS TO FIGHT ORGANISED CRIME

The Direzione Nazionale Anti-Mafia (DNA) and the Direzioni Distrettuali Anti-Mafia (DDA)
were established in 1991 with the specific task of creating pools of expert judges able to
fight the Mafia phenomenon at judicial level by means of three main instruments: knowledge,
expertise and special judicial procedures valid for the Mafia offences only. The DNA 4° and
the DDA are special public prosecution offices which only have competence in the field of
Mafia offences, kidnapping and drug offences. 41
The DDA are the peripheral anti-Mafia public prosecution offices located at each district
Pmcura office and directed by a district anti-Mafia public prosecutor. Each DDA is competent
in conducting specific enquiries for Mafia-related offences only. The DNA is the national
anti-Mafia public prosecution office and has the task of boosting the district's anti-Mafia
activity, coordinating the district's investigative enquiries and optimising the work of the
judiciary police and the use of investigation means and structures.
In light of the above tasks, the role of the Direzione Nazionale Anti-Mafia seems to be
the elaboration of anti-Mafia judicial policy to be implemented by the district anti-Mafia
public prosecution services. In order to attain this target the DNA and its head have been
provided with powers and competences both at the coordination and operative level. The
anti-Mafia national public prosecutor has at his disposal the police squads of the DIA, the
anti-Mafia squads of the three police forces (ROS, SCO, SCICO) and the peripheral judiciary
police forces. Nevertheless, the legislation does not give to the DNA the direct power to
start and conduct judicial enquiries: it has the task of coordinating the enquiry activity of
the district anti-Mafia public prosecutors. Some academics have spoken about the possibility
of the DNA carrying out investigative activity under the form of "potential or preliminary
enquiries"42 in order for it to play the role of investigative coordinator at the best level and
for it to be able to identify the focus points of the national anti-Mafia policy.
The national anti-Mafia public prosecutor also has at his disposal the following
operational instruments: the possibility to give directives to the peripheral public prosecutors
on some judicial issues (coordination of specific enquiries, use of police forces, indications
of judicial competencies in specific cases); the possibility to decide on the appointment of
the magistrates forming the Anti-Mafia National Direction team and district anti-Mafia
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public prosecution offices; the possibility to take over specific enquiries on Mafia offences
from the peripheral public prosecution offices, if the latter have not been effective or
coordinated in their activities. As in the case of ordinary public prosecution services, the
relationship between the national and district anti-Mafia public prosecution offices is not
fully hierarchical. Each DDA is obliged to follow the coordination directives, but is not
subjected to the direct hierarchical power of the DNA in conducting each judicial enquiry. It
is possible to say that the DNA's coordination power and the possibility for the national
anti-Mafia public prosecutor to instigate enquiries by the peripheral offices provide the
DNA with a wide range of directional tools.
The general prosecutor of the "Cone di Cassazione" supervises the activity of the
national anti-Mafia public prosecution service and the national anti-Mafia public prosecutor.

6. INTELLIGENCE SERVICES
The extension of responsibility for organised crime to the secret services is an additional
result of the anti-Mafia system of the early 1990s. In 1991, legislation° entrusted both the
Italian security agencies with responsibility in the field of organised crime. The legislation
provided that SISDE and SISMI were to work in this area with the specific task of gathering
sensitive national and transnational information in the field of Mafia organisations and of
following the complete evolution of every national and transnational criminal organisation
that could represent a threat to the democratic institutions and civil society. The secret
services' role in the anti-Mafia system is very different from the role of the police forces.
SISMI and SISDE are entrusted with the responsibility for gathering covert information by
means of undercover methods of investigation and pass it to the DIA. SISMI and SISDI
have no operational role, but their task is to obtain information that other institutions are not
able to obtain. Information that SISMI and SISDI pass to the DIA is analysed and verified
on the basis of the formal anti-Mafia investigative procedures or is utilised by the intelligence
office of the DIA. The secret services' role in the area of anti-Mafia policing is configured
as a sort of large range activity aimed at informing political and police institutions on the
potential or actual dangers facing the country. The director of the DIA is the direct interlocutor
of the secret services in the area of the anti-Mafia and a parliamentary committee on the
security services is charged with the responsibility of ensuring the accountability of their
work.

7. INTERNATIONAL CONTACT POINTS
The establishment of international contact points, both at the level of police and judicial
activity, is a new phenomenon in Italian legislation. If endogenous variables could be
considered as the sources of the anti-Mafia reform process set up in the early 1990s, some
exogenous variables have determined the establishment of international contact points with
the specific task of managing the relationship with foreign judicial and police authorities
and of exchanging international information on the Mafia and the organised-crime
phenomena. Even if all the actors involved in the fight against organised crime have been
forced to work within a wider perspective by the continuing growth of transnational crime,
Italian participation in the provisions of the Schengen and Europol system has involved the
establishment of new official bodies entrusted with international police cooperation and
international judicial matters.
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The National Central Bureau of ICPO-INTERPOL is the standing body and the contact

office for international cooperation matters within the framework of INTERPOL. It is formed
by personnel from the three law enforcement agencies and acts as a liaison between Italy,
the central INTERPOL institutions and the contact points of the other INTERPOL member
states. At national level, it also represents the contact point for the other institutions involved
in international cooperation activities (e.g. Ministry of Justice, Ministry of Foreign Affairs,
etc.). To this end, it provides judicial assistance to the magistrates involved in proceedings
having some links with foreign countries: international letters rogatory, international searches
for wanted persons and judiciary police enquiries; it exchanges information with Member
States' law enforcement agencies and also deals with the tracing of minors. The director of
the national central bureau of INTERPOL has the task of coordinating the activity of the
SIRENE Division and Europol National Unit.
The SIRENE Division was established in 1993 within the Central Directorate of the
Criminal Police. It ensures liaison with the SIRENE offices of the Schengen area. The
SIRENE division is a multi-agency office formed by personnel from the state police, the
Carabinieri Corps and the custom and revenue police with the task of making the exchange
of information easier between the Schengen member countries' law enforcement agencies.
The official tasks and the operational activities carried out by the SIRENE division are
regulated by the Schengen Convention and are related to the following activities: cooperation
among law enforcement agencies, provisional arrest of foreign wanted persons with a view
to extradition, dealing with aliens inadmissible to the Schengen territory, notifying individuals
of judgements, and keeping data on persons and vehicles to be placed under discreet
surveillance or subject to specific checks, or proceedures (stolen, misappropriated or lost
firearms, vehicles, documents and registered banknotes). In 1998, with a national act (act
No. 93) a Europol National Unit was established within the Office of the Deputy Director
General of Public Security — Director General of Criminal Police. Within the Europol system
it is the only liaison body between the Italian law enforcement agencies and those of the
other EU Member States for the handling of two-way information flows concerning the
current areas of international cooperation against organised crime (the illegal trafficking in
drugs, radioactive and nuclear substances, stolen cars; illegal immigration networks; money
laundering, terrorism, trade in human beings, forgery of money and other means of payment).
The unit provides the liaison service with the Europol headquarters.
A new ad hoc liaison office has been established in Montenegro, in the framework of a
bilateral cooperation agreement between Italy and the Montenegro Republic in the area of
the fight against organised crime, illegal immigration and smuggling.
8. SUPERVISION AND CONTROL

The differences between the policing and judicial procedures for the ordinary crime and
organised crime has created a sort of double system in which the anti-Mafia special legislation
provides for a body of more restrictive criminal procedures, different from the procedures
provided for the ordinary crime. The special procedures are mainly in relation to the rules
for remanding suspects in custody, the treatment of personal assests and the procedures of
the prosecution. All these rules are related to the personal freedom and the guarantee of
personal rights. The accountability of the anti-Mafia system, both at judiciary and at policing
level, is the focal point of a debate between two opposing positions: the first is more interested
in the defence of personal guarantees while the second supports the need to have a special

15

Francesca Longo

and stronger anti-Mafia system.
Regarding the control of the policing and judiciary system there is no difference between
the ordinary system and the anti-Mafia system: the formal control of all the investigation
activities carried out by the police forces is exercised by the judge for the preliminary enquiry
who has the responsibility to authorise the judiciary police to use investigation instruments
for proactive policing methods, for the interception of communications and for remanding
those charged in custody. The judge is responsible to the law, but the Ministry of Justice can
carry out inspections of the "procure" in order to verify that the law has been respected. The
difference between Mafia crime and ordinary crime is that proactive interception of personal
communication is only allowed only in the field of organised crime. In cases of organised
crime the competent "Procuratore della Repubblica" gives the legal authorisation for the
proactive interception of personal communication.
The parliamentary control of the policing activity is carried out by means of the
parliamentary committees.
The parliamentary committee on the security services is entrusted with verifying that
the activity of the secret services is carried out with the respect to the law, including in
relation to the anti-Mafia activity of the secret services. However, the limited power of this
committee makes effective democratic control of the secret services activity very difficult.
This committee is formed by eight deputies of the parliament and has the faculty to ask the
government for information on the activity of the SISME and SISDI, but it is not able to
conduct enquiries or inspections.
In 1993, a parliamentary committee on the Schengen Agreement was established in
order to control the implementation of the Schengen system in Italy and to ensure its
consistency with Italian legislation. In 1998, this Committee was entrusted with the
responsibility to control the activity of the Europol National Unit.
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NOTES
For an overview of the different groups see Nanula: Nanula, La Lotta alla Mafia: strumenti
giuridici, strutture di coordinamento, legislazione vigente, Milano, Giuffre, 1999.
2. The Capaci massacre caused the death of the Judge Giovanni Falcone and the Palermo massacre
caused the death of the Judge Borsellino.
3. Several procedural rules of the penal prosecution are different in cases of Mafia-related offences.
The most famous: the so-called " Maxi prosecution", where there is a combined single prosecution
for several offences if they are related and regarded as part of the same criminal Mafia plan.
There is also the possibility of accepting interrogations and examinations at a distance, by means
of the video-conference in order to safeguard the life of the witnesses or in order to avoid
contact between the Mafia bosses and their people. In fact the police discovered that some
bosses gave orders and messages to their families with little movements of their eyes or hands
during prosecutions.
4. In this paper the legislation on the "pentiti" (informers) is not considered because it is not part of
the research objectives, but it is important to consider that this legislation has been one of the
main elements permitting the capture and the incrimination of Mafiosi.
5. It is possible to translate Polizia di stato as state police and Guardia di Finanza as the Custom
and Revenue Police. The "Carabinieri Corps" is used only in Italian as it is impossible to translate.
6. "Faithful Throughout the Centuries" is not only the Carabinieri's "motto" but also the household
name of the corps.
7. Act No. 121, 1 April 1981.
8. Italy has 103 Questure.
9. See: Press release of the General Commander of the GdF, on the GdF web site: http://www.gdf.it/
informa/comunicati/ds151299.htm
10. See the annexes organisational Chart.
11. Act No. 6249, March 2000
12. Act number 12, January 1941 and Art. 73 of the Judiciary Act.
13. See: Siracusano D., Galati A. and others: Diritto Processuale Penale, Giuffre (ed.), 1996, p.133.
14. Art. 104 of the Italian Constitution.
15. See: Siracusano et al., op.cit.
16. In the Italian Penal system, the Judge d' Instruction is defined as Giudice per le indagini
preliminari if he acts during the preliminary enquires and Giudice dell'Udienza preliminare if
he decides whether to proceed with a prosecution.
17. Act No. 499, 1988.
18. Act No. 367, 1991.
19. Art. 416 of penal code
20. On this issue see: Maddalena M., I Problerni pratici delle inchieste di criminalita organizzata nel
nuovo processo penale, in Grevi V. (ed.), Processo penale e criminalita organizzata, Laterza,
1993. (ed.) 1993
21. Art. 416 bis of the penal code was introduced by the Act No. 646 in 1982, in the wake of the
murder of Prefetto Dalla Chiesa.
22. The category of Mafia-organised crime is valid also for the "Camorra" and all the other criminal
organisations which have the same characteristics as the Mafia.
23. The list of the Mafia-related offences is deduced from the act establishing the Direzione Nazionale
Anti-Mafia, which entrusted the anti-Mafia national and district public prosecution offices with
the responsibility for conducting judicial enquires referring to offences foreseen by Arts 416 bis
and 630 of the criminal code plus drug-related offences. Article 416 bis refers to the offences of
participation in Mafia organisations and Art. 630 refers to the offences of kidnapping.
24. The article includes the following types of crime: terrorism, massacre, political conspiracy,
kidnapping, and membership of illicit organisations.
25 See, for example, Cassazione penale, section VI, 7 Jenuary,1997 and Cassazione penale, Sez VI,
1
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26.

27.
28.
29.
30.
31.
32.

33.
34.
35.
36.
37.

38.
39.
40.
41.

42.
43.

16 May, 1997. On the problems of trying to deduce the definition of organised crime from the
literal interpretation of the Acts, see: Maddalena M.. I problemi pratici delle inchieste di
criminalita mganizzata nel nuovo processo penale, in Grevi V. (ed.),Processo penale e criminalita
organizzata, Laterza, 1993
Even if, as stressed above, a legal definition of organised crime does not exist, organised crime
is quoted as specific category of crime in several acts. Sometimes it seems to be used as a
synonymous with the Mafia. In this report the terms "Mafia" and "organised crime" are utilised
on the basis of the terminology of the Acts.
Act No. 629, 1982.
For the list of power see Act 486, 1988.
See: De Gennaro G., Le tecniche anti-Mafia di una polizia speciale, in "Micromega", No. 3,
1993, p.72. The position of High Commissioner was dismantled in 1993 and its powers and
functions passed to Prefetti, to the chief of state police and to the Director of the DIA
Note that such a institution is charged with activity in the field of organised crime, but it acts
also in the field of anti-Mafia activity.
Act 410, 30 December 1991
The Italian national secret service agencies are the Servizio Informazioni sulla sicurezza militare
((SISMI) information agency on the military security) and the Servizio Informazioni sulla
sicurezza democratica ((SISDE) Information Agency on Democratic Security). The first has the
responsibility for the control of the international (spionaggio) and the military security of the
nation. The second is responsible for the preservation of democratic order. They are under the
control of the premier and of a interministerial department formed by the Ministries of the
Defence, Interior and Foreign Affairs.
For an overview of the main directives and activities of the General Council see: Iannielli F and
Rocchegiano M.: La Direzione Investigativa Anti-Mafia, Milano Giuffre (ed.) 1995, p. 90'91 .
Act No. 367, 20 November 1991.
As stressed below, the categories of offences managed by the DNA and DDA are the following:
offences connected with a Mafia-type organisation as defined by Art. 416 bis of the penal code,
kidnapping and drug-related offences.
Act No. 345, 1991.
The interprovincial services have the following names: sezione criminalita organizzata (organised
crime section) for the SCO, sezione anticrimine (criminal section ) for the ROS, and Gruppi
investigativi sulla criminalita organizzata — GICO, (investigative service on organised crime)
for the SCICO.
For a critical examination of this administrative act see: Vigna, Non smantellianw le Superpolizie,
in "Micromega", No. 1,2000.
See: Iannielli F and Rocchegiano M.: La Direzione Investigativa Anti-Mafia, Milano Giuffre
(ed.) 1995, pg. 292/297
The DNA is also known by the name of "superprocura"
Kidnapping and drug offences have been considered as Mafia type offences on the basis of the
consideration of Giovanni Falcone that the main element for recognising a Mafia type offence is
a large movement of money. Kidnapping and drug traffic cause such movements and for this
reason Falcone defined them as "first level offences". See Falcone G. and Turone G., Tecniche
di indagine in materia di Mafia, in "Riflessioni ed esperienze sul fenomeno mafioso, Quaderni
del Consiglio superiore della magistratura", Rome, 1983, quoted in Turone G.: Indagini collegate,
Procure distrettuali e Procura Nazionale Anti-Mafia, in Grevi G. (ed): "Processo penale e
Criminalita Organizzata", Laterza, 1993.
On this point see: Iannielli F and Rocchegiano M.: La Direzione Investigativa Anti-Mafia, Milano
Giuffre Ed. 1995, pg. 274/277.
Art. 2 of the act 410/1991
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Carabinieri corps:

http://www.carabinieri.it

State Police:

www.poliziastato.it

Ministry of Justice:

http://www.giustizialt

Ministry of Interior:

http://www.mininterno.it

Department of Public Security:

http://www.mininterno.it/dip_ps/index.htm

DIA:

http://www.mininterno.it/dip_ps/dia/home.htm

Parliamentary Committee on Schengen: http://w ww.parlamento.it/parlam/bic am/
schengen/home.htm
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1. THE LAW ENFORCEMENT AGENCIES IN LUXEMBOURG
Luxembourg is a country of about 2,600 square kilometres. Its administrative organisation

is a rather centralised one where there is a national central administration and 119
municipalities. The Mayor has only a few competences in policing matters. The influence
of the Mayor in police issues has been very much reduced since 1952, and municipalities
have lost their own police forces and the management over these forces since that date.
On 1 January 2000, the Luxembourg police forces, the Gendarmerie Grand-Ducale
and the Police, were merged into one single police force, the Police Grand-Ducale. In fact,
for the last 70 years the two separate police administrations were organised in order to bring
together more and more units and to have the same competences as each other in
administrative and judicial matters. It is important to mention that since 1930 the two police
forces have organised a lot of common services and units in order to avoid double
competences, loss of information and a lack of cooperation. Some of the common institutions
were for example the common police school, the common information centre for the
gathering, organising, evaluating and transmitting information, and one single criminal
investigation department, which is the service responsible for major criminal investigations.
There was also a very close cooperation at the level of the direction and execution of important
operational issues.
The police force has been organised as a national state police department. The new law
gives the police the status of national police, with a military statute, (different from the state
employees) and competent for general matters. The police are organised in six regions to
which some competences and general services have been decentralised. However, there is
only one commanding structure for the whole police unit.
The police have about 1,200 policemen at this time. In the next ten years the staff will
be increased to 1,600 policemen.
The Minister of Interior is responsible for the police, except for the matters relating to
the judicial police, where the Minister of Justice, for general matters, and the judicial
authorities, for specific investigations, direct and control police activities.
Police and customs work on the basis of different laws. However, customs officers have
certain competences in the field of criminal proceedings, mainly in the field of drugs.

2. THE PUBLIC PROSECUTION SERVICE IN LUXEMBOURG

Luxembourg is divided into two judicial districts, in both of which a public prosecutor is
responsible for the prosecution office. Each office is composed of one or two deputy
prosecutors and substitutes for the prosecutor. At the national level, one general public
prosecutor is responsible for the general policy in judicial areas and the execution of sentences.
He also deals with several matters relating to coordination activities. He is assisted by a
deputy general prosecutor and several advocates general. The general public prosecutor is
also the head of the national bureau of coordination of the ICPO-INT'ERPOL.
In each judicial district, one or several investigating judges are responsible for the
instruction in criminal matters; their involvement is optional in other cases. The investigating
magistrate is for example responsible for the pre-trial detention and several coercive measures
during investigations.
The prosecution is usually, but not necessarily, initiated by the public prosecutor. The
system follows the principle of opportunity. The public prosecutor decides whether to take

2

Luxembourg

legal action or not and also decides how to qualify the offence.
In fact, each public prosecutor is in charge of the prosecutions in his district. But for
money laundering and for international cooperation in this field, the public prosecutor of
the Luxembourg district is in charge at national level.

3. ORGANISED CRIME IN LUXEMBOURG

In 1998, a definition of the term "criminal organisation" was introduced in the Luxembourg
Criminal Code. The text of this definition is largely inspired by the definition proposed in
the Joint Action adopted on 21 December 1998 by the Council of the European Union,
which relates specifically to Recommendation 17 of the Action Plan to Combat Organised
Crime adopted by the Council on the 28th of April 1997.
Participating in activities of a so-called "criminal organisation" has become illegal.
A criminal organisation is a structured association of more than two people established
on a long-term basis in order to commit crimes punishable by at least four years of
imprisonment and aiming to obtain, in some way, financial or economic profit. Besides this
general definition, the text describes some illegal activities in relation with this criminal
organisation. For example it is punishable:
• to participate actively in a criminal organisation,
• to take part in preparing activities of such a criminal organisation,
• to participate in taking decisions within such an organisation,
• to play a leading role in a criminal organisation.

4. THE LAW ENFORCEMENT UNITS TO FIGHT ORGANISED CRIME
At the central level of the new police organisation, there is a criminal investigation department
dealing mainly with complex and highly criminal investigations. This department is actually
divided into several units dealing for example with:
• general criminal matters,
• organised crime,
• drugs,
• youth protection,
• economic and financial investigations,
• illegal immigration,
• criminal scene investigations and forensic science.

Prior to 1990 no specific unit for fighting organised crime existed. Investigations in
relation to organised crime, if there were any, were dealt with by the drugs squad or the
squad also responsible for general investigations. In 1990 the setting up of a specific unit for
combating organised crime began and it was completed in 1991. The reasons for setting up
this unit were as follows. There was:
• a need to gather information related to organised crime more systematically;
• a need to have criminal investigators specialising in organised crime;
• a need to have the best possible structure to organise cooperation with similar units in
neighbouring countries (Germany for example) where these units have just been set up.
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Today this unit is composed of 10 members out of a total of 92 members of the criminal
investigation department. Nevertheless, other units also contribute to the investigation of
organised crime, for example in drugs cases matters are dealt with either by the drugs squad
or by a team comprising officers of several units; the same holds for investigations in
economic and financial crime. A team of specialised investigators deals with money
laundering.
No service has been created as a consequence of the recommendations of the Action
Plan to combat organised crime. The reasons are mainly due to the geographic dimension of
the country, the simple organisation of the police forces and judicial authorities and the lack
of need to organise something to face a problem that is not considered as being as critical as
it might be in other countries.
The Luxembourg intelligence service has no competence in the fight against organised
crime. This service is not a part of the law enforcement agencies. Some forms of cooperation
exist, for example, if necessary, the intelligence service and law enforcement agencies share
intelligence regarding organised crime.

5.

THE PUBLIC PROSECUTION UNITS TO FIGHT ORGANISED CRIME

Judicial organisation has been described in Section 2. There is one general public prosecutor
responsible on a national basis and there are two public prosecutors' offices.
These two public prosecutors' offices are organised in a way that only one prosecutor is
nationally responsible for each field, e.g. there is only one for money laundering. This
situation largely facilitates the coordination of matters related to organised crime.
The public prosecution service has been organised according to specialisation,
particularly in the field of economic and financial crime. The last ten years were marked by
a better specialisation among the substitutes of the public prosecutor and the role of some of
these members in the area of money laundering has become more defined.
No specific body of coordination has been set up. On the level of the prosecution service,
the general public prosecutor has taken over this task because he is responsible in general
for the implementation of the criminal policy under the supervision of the Minister of Justice.
The public prosecutor of the judicial district of Luxembourg plays the role of the financial
intelligence unit. He receives information from banks on irregular transactions. He might
take the necessary measures at the judicial level. He transmits cases to the money laundering
section of the Crime Investigation Department with a view to them being investigated further
or other steps being taken. So the Luxembourg financial intelligence unit is in the position
to decide whether or not investigations are necessary, and to direct these investigations.

6.

MULTIDISCIPLINARY INTEGRATED TEAMS

Until now there was no need to set up permanent, integrated, multidisciplinary teams. The
main investigations are dealt with by the nationally organised criminal investigation
department. If there is a need to work together with customs or other organisations, the
decision to set up a temporary team, bringing together people from different administrations
for that specific issue, is taken case by case.
Teams with temporary status have for example been set up in investigations related to
drugs matters where different agencies have taken part. The same model was used for a
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recent team organised to cope with illegal immigration where the police, the customs office
and the immigration bureau worked together on an ad hoc basis.
In these teams links to their respective authorities are not changed, each service remains
dependent of its normal authority.
The cooperation between police and customs is also improved by the fact there is close
cooperation in-the gathering of information. In respect to this some personnel of the customs
office work in the information department of the police.

7. INTERNATIONAL COORDINATION AND CONTACT POINTS

Luxembourg, due to its geographical situation, is very interested in international cooperation.
So the country is actively represented in all forms of collaboration organised at the EU or
another level. It has actively cooperated in the exchange of information organised via the
INTERPOL channel, and on the basis of Schengen or Europol. Some bilateral conventions
with neighbouring countries have been signed or are under discussion at the moment. All
these forms of cooperation are not limited to organised crime.
The police organisation has for a long time — therefore even when there were two different
organisations — been organised in order to easily enable coordination at the national level
and of course to act as one national partner in international cooperation.
As far as the coordination body of the law enforcement agencies is concerned, a unit of
the police is in charge of collecting, evaluating and disseminating information at the national
and international level. This unit is called the "Bureau of International Police Cooperation".
It has only executive power, but no operational function. This unit is located in Luxembourg.
It is part of the national units of the police and existed prior to the recent police reform and
the obligations formulated in the area of international police cooperation. The international
coordination function has just been added to the coordination function at the national level.
The Director General of the police is responsible for the main decisions on policy
concerning this unit.
The "Bureau of International Police Cooperation" also has the function of the central
contact point. Since the beginning of international cooperation, this body has been working
as a central contact point for the exchange of Europol, Schengen and INTERPOL information.
Since the creation of these channels of information, Luxembourg has always participated in
these different means of cooperation.
Luxembourg authorities participate in direct horizontal links with the European structures
of Europol, OLAF and Schengen. For cooperation with OLAF in the field of penal fraud,
besides the exchange of information, certain specific resources were put at the disposal of
Luxembourg police to increase the efficiency of investigations.
As far as the prosecution service is concerned, the personnel of the general public prosecutor's
office act as the central contact point for the exchange of information and completion of
procedures in international cooperation. At the judicial level, they participate in the European
judicial network. Being part of the national general prosecutor's office, the function of
centralising information and making links to other coordination bodies is obvious.
Between financial intelligence units there is collaboration specially concerning the
development of legal instruments, as some internationally based investigations are executed
in close cooperation. Recently, and due to the new legislation about criminal organisations
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and the way to transmit information on irregular transactions, conventions have been signed
with the corresponding French and Belgium authorities in order to implement information
exchanges. This is vital for Luxembourg, because in most of the cases dealt with the persons
involved are foreigners.

8. SUPERVISION AND CONTROL

Police and other law enforcement agencies work under the direct control of the Minister
responsible for the respective agency. The work of agencies is under the supervision of the
parliament and of course under direct hierarchical control. In the field of investigations,
control is organised under the authority of the general public prosecutor and the investigating
judge of the specific investigation. New matters of punishing judicial investigators for personal
activities which are against the law and against the direction of the investigation have recently
been set up.
The single police force organised since 1 January 2000 is under the control of a newly
created general inspection. This service works under the direct authority of the Minister of
Interior. Its functions are:
• to guarantee the respect of the law in police procedures,
• to study special areas of proceedings in order to improve police work,
• to investigate policemen who are charged with illegal procedures or activities in general.
The creation of specific supplementary control was asked for in order to have a
counterbalance to the power of the police force.
Furthermore, police work is controlled by some agencies, for example the data protection
supervisory board, the general inspectorate of public finance and national administration
for personnel.
National law enforcement agencies may use proactive policing methods. Depending
on the different measures, a special authorisation procedure is organised either by the code
for criminal investigation or by other legislative texts. Other measures are under the control
of the public prosecutor or the investigating judge.
No special supervision of the units responsible to fight organised crime has been organised,
except those already mentioned. The public prosecutor of Luxembourg is the only one who
is in charge of organising international exchanges of information in the field of money
laundering.

9. CONCLUSION

We have to conclude that organised crime itself was not the factor that had the most significant
impact on the new structures, but the fact that Luxembourg wanted to be able to collaborate
in a more efficient way with neighbouring countries or on a European or international level.
No organisational reforms have until now directly resulted from the impact of EU legal
instruments.
The main reasons for reforming the police organisation were:
• to increase efficiency and effectiveness
• there was a national will to reform the public administration and
• cost-related reasons.
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As a result some recommendations of an external audit were put into practice.
The influence of the European Union on reforms:
• on organisation reforms
Police reform must be explained by the need to have an efficient police organisation, to be
prepared to cope with international liaison in relation to crime and to participate actively in
international cooperation.
No aspect of the reform was directly due to EU recommendations, but indirectly reforms
have to involve the organisation of services and the adaptation of existing procedures to the
need expressed in the field of international cooperation. Reforms at the level of public
prosecution were directly due to the EC Money laundering directive.
• on legal instruments
The European Union instruments have contributed to defining criminal organisations and to
providing some procedural elements on how international cooperation must/should be dealt
with. A draft legislative text about corruption is actually under discussion in parliament.
This text is largely inspired by a draft text worked out in the European forum.
• other influences
Most of the European Union instruments forced the national organisation to adapt the
procedures of collecting, processing and exchanging information. Mutual assistance in
criminal matters was organised more systematically, taking into account the needs formulated
on international level.
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The Netherlands

0. INTRODUCTION
During the last decade, the organisation of the Dutch police and prosecution system has
undergone several changes, which were due to large-scale reorganisation processes, but
also to a fair amount of reflexive reasoning following a major crisis in the criminal
investigation system. Moreover, the police and prosecution services increasingly apply
managerial concepts to their organisations, which implies a continuation of reorganisation
processes (re-clustering, revision of functions and tasks, changes of name, etc.).
It has been very difficult to establish straightforward causal relationships between
organised crime and national reorganisation tendencies on the one hand, and European
instruments in the area of justice and home affairs cooperation and national reorganisation
tendencies on the other. However, reading through this report one may be able to trace the
undeniable impact that organised crime and Europeanisation have had on the inner
architecture of the Dutch police and prosecution services.
The sequence of sections in this paper follows the general template which was adopted
by the 15 researchers during the second Falcone Round Table. The specific Dutch situation
may, however, demand the occasional differentiation in order and style. The first section
contains a general introduction of the police organisation in the Netherlands, and devotes
attention to centralisation tendencies. Likewise for the prosecution service, which will be
discussed in section I. In section III, Dutch definitions of organised crime (if any) and
strategic approaches against it will be elaborated, and this will be taken further in section
IV, where special organised crime units — including multidisciplinary units — are discussed.
Section V contains a rather short introduction of the special public prosecution units for the
control of organised crime. In the analysis of organisational responses to the phenomenon
of organised crime, international coordination and contact points are pivotal; they are
introduced in section VI. Section VII reviews informal and formal processes of information
exchange between police and prosecution services and bodies like the national secret service
and the private sphere.
Accountability structures (supervision and control) shall be outlined briefly in section
VIII, which looks at the role of internal accountability structures, administrative
accountability structures, the prosecution service, the juge d'instruction, the competent
Ministries, the Parliament, the national Data Protection Supervisory Board, the national
Ombudsman, and recent changes in the system of supervision and control. Special attention
to reform processes, their rationales, and their acceptance is given in section IX, which
discusses recent or upcoming reforms in the law enforcement agencies and the public
prosecution service: this section bifurcates in a retrospective look at the police reform which
took place after 1993, and into a perspective which describes the recommendations of the
Parliamentary Inquiry Committee and its successor. The report concludes with additional
observations, a list of interviewees and correspondents, an additional bibliography, and an
explanatory listing of abbreviations and Dutch terminology. 1

I. LAW ENFORCEMENT AGENCIES IN THE NETHERLANDS

Introduction
Just one section in a report cannot do justice to the history and dynamics of any national
police system. It would take several new studies and a summary of various books, articles
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and reports to give an adequate account of the police system in the Netherlands. Hence, the
text below is merely meant to provide a contextual account which enables the reader to
identify developments concerning international police cooperation and the creation of national
facilities. What follows is a brief account of the main characteristics of the Dutch policing
system on the one hand, and the complementary relationship between regional police forces
and central coordination on the other.

A System of Dual Control
The police organisation used to be subjected to a system of dual control by the Ministry of
Justice and the Minister of the Interior, but the Ministry of the Interior recently gained
responsibility for managerial tasks concerning the National Police Agency (Korps Landelijke
Politiediensten (KLPD)). 2 Historically, the Ministry of Justice has carried responsibility for
the police since 1813. When the Ministry of the Interior acquired responsibility for the
municipal authorities in 1931, this also entailed responsibility for the financing of the
municipal police forces. The minister of Justice was "the" minister for police matters at
least until 1940.
The Dutch police organisation should be characterised as a uniform, de-concentrated
(or decentralised) police system, as it is subdivided in 25 regional police forces — each with
their own managerial and budgetary responsibility — plus the twenty-sixth force (the
abovementioned KLPD) which carries national duties and responsibilities.
The police force acts under a single statute (same tasks and competencies, same uniform,
same weapons), which should guarantee some uniformity. Its general management is centrally
directed by the Ministry of the Interior, and its criminal investigation priorities and methods
are subjected to the Ministry of Justice, the Code of Criminal Procedure and central guidelines
issued by the Public Prosecution Service.' Critics 4 argue that in reality there are still two
police forces in the Netherlands, as the Marechaussee (Royal Military Constabulary, which
can be compared with the French gendarmerie) performs certain police tasks. Hence, the
system could — with academic caution — be categorised as a dual policing system.
On 1 January 1998, the Dutch police service numbered 41382.7 full-time equivalent
(fte) officers. The two largest regional police forces are: Amsterdam-Amstelland (5480.6),
and Rotterdam-Rijnmond (4745.7). A recent report from the Dutch Ministry of Justice on
the legal infrastructure in an international perspective shows that the number of personnel
within the police service is relatively low. With an average of 254 police officers per 100,000
inhabitants, the Netherlands is comparable to countries like Denmark (265/100,000) and
Canada (253/100,000); Austria (420/100,000) and France (403/100,000) however employ
many more police personne1. 5

Centralisation and regionalisation
Paradoxically, perhaps, the "regionalisation" of the Dutch police service is regarded as a
move towards centralisation. This certainly makes sense when viewed from a historical
perspective: before 1993, several municipalities used to have their own police force, and
they had to relinquish their force to the benefit of the newly established regional forces.°
The regionalised landscape of the Dutch police organisation certainly amounts to a rather
differentiated picture. A Parliamentary Committee ("Kalsbeek"), which during 1999 screened
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the implementation of the recommendations of the Parliamentary Committee on special
investigation methods ("Van Traa"), observed that reorganisations were rather diversified in
the various regions, but this seemed to cohere with the philosophy "de-central[ise], unless...". 7
One of the latest reorganisations concerns the creation of regional information desks which
responded to the need of an inter-regional information exchange, and which should encourage
the regional and the national information exchange (including intelligence). In 1996, these
information desks were implemented in 24 of the 26 forces. At this moment, all twenty-five
regional forces, the Royal Military Constabulary and the Rtjksrecherche have — within the
information desk — access to the national VROS 8 system, which provides information on
ongoing criminal investigations. 9
Central coordination and operations within the police service are:
1) The National Police Agency (twenty-sixth force; Korps Landelijke Politiediensten) by
virtue of the 1993 Police Law. The core divisions of the National Police Agency (KLPD)
are: a) the National Crime Intelligence Division (now Divisie Recherche), which is the
non-operational nexus in criminal investigation processes; b) the Transport Police
(Transportpolitie); c) the Division of Executive Police Support (Executieve Politie
ondersteuning); d)Management (Beheer).m
2) The National Crime Squad (Landelijk Rechercheteam; (LRT)) has recently been absorbed
into the National Crime Intelligence Divison (Divisie Recherche) and is now named as
the department of Crimal Investigations (Recherche Onderzoeken). The National Crime
Squad was created in 1995 and has functioned as the operational investigation arm of
the KLPD. The main aim of the LRT was: delivering an adequate (inter-)national
performance against organised crime in cooperation with the regions." The focus of
the LRT was: the investigation of crimes which, considering their seriousness, frequency
or organised nature, seriously undermine the rule of law, and for which a high degree of
expertise on financial and revenue issues is required; investigation in response to
international mutual assistance requests; investigation of crimes committed in a national
or international context necessitating the involvement of the LRT; and serious
"horizontal" fraud cases.
Between January 1996 and December 1998, the LRT initiated 26 investigations into
crimes, most of which had a financial component. The aim of the LRT was been to cooperate
with the core squads, the regional criminal investigation departments and the special
investigation services (btjzondere opsporingsdiensten), both in terms of human resource as
well as information capacity. The regional forces and the core squads (see below) argue
they noticed little of this support, which was apparently due to a lack of capacity.' 2 The LRT
merged with intelligence (Directie Recherche), transport operations and technical support
facilities on 1 January 2000. The office in Zoetermeer is responsible for information and
networking tasks, and the office in Driebergen is responsible for supporting and autonomous
tasks.°

II. THE PUBLIC PROSECUTION SERVICE IN THE NETHERLANDS

Like the Dutch police service, the Public Prosecution Service (Openbaar Ministerie)
underwent a major reform process during the 1990s. The most important challenge was to
transform the organisation from autonomously acting professionals to a more cohesive
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professional organisation. The findings of the Parliamentary Committee were a considerable
blow to the service, and much has been done since to strengthen central supervision and
accountability, in particular with regard to (international) organised crime investigations
which often requires innovative policing techniques.

Organisation and Structure of the Prosecution Service
The Public Prosecution Service is a national organisation. The Public Prosecution Service
is not a governmental department like a Ministry: together with the courts, it constitutes the
judiciary, which is the authority responsible for the administration of justice: 4 Though
hierarchically subordinate to the Minister of Justice, who is politically responsible, the
Public Prosecution Service is part of the judicial organisation/is a judicial organisation,
together with the judiciary.
Despite the fact that the Public Prosecution Service has the status of a national
organisation, there was a lack of unity/uniformity. In the second half of the 1980s, a clearly
recognisable national policy seemed absent. The Procurators General were captured in a
vague structure, as it was for instance unclear where policy initiatives stemmed from.'
Under former Minister of Justice Korthals-Altes, a proposal was launched to create an
independent forum for the Procurators General, but the Minister of the Interior and the
Secretary General turned it down. The compromise was to create a rather small agency,
which was restricted to two officials from the Prosecution Service. Creating a single structure
for the Public Prosecution Service would have consequences for the position of the Procurator
General, as it would imply the abolition of this superior position in a group of districts: 6
A recent, large-scale reorganisation of the Public Prosecution Service was undertaken
on the basis of the "Donner report"." Mrs Sorgdrager, who was Minister of Justice at the
time, declared in a letter on 14 December 1994 that she could largely accept the
recommendations of the Donner Committee. She promised to elaborate this in an advice
from the cabinet. In May 1995 a Plan of Action was published: 8 Implementation of the plan
was delayed by the findings of the Parliamentary Inquiry Committee.
The reform process started in 1995 and was recently completed. The reorganisation
was evaluated. The main conclusions of the evaluation were that:
• The Prosecution Service is indeed working more as one organisation, which is made
clear in the autonomous management of means and facilities, an independent cycle of
planning and accountability, an independent main office of the Board of Procurators
General.
• It appears that the social orientation of the Prosecution Service has been strengthened,
which means that the service is able to give a better contribution to the safety of citizens
and the integrity of society (improvement of professional administrative capacity).
• The quality of the processing of cases is sufficient, but there is scope for improvement.
• The authority vis-à-vis criminal investigation has been improved; approximation of
working processes of police and prosecution service: 9
The reorganisation of the Public Prosecution Service was particularly difficult in view
of the political influence. A conflict between the Minister of Justice, Ms Sorgdrager, and
the Chief Procurator General, Mr Docters van Leeuwen, culminated in a (non-voluntary)
resignation of the latter. 2° The latest news is that the contact between the Procurators General
and the Chief Public Prosecutors has suffered a major setback.'
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In 1998, the service numbered 443 prosecutors. From an international perspective, this
amounts to 3 public prosecutors per 100,000 inhabitants, which is low compared to other
"benchmark" countries, such as Sweden (7.9), Canada (5.6), Denmark (10) and Germany
(7 .5) .22

Tasks and Functions of the Prosecution Service
The Public Prosecution Service decides whether an offender must appear before court and
it prepares the indictment. It has sole discretion to decide whether a case should be prosecuted.
The Service almost entirely works in the field of criminal law. 23
The Public Prosecution Service carries ultimate responsibility for the criminal
investigation: the police have to give account for their actions to a public prosecutor, the
officer of the Public Prosecution Service. Every investigation is carried out under the
instructions of a public prosecutor, who ensures that the police observe all rules and
procedures laid down by law. This is of particular importance in the case of a serious offence,
where the public prosecutor will be in direct charge. The Public Prosecution Service is also
responsible for supervising investigations carried out by other authorities, such as the
municipal social services, the Fiscal Intelligence and Investigation Service (HOD), and the
Economic Investigation Service (ECD). 24
Coordination by the Public Prosecution Service of the police can be undertaken by
virtue of national public prosecutors at the National Public Prosecutor's Office, who are
mandated to carry responsibility for certain forms of criminality (organised crime, smuggling
of migrants, terrorism, environmental offences, money laundering and fraud). The 20 Chief
Public Prosecutors are organised in the form of a Council (OM-Beraad), which deals with
important questions relating to administrative, organisational and content matters, in order
to achieve a speedy and uniform point of view on behalf of the top members of the Public
Prosecution Service. Members of this Council are the members of the Board of Procurators
General, the 20 Chief Public Prosecutors and the five Chief Advocats General of the Public
Prosecution Departments. The Council also has to ensure a more effective and cohesive
functioning of the Public Prosecution Service." The Council replaces the supra-regional
college of Chief Public Prosecutors. The organisation of the Public Prosecution Service
corresponds to the various types of law court in the Netherlands. First there are the subdistrict courts, followed by the district courts, the courts of appeal and finally the Supreme
Court. The Public Prosecution Service has an office in each city with a court of law.

Central Coordination Trends within the Public Prosecution Service
First, we should mention the creation of a (national) Board of Procurators General (College
van Procureurs-Generaal). The Board of Procurators General is the Public Prosecution
Service's highest authority, and plays a key role in the determination of policy on investigation
and prosecution. The committee and its staff form the department's head office. The Board
of Procurators General meets with the Minister of Justice on a monthly basis (except for the
month of August). 26 The meeting itself is not a decision-making forum, although it is the
catalyst for decision making between the Ministry of Justice and the Public Prosecution
Service.
The board is composed of three to five Procurators General and is a Collegial Council
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which stands above the Public Prosecution Service. The Board is chaired by one of the
Procurators General, and is appointed for a three-year term (this term can be renewed once).
Its powers include:
a) giving general and specific orders to members of the Prosecution Service;
b) collection of relevant information originating from the members of the Prosecution
Service;
c) subordination of district heads with regard to the performance of their duties." This
creates a legal condition for central, uniform policy implementation.
• The Board of Procurators General concerns itself explicitly with supra-local matters:
1) the introduction of new policy requiring specific, national instruments; 2) crime at local
level which is "not visible" (e.g. corruption); 3) crimes requiring a supra-local repressive or
preventive approach; 4) international obligations.
The Board is in charge of prior approval of local plans of action, and exercises process
evaluation on the basis of questions such as a) has the problem been made clear and is it
based on a solid view of the environment?; b) is there a logical connection between the
problem and the intervention strategy?; c) are agreements with external partners sufficient?;
d) have agreements been effected in the internal management of the prosecution district?; e)
is information available on law enforcement implementation? Hence, the emphasis is on
quality evaluation rather than content?'
The board of Procurators General is advised by a — among others — serious crime
committee (CcZwaCri), which fulfils an important function in policy-making concerning
organised crime and which filters recommendations about organised crime control .The latter
committee — consisting of Chief Public Prosecutors and Chief of Police and headed by one
of the Procurators General — initiated a Public Prosecution guideline, e.g. a priority setting
instruction for core squads in the national action against serious and organised crime. The
CcZwaCri has been appointed as coordinating body in the context of Recommendation 20
of the High Level Group Action Plan against Organised Crime (1997). The Dutch member
of the Committee is Mrs J. Kuitert, teamleader International Affairs at the National Public
Prosecutor's Office. She reports to the Title VI Multidisciplinary Group on Organised Crime
about relevant developments in the EU in the area of CcZwaCri.
Second, we should consider the National Public Prosecutors's Office (Landehjk Parket),
which had been under construction since 1995 29 and which acquired legal status on 1
September 1999. This office exercises judicial supervision of the National Police Agency
(ICLPD), in particular the national crime squad (LRT) and the national criminal intelligence
service (Directie Recherche). Moreover, it cooperates closely with other prosecution bureaux,
the six core squads (kernteams)," the core squad environmental crime, the regional criminal
investigation departments, and foreign criminal investigation departments. Within the new
structure of the Prosecution Service, the Landelijk Parket is one of the 25 offices (19 district
offices, 5 ressortsparketten). The legal basis for the National Prosecution Public Prosecutor's
Office can be found in Articles 134 and 137 of the law on legal organisation (Wet op de
Rechterhjke Organisatie).
The Landelijk Parket prepares and drafts the national policy against organised crime
for the College of Procurators-General, particularly through prioritising the activities of the
core squads. 31 The National Public Prosecutor's Office also accommodates the secretariat
of the Central Assessment Committee. A public prosecutor at the National Public Prosecutor's
Office is competent to prosecute crimes of an (international) organised nature.
The Public Prosecutors of the Landelijk Parket direct the criminal investigations of the

8

The Netherlands

national crime squad (LRT). This means that the Landeltjk Parket is the official competent
authority for all matters related to international exchanges of information concerning
organised crime cases. There is intensive cooperation between the National Public
Prosecutor's Office and the national crime squad when it concerns the investigation of large,
complex and international organised crime cases, for which specialist expertise is required
in the area of financial investigation. An operational task of the Landeltjk Parket is the
coordination and performance of foreign requests for legal assistance.
On 16 April 1999, the National Public Prosecutor's Office accommodated the following
portfolios: a) one Public Prosecutor (PP) for the LRT and three PP's for the LRT criminal
cases; b) one PP charged with the "unusual" transactions unit and who is particularly
responsible for the (inter-)national control of money laundering; c) one PP responsible for
the criminal intelligence department of the KLPD and some special investigation services;
d) one PP for the national coordination of infiltrations, witness protection, smuggling of
migrants, terrorism and who liaises with the state intelligence office; e) one PP responsible
for international mutual legal assistance; f) one PP for the criminal intelligence department
of the General Inspection Service and deputy chief PP of the National Public Prosecutor's
Office. The recent reorganisation (January 2000) of the National Criminal Intelligence Service
and the National Crime Squad probably has a bearing on the logic of these portfolios.
Third, we should consider the Central Assessment Committee (Centrale Toetsingscommissie). The CTC advises the Board of Procurators General on the employment of
certain investigative techniques in certain specific cases. The CTC has been independent
from the moment of its creation in 1994. Since then an advisory task has been added to its
mandate as a result of the recommendations of the Parliamentary Inquiry Cominittee. At the
moment, the CTC consists of two chambers, each of which has one chairperson, and about
six members amongst whom some (national) public prosecutors and a police officer. Both
chambers have a secretary who is seconded by the Ministry of Justice. The CTC secretariat
is part of the National Public Prosecutor's Office.
The provisional guidelines, which date from the end of 1996, state that the next special
investigation techniques are to be assessed by the CTC through the mediation of a chief
public prosecutor: a) various forms of long-lasting and project-related infiltration and "storefronts"; b) controlled release of damaging or dangerous goods; c) deals with criminal
witnesses; d) requests for witness protection. The CTC requires the registration of a number
of other special investigation techniques, such as controlled delivery and the use of cameras."
With the entry into force of the new law on special police investigation techniques" on 1
February 2000, the role and tasks of the CTC are being reconsidered. On the one hand, it is
expected that the new law will result in less work for the CTC, on the other hand new
investigation techniques (such as direct bugging and the employment of infiltrators) may
result in more work. 34

III. ORGANISED CRIME IN THE NETHERLANDS
No one single definition of organised crime seems to be generally accepted. However, as
the realisation that organised crime represented a serious threat to Dutch society took hold,
discussion about how organised crime should be defined gained momentum.
A first formal attempt to tackle organised crime was laid down in a general action plan
(Plan van Aanpak Georganiseerde Criminaliteit) in 1992, which comprised a proposal to
create five or six large interregional crime squads. Moreover, criteria were established which
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were used as indicators to determine periodic crime analyses and national priorities." Criteria
are however regarded as supportive means only, and a need for a general framework has
been recognised.
The Research and Documentation Centre of the Ministry of Justice (WODC) has been
charged with the development of a method to present and evaluate crime situations.Th The
research is undertaken together with the National Criminal Intelligence Service (Directie
Recherche) and the Serious Crime Committee (Cczwacri)." The serious crime committee
is chaired by the Procurator General who carries the portfolio on serious and organised
crime. The Serious Crime Committee (CcZwaCri) advises the Board of Procurators General
on priorities in criminal investigations concerning organised crime that manifests itself
nationally and internationally.
One of the main findings of a working conference at the criminal investigation school
at Zutphen was that a national framework for criteria to tackle organised crime was lacking.
The former Coordinating Policy Forum (CBO) studied the definition brought forward by
the "Fijnaut Group", which conducted the investigation into character, size and threat of
organised crime in the Netherlands in the context of the Parliamentary Inquiry into proactive
investigation methods. 38 Although the CB0 recognised the workability of the definition, it
queried the interest which might be served by it.
In the end, CBO (which is now the Serious Crime Coordination Committee — CcZwaCri)
distilled the characteristics, which apply both to organised crime and white-collar crime
(organisatiecriminaliteit), to the following five:
1) Infringement of physical and material goods or of personal or business life
2) Financial profit
3) Effect on public administration
4) Effect on legal markets
5) Counter strategies.
This has resulted in the establishment of a rating system. Further research on organised
crime has demonstrated that this type of criminality is generally not undertaken by individual,
self-supporting criminal organisations, but is carried out by national and international
networks. Ideally, the strategy against organised crime should be focused on identifying
and tackling crucial "nodes" inside these networks, by professional teams, resulting in
effective penal or other type of responses. It is formally accepted that these priorities are
determined on a national level."
Concrete proposals to undertake criminal investigations into organised crime are
"weighed" by a central group, which is under the responsibility of the National Public
Prosecutor's Office (Landelijk Parket), with the participation of the National Criminal
Intelligence Service. The group is responsible for the critical adjudication of the proposals,
the factual material (reliability of the information and the sources), the feasibility of the
investigation, and the time span within which the investigation is supposed to lead to concrete
results. This approach is supposed to prevent an isolated and segmented position of the core
squads. On the basis of this weighing exercise, investigations are delegated to the various
core squads. 4°
A recent recommendation concerning the criminal investigation of man smuggling is
that investigations which are considered to be suitable for the supra-regional police squads
are put on the agenda of the Serious Crime Committee so that — if the investigation is
chosen by this committee — the Board of Procurators General may decide to charge one of
the supra-regional (core) squads or the National Crime Squad (LRT) with the investigation.'
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IV. LAW ENFORCEMENT UNITS TO FIGHT ORGANISED CRIME

In the 1980s, the Dutch police service was still divided into a national police and several
municipal police services. Regional squads were developing, and towards the end of the
1980s, the Interregional Crime Squad (IRT Utrecht—Noord-Holland) was created with a
specific purpose to investigate organised crime cases. This development was paralleled by
considerable discussion about increasing the scale and use of investigation methods.
In this section, we will not draw a specific distinction between local and national antiorganised crime units. Against the background of the regionalised structure of the Dutch
police service, most anti-organised crime units are based on a regional, rather than local
level, and they interact directly with the national criminal investigation service. Details
about the national police agency, which incorporates the national anti-organised crime
departments, can be found above in section I and below in section VII.

Tactical Investigation Departments
Tactical investigation departments ("tactische recherche") are responsible for the collection
of evidence for concrete criminal court cases. They are mostly organised at three levels
(basic units, districts, regions). Those which concern organised crime are mostly situated at
the regional level, whilst evidence concerning frequent crimes is gathered at local district
leve1.42 In the event of criminal investigations of organised crime, the regional units of the
tactische recherche are mostly elaborate teams or units which focus on certain criminal
organisations. These investigations are often elaborate and time consuming, which means
that these teams usually do not handle more than 10 or 11 investigations annually." For the
employment of investigative techniques (such as interceptions of telephone communications)
the tactische recherche and the criminal intelligence departments often make use of supportive
services, namely the surveillance team (OT), the section technical support (STO), the police
infiltration team (PIT)," and the apprehension team (AT)." The request for support requires
a prior authorisation from the Public Prosecutor.

Regional Criminal Investigation Squads
Following a strong lead by the Prosecution Service, the Regional Criminal Investigation
Squads were created at the beginning of the 1990s." There was a growing awareness among
police and judicial services that organised crime was not being met with an appropriate
response, and thus the regional forces in North Holland and Utrecht allocated 1% of their
force to the creation of an Interregional Crime Squad (Interregionaal Recherche Team —
IRT). 47 The action plan against organised crime (1992: "Plan van Aanpak Georganiseerde
Misdaad") led to the creation of five more interregional crime squads. The target of these
squads is the supra-local (international) organised crime and organisational (white-collar)
crime ("organisatiecriminaliteit").
In 1993, Procurator-General Gonsalves established that these Interregional Crime Squads
required central national coordination. A proposal to create a special portfolio "organised
crime" for the direct management of the interregional crime squads was ditched by the
Procurators-General." The Parliamentary Inquiry Committee was doubtful about the value
of the interregional crime squads, but recommended they should remain.
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Core Squads
The seven (including the National Crime Squad, LRT) squads are now generally referred to
as "core squads" (Kemteams)." The tasks of the core squads include:
a) carrying out exploratory research
b) carrying out criminal investigations
c) crime prevention
d) providing support to the regional forces in the area of law enforcement. 5°
Even though the creation of the interregional core squads may be considered as a form
of central coordination, the organisational structure of these core squads differs quite distinctly
between the peripheral and the non-peripheral squads. The core squads "Randstad Noord
en Midden", Zuid and Noord-Oost Nederland" are identifiable, separate organisations for
cases of supra-regional importance. The other three are more or less embedded within the
regular criminal investigation structure of the regional forces. The Board of ProcuratorsGeneral allocated a special domain to each core squad (e.g. the core squad Nord-Oost
Nederlands conducts investigations on east European crime, and the core squad of RotterdamRijnmond mainly investigates south-east Asian crime). 5 ' The core squad Noord-Oost
Nederland accommodates a special man-smuggling unit for a probationary period of four
years. The core squads apply the whole range of special investigation techniques, including
interception, camera surveillance, infiltration and pseudo purchases.
For the purpose of special investigations, they may use the support of a national technical
support service (Dienst technische operationele ondersteuning — DT00), which is part of
the National Police Agency (KLPD), which for instance carries responsibility for placing
tracking devices and video cameras.
There is still a concern about whether the six interregional core squads are regionally
controllable. The functioning of these core squads has been subject of criticism: the tackling
of organised crime is considered to be insufficient, notably because a "nodal" approach of
criminal networks is lacking. The reason for this is that there is an absence of information:
the information position of the National Criminal Intellitence Service (CRI) on the basis of
the existing information exchange with the regional police forces is regarded as insufficient,
both in qualitative and quantitative terms. 52 Moreover, the temporary evaluation committee
(successor to the Parliamentary Inquiry) observed that the cooperation between the core
squads tends to be minimal, and recommended that the squads should be linked together."
This view is however rejected by the current Director of the National Criminal Intelligence
Service, Mr Van Gemert, who claims that the core squads have jointly appointed a policy
official. Moreover, the heads of the core squads have coordination meetings with the
participation of their public prosecutors. The serious crime committee (CcZwaCri) monitors
the cohesion of their activities, and in large-scale operations the core squads are expected to
offer mutual assistance, which is apparently given frequently. The parliamentary evaluation
committee recommended that each core squad acquires its own Criminal Intelligence
Department (Criminele Inlichtingendienst, or CID), which would link it to the national
register?' The core squads are currently the subject of an evaluation but have a permanent
status.
Another squad — not formally a core squad but of national importance — deals with
Serious Environmental Crime (Kernteam "Zware Milieucriminaliteit"), and is based in
ICrimpen aid Ijssel. The team was officially launched on the basis of a covenant which was
signed at the end of 1995. The core squad is managed by the Rotterdam-Rijnmond Regional
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Police Force, and is a sub-department of the Regional Crime Squad (Regionale
Recherchedienst (RRD)). The core squad is however a cooperation framework between
different services. Its members are the Ministry of Housing, Planning and Environmental
Affairs (VROM, members of the Milieubijstandsteam), the DRCI, Amsterdam-Amstelland
Regional Police Force, Rotterdam-Rijnmond Regional Police Force, Zuid Holland-Zuid
Police Force, and the Midden- and West-Brabant Police Force. The core squad on
environmental crime is engaged in exploratory criminal investigations, cooperation with
the regional police forces on the investigation of environmental crime cases, participation
in environmental cases, execution of market exploratory research. Some of these activities
are performed on a national level. The core squad also has an information group. In the
course of 2000, the Serious Environmental Crime Squad will become a department of the
National Police Agency (KLPD).

Synthetic Drugs Unit
A noteworthy specialised crime unit is the Synthetic Drugs Unit (USD), which is based in
Brabant-Zuid-Oost (Eindhoven). In July 1996, the core squad "Zuid-Nederland" conducted
an analysis of synthetic drugs. The researchers advocated the creation of a national unit.
During that same year, the government decided that the trade and production of synthetic
drugs deserved national priority, which led to the creation of the Synthetic Drugs Unit. The
Unit is specialised in combating the trade in and the production of synthetic drugs, such as
ecstacy (in particular MDMA), amphetamine and LSD.
The USD functions jointly with the core team "Zuid-Nederland". The Chief Public
Prosecutor of the Den Bosch district exercises control and supervision, and the management
of the Unit is in the hands of the regional police force Brabant Zuid-Oost. The Unit has
offered assistance to the activities of the special investigation services, and has assisted in
carrying out foreign requests for legal assistance.
The main tasks and objectives of the Synthetic Drugs Unit are:
1) promoting and improving national coordination of information streams in the area of
synthetic drugs and the operationalisation of that information
2) improving the finalisation of legal assistance requests in the area of synthetic drugs
3) supporting district parquets, core teams, police regions and special investigation services
in criminal investigations on synthetic drugs
4) carrying out national and international criminal investigations into organised crime.
It has drawn officers from the police service (20), the Royal Military Constabulary
(10), the customs service (4), the ECD (8), the FIOD (4), the National Criminal Intelligence
Service (3), and 1 from the National Traffic Inspectorate (Nationale Verkeersinspectie).
The Unit is jointly financed by the Ministries of Justice, the Interior, Defence, Finance
and Economic Affairs for the investigation services that are subjected to their competences.
The largest synthetic drugs syndicate which was caught was thought to have generated
NLG 264 million, but only NLG 15 million could be traced. 55 The Synthetic Drugs Unit
featured in the media, as the Haaglanden regional force was apparently no longer prepared
to second two chemists/laboratory experts to the Unit. 56
The USD was evaluated during its third year of operation. The results will be published
at the end of the year 2000. An important question to be answered is whether the USD
should be given national status, or whether they should be incorporated into a core squad on
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synthetic drugs. A future trend is liekly to be a focus on the environmental and security
component of the production of synthetic drugs. Many of the basic materials are dumped
and the Fire Service in particular attaches great interest to the matter. The American Drug
Enforcement Administration gives courses on these issues. A new partner for the USD is
VROM (the Ministry for Housing, Spatial Ordering and Environment); together they are
preparing a protocol which obliges the perpetrator of environmental crimes through dumping
to pay a fine.

Other Specialised Squads
Furthermore, in the field of anti-organised crime units there are the following specialised
squads that may or may not have relations with the fight against organised crime:
• Fraud Squads: There are currently four interregional fraud squads (interregionale fraude
teams — IFTs). In the course of the year 2000, similar provisions are to be established in
Amsterdam, Rotterdam and The Hague.
• Football Vandalism: Utrecht (Central Information Point). The issue of football
vandalism has gained wide political and media attention because of the preparations
for the European Championships 2000. One regional chief constable has been assigned
with the portfolio of football vandalism in order to coordinate efforts.
• Computer Crime: Computer crime units (mostly with an interregional task) in:
Groningen (Bureau Computercriminaliteit Gmningen); Gelderland-Zuid (Interregionaal
Amsterdam-Amstelland (Productgroep
Team Computercriminaliteit);
Computercriminaliteit); Haaglanden (Interregionaal Team Computercriminaliteit);
Midden- en West-Brabant (Interregionaal Bureau Computercriminaliteit), Gerechtelijk
Laboratorium (Sectie Forensisch Computer Onderzoek), and the CRI (Afdeling
Computercriminaliteit).

•

Cybercrime Squad: The National Police Agency is in the course of establishing a
squad for the fight against Internet criminality. The squad will comprise 15 different
investigating officers. It is expected that child pornography, illegal trade and credit card
fraud will represent the bulk of the investigations."

Criminal Intelligence Departments
It should be pointed out that all twenty-five regional police forces have a (serious) organised
crime branch within their organisation." Essential to the investigation of organised crime
are the Criminal Intelligence Departments (CIDs), which are mostly subdivided into
separate departments." The Van Traa Committee argued that the CIDs were operating too
much on an autonomous basis. The Temporary parliamentary committee which evaluated
the implementation of the recommendations of the Van Traa Committee asked the government
why there was still no precise normative description of the task of the CIDs. An Advisory
Council for CIDs was created in 1995 and it issued guidance in 1999 about the organisational
embedding of the CIDs within the general criminal investigation services of the police. 6°
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V.

PUBLIC PROSECUTION UNITS FOR THE FIGHT AGAINST ORGANISED
CRIME

The creation of the National Public Prosecutor's Office (Landelijk Parket) does not result
from reforms proposed by EU legal instruments, but existed prior to the Action Plan on
Organised Crime in a slightly different format. However, its coordinating tasks seem to be
in line with the recommendation. As discussed under II, national coordination centres have
been created within the Prosecution Service to deal with organised crime, in particular the
National Public Prosecutor's Office, the Board of Procurators General and the Central
Assessment Committee.
In cooperation with the police service, "intelligence desks" (informatieknooppunten)
are to be established within the districts (arrondissementen), in accordance with the core
squad structure. Each core squad and the relevant Chief Public Prosecutor are jointly
responsible for one of these intelligence desks. They have to create an information platform
in their specific field of attention. They are supposed to generate national intelligence within
these particular fields. Information desks are currently being created in the police regions to
support the intelligence desks.
Following the recommendations of the Parliamentary Inquiry Committee (1996), each
district appointed an officer of investigations (recherche-officier van justitie). Most of the
prosecution bureaux have a specialised unit within which officers focus on serious crime. 6'
In 1998, the prosecution bureaux were requested to widen their attention for serious and
organised crime cases. 62
Except for the drugs trade, many other issues are looked at from a regional point of
view: organised fraud, man smuggling and the trade in human beings, serious environmental
crimes, civil service offences (corruption), large-scale burglary, suspicious concentrations
of power within dance venues, bars, etc. Except for primary perpetrators, attention is devoted
to the supporting criminal network (e.g. money launderers). In the drugs context, there is a
particular focus on: synthetic drugs (all prosecution bureaux provide information to the
Synthetic Drugs Unit); sale of hard drugs to school pupils; commercial production of
marihuana plants; coffee shops.° In 1998, it was expected that nationally, 85 to 90 organised
crime cases would be dealt with (this was the numerical goal). In reality, there were 150
cases in different investigation phases, and 33 cases under preparation. The National Bureau
of Public Prosecution prepared 8 investigations in 1998, particularly in the field of largescale fraud and international legal assistance. On 1 December 1998, the Man-smuggling
Unit (part of the core squad North and East Netherlands) commenced its activities for a
probationary period of 4 years.
More details about the organised crime structures within the Public Prosecution Service
can be found in section II.

VI.

MULTIDISCIPLINARY INTEGRATED TEAMS

Most teams at the national and decentralised level in the area of organised crime have a
multidisciplinary nature (Recommendation 20 of the High Level Group Action Plan on
Organised Crime).
• First, it should be noted that the National Crime Squad (LRT) is a multidisciplinary
integrated team.
• Second, the other six core squads comprise police inspectors as well as officers from
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•

•

the special investigation services ("bijzonde re opsporingsdiensten"). There is
increasingly experimentation with ad hoc cooperation, especially in the core squad
"Zuid Nederland".m Police officers are more or less seconded from the region to the
squad: they return to the squad after a minimum of four years and a maximum of six
years. 65 Almost every core squad includes or used to include an officer seconded by the
HOD, Military Constabulary or the Immigration and Naturalisation Service. A new
regulatory guideline for the core squads ("kemteamregeling") entered into force on 1
January 2000, which contains a further specification of their task. The squads are to be
financed in a different way. The Minister of the Interior will decrease the budgets of the
regional police forces proportionally and redistribute these funds directly to the core
squads. The core squads have a mandate to conduct exploratory investigations, criminal
investigations, prevent criminal acts and support the regional police forces in the field
of law enforcement (all this within the framework of the combating of organised crime
of national or international importance). 66
Certain core squads are specialised in certain forms of crime. This includes — as already
discussed in Section IV — the environmental crime squad (Kernteam Zware
Milieucriminaliteit), which engages in exploratory criminal investigations, cooperation
with the regional police forces on the investigation of environmental crime cases,
participation in environmental cases, and the execution of market exploratory research.
Also the Computer Crime Units are multidisciplinary in nature as they cooperate with
forensic experts of the judicial laboratory and the National Criminal Investigation
Department.

Financial Intelligence Units
Also the financial intelligence units (as foreseen by article 6 of the 1991 Money Laundering
Directive) are composed as multidisciplinary teams. There is not one central financial
intelligence unie in the Netherlands. However, there is a central notification desk for unusual
transactions (Meldpunt Ongebruikelijke Transacties — MOT), which is based on a Dutch
law (Wet melding ongebruikeltjke transacties; entered into force on 1 February 1994). 68 The
basis of the MOT law is to implement the EC Directive of 10 June 1991, and seven
recommendations of the Financial Action Task Force on money laundering of 30 May 1990
in Dutch law. The complementary unit of the MOT is the Bureau Landeltjk Officier Meldpunt
Ongebruikelifice Transacties — BLOM, which is the Desk of the National Prosecutor for the
Notification of Unusual Transactions. The BLOM — which could be compared to the financial
units abroad — is situated within the National Criminal Intelligence Service (Divisie
Recherche). In the course of the year 2000, a decision is likely to be made about the creation
of a notification desk for money laundering.
A choice was made for a notification/registration desk independent from the police.
The rationale behind it was to create a buffer in order to prevent notifications of unusual —
not necessarily "suspect" — data being inserted directly into the criminal investigation circuit.
The Minister of Justice is responsible for the general management and organisation of the
MOT.69 A national public prosecutor (Landelijk Officier van Justitie), who is a member of
the National Public Prosecutor's Office, was appointed to manage the information flows
from and to the police organisation and to determine criminal investigation priorities (in
line with the principle of expediency). The "MOT" prosecutor has been accountable to the
Procurator General, with serious organised crime in his portfolio (who is also chairman of
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moro).

The current draft Title VI decision
the interdisciplinary supervisory committee of the
on financial intelligence units may have an impact on the Dutch system, which currently
draws a distinction between suspect and unusual transactions (see also above).
The central objectives of the MOT are:
1) Collection, registration, processing and analysis of data concerning unusual transactions
which are notified by financial institutions on the basis of legally established indicators,
to see whether these data are important for the prevention or the detection of criminal
offences.
2) Prevention of misuse of the financial system for money laundering and the control of
money laundering.
The Dutch MOT cannot simply be compared with financial intelligence/reporting centres
abroad, mainly because in other countries only suspect transactions are reported, while in
the Netherlands unusual transactions are reported. There is regular exchange of notifications
with the Belgian CFI (Cel voor Financiele Informatieverwerking). In 1998, 88 suspect
transactions were notified to the Belgian authorities; the Belgians notified 95 transactions
to the Dutch MOT (297 in 1997). The MOT takes part in an EU project which aims at
assisting countries of central and eastern Europe to fight money laundering practices.
The number of notifications rose from 16974 in 1997 to 19303 in 1998. Except for
regular notifications concerning unusual transactions, 5977 notifications were entered
concerning unusual money transfers. Most notifications originate from currency change
offices (11,913), followed by the banks (7,013), casinos (571) and credit card companies
(494)• 7 ' A special automated system was established in 1997 (MOTION), which allows the
investigators at the notification centre to compile dossiers and to quickly retrieve suspect
transactions. A pilot project was started with four regional police forces to send the
notifications electronically. 72
There is also a project on Financial Investigations (Project Financieel Rechercheren),
which is a collective initiative from the College of Procurators General and the Council of
Chief Constables (Raad van Hoofdcommissarissen). In order to intensify the fight against
horizontal fraud, four inter-regional fraud units were created, which means that the
prosecution districts (arrondissementen) and regional police forces cooperate in the fight
against fraud. Also the National Crime Squad (LRT) accommodates a Fraud Team. A national
bureau/desk for horizontal fraud ("landelijk loket horizontale fraude") has been created in
Rotterdam to encapsulate the inter-regional fraud teams.
A crucial actor in financial investigations is the Fiscal Intelligence and Investigations
Service (HOD — Fiscale Inlichtingen — en Opsporingsdienst), which is embedded within
the National Revenue Office and which is subjected to the authority of the Ministry of
Finance. This service is primarily responsible for the investigation of fiscal fraud offences.
It contributes to the investigation of organised crime by taking part in cooperative ventures
with police and other special investigation services, but only when there is a fiscal or customs
element. Its expertise with fmancial investigations is regarded as crucially important in the
criminal investigation of organised crime." The HOD cooperates on short-term investigations
into drug transports, in the context of cooperative ventures with police, royal military
constabulary and customs. At Schiphol Airport, the HOD is frequently involved in the
performance of controlled deliveries. 74
The effectiveness of the implementation of money laundering legislation is evaluated
by the Financial Action Task Force (FATF), which has concluded that the Netherlands
adequately meets the international obligations and is even considered to be advanced in
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some respects. 75
The HOD cooperates with the core squads on a structural basis. Each year, a framework
covenant is made up with the Public Prosecution Service for the cooperation with the police
in fighting "communal" offences. At the time of writing around 15 HOD officers were
stationed within the core squads. Some were seconded, others remained functionally within
the HOD. Their competencies varied!'
It is hard to know with exactitude whether there are agreements or other arrangements
with the view to improving their cooperation (as foreseen by the Council Resolution 96/C
375/01 of 29 November 1996). Examples are the annual covenant between HOD and Public
Prosecution Service concerning cooperation in core teams and cooperation with police to
combat communal crimes tit is unknown whether this covenant was inspired by the 1996
EU resolution) and a directive concerning the cooperation between the National Taxation
Office and the police and other investigation services (Voorschrift inzake de samenwerking
van de Belastingdienst met de politic — en andere opsporingsinstanties). The HOD cooperates
with the customs service with respect to the criminal law aspects of drug transport uncovered
by the customs service.

VII. INTERNATIONAL COORDINATION AND CONTACT POINTS

The coordination function is in principle carried by certain branches/departments within
the National Police Agency (Korps Landelijke Politiediensten (KLPD). The chief
responsibility for the coordination of the flow of information between the Dutch police
service and foreign or international police bodies is vested within the National Criminal
Intelligence Service (Directie Recherche), which is a department of the National Police
Agency, and which acts as the national contact point for INTERPOL, Europol, and Schengen/
SIRENE.

The Reorganisation of the National Criminal Intelligence Service

The National Criminal Intelligence Division is based in Zoetermeer (near The Hague), and
predates the recent police reforms and the Treaty of Maastricht. The National Criminal
Intelligence Division has always been non-operational and has provided criminal investigation
information, criminal analysis expertise to police, the judicial services and the special
investigation services (bijzondere opsporingsdiensten); crime analyses for specific target
groups; coordination and support of criminal investigations for the detection of criminal
cases nationally and internationally. The newly acquired international coordination functions
that flow from Recommendation 1 of the Action Plan have been added to the already existing
functions of the National Criminal Intelligence Division (Directie Recherche).
As can be seen in the overview below, the coordination of international exchanges of
information is predominantly within two departments of the National Criminal Intelligence
Service, namely the Communications and Identification Department (BBI) and the Crime
Intelligence Department.
The Communications and Identifications Department functions as the central contact
point for foreign police services. It uses a "single counter" principle, which is meant to
prevent that the relevant parties do not have to search the right desk for handling their
message. The principle is meant to encourage uniformity, to avoid overlap and time loss.
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Either the Communications Department deals with the message itself, or it facilitates direct
contact between the parties. In order to prevent translation problems, the service has its own
translation unit (English, French, German and Spanish). The officers of the Communications
and Identification Department provide daily advice to police and judiciary about investigation
means in relation to legal assistance requests.
The Crime Intelligence Department delivers, on the other hand, services with regard to
the investigation and detection of serious and organised crime. Its National Intelligence
Coordination Unit provides analysed criminal intelligence to relevant investigation services,
and seeks to give a concrete contribution to the determination of strategies, priorities and
the establishment of the effectiveness of crime control. It also provides advice and
coordination with regard to the coordination on embargo investigations and the national
coordination of rewards for criminal information. Its Regional Exchange of Information
Units (four) facilitate the exchange of intelligence between the 25 police regions and the
various special Investigation Services in close cooperation with the regional "intelligence
desks" (informatieknooppunten).
The International Exchange of Intelligence Unit, which is also part of the Crime
Intelligence Department, explicitly functions as an intermediary between the Netherlands
and foreign countries for international exchanges of information in the area of serious and
organised crime. It concerns information flows with an operational character under the
authority of the National Public Prosecutor's Office (Landelijk Parket). The unit has a number
of geographical desks (Europe; East Europe; America; and Asia, the Middle-East and Africa
combined in one desk). When contact is deemed necessary with a local police force abroad,
liaison officers can be requested to initiate this contact. The National Criminal Intelligence
Service has seconded 36 liaison officers abroad. They are responsible for international
exchanges of information and the coordination of international operational activities. In the
Netherlands, there are at the moment around 37 foreign liaison officers (FLOs). The National
Criminal Intelligence Service (Directie Recherche) is the national coordination centre for
liaison officers.
Also the Special Investigations Department has a number of international responsibilities.
In particular the National Infiltration Unit (Afdeling nationale coordinatie politiele infiltratie
— ANCPI) coordinates (inter-)national infiltration activities on the basis of foreign mutual
assistance requests and requests for assistance from the Dutch police regions and special
investigation services which do not have sufficient infiltration capacity. Furthermore, the
department carries responsibility for witness protection (under the orders of the Minister of
Justice and the Board of Prosecutors General) and provides facilities for and supervision of
police infiltrators.77
The organisational chart of the National Criminal Intelligence Service (December 1999)
accommodates four main services (much of the information has already been discussed
above):"
1) Communications and Identification Department (Dienst Berichtenbehandeling en
Identificatie), which includes a Management Support Unit (stafeenheid Ondersteuning
Management), a Translations Unit (stafeenheid Vertalingen), a Fingerprints Unit
(afdeling Dactyloscopie), and a Communications Unit (Berichtenbehandeling). For
details concerning international exchanges of information, see above.
2) Crime Inteffigence Department (Dienst Recherche Informatie), which includes various
units, namely a) the Management Support Unit (stafeenheid Ondersteuning
Management), b) Data Management Unit (stafeenheid Informatiebeheer
&Kwaliteitszorg), c) the National Intelligence Coordination Unit (afdeling Nationaal
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Inzicht), d) the International Exchange of Intelligence Unit (afdeling Internationale
Inlichtingen-Uitwisseling), e) the disclosure Desks Unit (afdeling Meldpunten), which

functions as the intermediary between police forces for specific purposes of investigation
services and concerns regular information flows with an operational character," the
Suspect Monitoring Unit (afdeling Monitoring), 80 and g) the Regional Exchange of
Information Unit (afdeling Recherche Informatiebureaus), which is responsible for the
information and intelligence flows between the regional forces and the National Criminal
Intelligence Service. The National Intelligence Coordination Unit offers analyses on
the nature and scale of serious and organised crime at the national level; the department
also includes the National Criminal Intelligence Department. The International Exchange
of Intelligence Unit functions as an intermediary between the Netherlands and foreign
countries for international exchanges of information in the area of serious and organised
crime; the department is also the contact point for Dutch liaison officers who are stationed
abroad, foreign liaison officers who are stationed in the Netherlands and the Dutch
desk at Europol. A special working group has been installed by the Minister of Justice
to judge the necessity to tighten the rules for foreign liaison officers.

3) Crime Research and Advice Department (Dienst Recherche Advies en Ontwikkeling),
which offers policy-technical, professional advice, expertise and innovation in methods
and techniques, which is mainly focused on appearance and control of serious and
organised crime. This service includes: a) Management Support Unit (stafeenheid
Ondersteuning Management); b) Documentation and Publications Unit (afdeling
Documentatie & Publicaties); c) Crime Investigation Advisory Unit (afdeling Recherche
Advisering); d) Innovation Programmes Unit (afdeling Innovatie Programma's); e) the
Research and Analysis Unit (afdeling Onderzoek en Analyse); and f) the Crime
Investigation Technology Development Unit (afdeling Ontwikkeling Recherche
Technologie).

4) Special Investigations Department (Dienst Bijzondere Recherche Laken). The service
performs special investigations for police and the judiciary and carries out (preparatory)
criminal investigations in the areas of terrorism/political activism, witness protection,
(international) coordination of police infiltration. It accommodates the following units:
a) Management Support Unit (stafeenheid Ondersteuning Management), b) National
Infiltration Unit (afdeling Infiltratie);" c) Witness Protection Unit (afdeling
Getuigenbescherming); d) Infiltration Support Unit (afdeling Kerntaken); and e) the
Anti-terrorism Unit (afdeling Terrorisme).
Furthermore, the National Criminal Intelligence Service accommodates various staff
units, projects and programmes (financial investigation programme; computer crime and
information technology programme; homicide and sexual crimes programme; environmental
crime programme; narcotic drugs programme; and the forgery and falsifications programme).

A single Criminal Investigation Service (Directie Recherche) was created on 1 January
2000, drawn from the National Criminal Intelligence Service (CRI), the National Crime
Squad (LRT), the national technical support service (DT00), 82 and the transport and
logistics investigation squad (RT&L). 83 The new service employs a total of 1,000 people,
divided over two locations (Zoetermeer and Driebergen). The new Criminal
Investigation Service (Director Wil van Gernert, Deputy Pim Miltenburg) carries out
operational and information tasks. The rationale for these reforms are mentioned below.
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The competencies and powers of the Divisie Recherche, 84 created on 1 January 2000,
combines operational, intelligence and policy-supporting activities, which is the function
normally carried out by a national criminal intelligence service (currently carried out by the
CRI) and a national crime squad (currently carried out by the LRT). This means that the
new Division will have a coordinating task, in terms of policy, and in terms of operations
and the distribution of information/intelligence.
The new Division coordinates the liaison officers. The Military Constabulary and the
Fiscal Intelligence and Investigation Office (HOD) will second officers to the new Division,
which facilitates horizontal connections between the different investigation services.
Furthermore, the new Division incorporates coordination centres for police infiltration
(mostly with an international component) and cross-border surveillance."
Most of the investigations take place within the regional forces and the core squads.
The national criminal investigation division is explicitly charged with the coordination only.
It should be pointed out that within this arrangement, the national crime squad does not lose
its operational powers.

Central Contact Points
The Communications and Identification Department of the national crime investigation
division acts as the central contact point and operates as a single desk for requests addressed
to Schengen/SIRENE, INTERPOL and Europol. As already mentioned above, in the area of
organised crime, the International Exchange of Intelligence Unit functions as an intermediary
between the Netherlands and foreign countries for international exchanges of information
in the area of serious and organised criminality; the department also acts as the contact
point for Dutch liaison officers who are stationed abroad, foreign liaison officers who are
stationed in the Netherlands and the Dutch desk at Europol.
The national crime investigation division comprises the "Dutchdesk Europol". On the
one hand it will provide Europol with Dutch information, and on the other hand it will
facilitate the information flow from Europol to Dutch police services. The Netherlands has
seconded four liaison officers (one from the Fiscal Intelligence and Investigation Office
(FIOD)) to Europol. The liaison officers correspond with the national unit by means of a
structured e-mail system (InfoEx system). The Europol national unit will have direct access
to Europol's information system once the system becomes operational. 86 The desk processes
5,000 messages each year, 75% of which concern drugs.
Moreover, the national crime investigation division accommodates the SIRENE bureau,
which employs around 30 officers. The Netherlands signals information about 700 people a
year.87
Finally, the national crime investigation division accommodates the national central
bureau of INTERPOL. Each year, the NCB INTERPOL receives about 80,000 messages
(220 a day), which leads to 14,000 translations each year. Over 55,000 of these messages
originate from West European countries.
Although functionally still separate, the Dutch desk Europol, the NCB INTERPOL and
the Dutch SIS/SIRENE, can be consulted through one desk or counter. This fusion of
information channels flows from Recommendation 19 of the High Level Group on Organised
Crime. The fusion of information channels provides a single infrastructure and is expected
to result in more efficiency, round-the-clock service, and independent message handling. It
also provides a single translation service to all information channels. One respondent noted
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that quality control (legal and administrative procedures) can also be exercised more
accurately. Moreover, a computer system called LIST makes it possible to consult all three
systems through one computer (from within the Netherlands). About 140 of the 600 officials
currently employed by the Directie Recherche are involved in international exchanges of
information.
The central contact point also provides information to law enforcement agencies on
national legislation, jurisdiction and procedures (Recommendation 19 of the High Level
Group Action Plan). There are three main information systems that are supposed to answer
legal or technical questions, namely the Bureau internationale rechtshulp in strafzaken
(BIRS)" (judicial angle), the national bureau of public prosecution, and the KRIS (CDROM).

Coordination Centres at Interregional Level
By the end of the year 2000, eight regional International Coordination Centres (Internationale
Coo rdinatiecentra — ICCs) and one national ICC (Landelijk Coordinatiecentrum — LCC)
will have been created" for the processing of international mutual (legal) assistance requests.
The International Mutual Assistance in Criminal Matters Desk (BIRS) will be the tenth
ICC. All ICCs will be using the LURIS system. 90The regional police forces have been given
a financial incentive (2.6 million NLG in total on an annual basis) to create an ICC. According
to the agreement the regional forces have to establish a joint ICC together with the Public
Prosecution Service (the relevant judicial authority). For example, an ICC has jointly been
created by the regions of Groningen, Friesland and Drente in the north of the Netherlands.
Similarly, the Amsterdam-Amstelland police force cooperates with Utrecht and GooiVechtstreek. Not all ICCs are accommodated within the police service; the ICC Haarlem is
situated within the Public Prosecution Service, for instance.
The creation of a national ICC (LCC) has been decided by in tripartite consultation
within the National Police Agency (KLPD). It will be located within the National Criminal
Intelligence Service (Directie Recherche) and will take on all mutual assistance requests
that require national expertise and/or intelligence. Like all other ICCs, the LCC will be
supervised by the National Public Prosecution Service, in this case the National Public
Prosecutor's Office. There is no hierarchical relationship between the national ICC of the
Directie Recherche and the regional ICCs. The Directie Recherche only offers expertise on
demand from the regions.
The creation of the ICCs came out of a recommendation of a special committee on
international criminal law enforcement (Commissie Internationale Strafrechtshandhaving),
chaired by Procurator General Mr. Dato Steenhuis, and consisting of members drawn both
from the police forces and the Public Prosecution Service. The most important task of the
ICCs is registration, which allows relevant authorities to supervise the execution of mutual
legal assistance requests. Coordination and the development of expertise are also important
aspects. The surplus value of the ICCs is their multidisciplinary composition (police officers
and officials of the Public Prosecution Service), 9 ' their capacity to coordinate information
flows concerning international mutual (legal) assistance requests, and their available
knowledge and expertise (information desks for the police regions). The directors of the
ICCs meet each other regularly. Currently, they are working on standardisation of working
procedures and criteria for assistance requests.
The legal basis for the creation of the ICCs can be found in all relevant international
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cooperation frameworks, such as Schengen, INTERPOL and (Foreign) Liaison Officers."
The International Mutual Assistance in Criminal Matters Desk (BIRS) at the Ministry of
Justice filters all completed assistance requests before they are handed back to the requesting
states. Formally, all international mutual assistance requests enter the Netherlands via the
BIRS or the INTERPOL-desk at the National Criminal Intelligence Service (Directie
Recherche) in Zoetermeer.
Horizontal Linkages: Meetings, Liaison Officers, Mutual Legal Assistance and
Interoperability
Concerning international law enforcement cooperation, there are several direct horizontal
linkages, such as meetings, with foreign law enforcement services that are specialised in
the fight against organised crime.
Meetings take place at various levels, namely at the level of policy-making, the
operational level, the bilateral level and the expert level. There are many contacts, e.g.
within or around Europol, Schengen, OLAF (the former UCLAF), INTERPOL and at the
bilateral level." Operational meetings are hosted by Europol, where actions subsequent to
analysis results are being discussed. The Working Group SIRENE and the INTERPOL
meetings are also mentioned as specific examples.
The Department on International Networks (Dienst Internationale Netwerken) was
recently created within the National Criminal Intelligence Service. 94 This department will
be the nexus between the Dutch and the foreign criminal investigation services, and will
also be the national bureau for INTERPOL and Europol. The department will support the
Dutch criminal investigation services by providing and maintaining international networks.
The network includes Dutch liaison officers abroad, and foreign liaison officers in the
Netherlands (see above). 95
The Public Prosecution Service supports international requests for legal assistance,
such as SIRENE. A special supporting system, called "LURIS" has been created for this
purpose, in particular with the purpose to monitor deadlines. There is a general expectation
to shorten the terms within which these requests for assistance can be processed. 96
A new law on special police investigation techniques (Wet bijzondere opsporingsbevoegdheden; BOB) entered into force on 1 February 2000." It is the intention of the
Prosecution Service and the police service to provide structured information about the new
law to countries with which the Netherlands undertakes regular investigations."
International Coordinators
Most regional forces employ a coordinator for international or European affairs. Their task
is to advise senior staff on international cooperation issues, to coordinate contacts with
other regions and the Department of the Interior.
National Centre for International Police Cooperation
A national centre for international police cooperation (Nederlands Centrum voor
Internationale Politiesamenwerking; NCIPS) has been established recently, and is integral
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part of the Dutch Police Institute (Nederlands Politie Instituut; NP!). Its principal task will
be to provide coordination of non-operational police cooperation, to deliver policy support,
to realise interregional coordination, and to generate joint policy recommendations on behalf
of all police regions, e.g. vis-à-vis the developments in Title VI. NCIPS will be co-supervised
by an interdepartmental structure.

VIII. SUPERVISION AND CONTROL
The system of supervision and control is probably one of the most complex aspects of any
organisation, let alone a police and public prosecution organisation that functions in a rather
differentiated context. Although the section below contains some information on overall
aspects of accountability, the analysis is limited by the focus on national anti-organised
crime mechanisms.

Internal Accountability Systems
The investigation of criminal cases by the police service is carried out under the judicial
supervision and administrative directorship of the Public Prosecution Service. In official
terms, the hierarchical relationship implies that the lowest ranking official within the Public
Prosecution Service is superior to the highest-ranking official in the police service. This
formal rule tends to be ignored in practice. Moreover, the authority of the Public Prosecutor
tends to be limited when it concerns operational investigations. The authority pertains to a
difference between responsibilities.
In the recent past, much criticism has been ventured about the considerable autonomy
within the police service and a weak supervision in the area of proactive investigation methods
by the Public Prosecution Service.
The Van Traa Committee established in 1996 that the Chief Constables (korpschefs)
did not exercise sufficient authority and that they were badly informed. Hence, the
Parliamentary Committee implicitly criticised the weakness of the internal accountability
system. There was a plea for the restoration of the administrative authority of the Public
Prosecution Service, particularly in view of the employment of proactive investigation
techniques in the investigation of organised crime cases. The criticisms of the Van Traa
Committee resulted in increased awareness by the regional police chiefs of the employment
of (special) investigation techniques and investigations of (international) organised crime.
However, it depends on the size of the regional force and the regional priorities (not always
organised crime) to what extent the regional police chiefs are involved. The chiefs who are
in charge of criminal investigations ("divisiechef recherche") usually have most operational
insight into criminal investigations."

Dual System of Control
Administratively, the police organisation is accountable to a dual system of control: the
public prosecutor and the mayor, the Queen's Commissioner and the Procurator General,
and the Minister of Justice and the Interior. Compared with the previous 1957 Police Law,
the municipalities have lost their own police forces and management over these forces.m°

24

The Netherlands

Their managerial task has effectively been taken over by a Regional Management Board
(bestuurscollege), which implies that the management of the police rests on the principle of
divided power.
The basic construction is a "triangular authority" in each police region, consisting of
the relevant Chief Constable (korpschef), Chief Public Prosecutor (hoofdofficier van justitie),
and Mayor (burgemeester) of the largest town in that region.'° 1 These three actors meet in a
regional board (regionaal college). This construction, which shows gaps particularly vis-avis mayors of smaller municipalities, has led to discussions concerning the democratic
accountability of the mayor in the investigation of (organised) crime cases.
Hence, the political-administrative embedding of the police service has been problematic
from the very moment the Police Act of 1993 was designed: there is no provision for direct
accountability to a democratically chosen body. The accountability vis-a-vis the mayors
does not respond to this need, as the mayors themselves are appointed instead of being
democratically elected. 102 In addition, the administrative border lines of the police regions
do not coincide with those of the twelve provinces, which are administrative entities directed
by a Queen's Commissioner and a Provincial Senate. This implies that administratively,
police regions are floating entities. A large-scale administrative reform of the provinces has
not taken place.
Democratic control of criminal investigation aspects tends to be absent, and is being
delegated to the Public Prosecution Service. The Parliamentary Inquiry Committee
recommended that the relevant mayors should carry much more responsibility, but the
Prosecution service and the mayors themselves expressed objections. The managerial
responsibility for the regional police forces is usually (implicitly or explicitly) delegated to
the Chief Constables. To rebalance this situation, a new Police Act could be considered.
Others have strongly argued against this, as it would make responsibility for the investigation
of organised crime cases (even) fuzzier. The Council of State (Raad van State) objected to
the 1993 Police Bill that it lacked democratic control over the regional police forces, as the
municipal councils would lose a lot of their impact. The Ministers of Justice and the Interior
announced an adaptation of the 1993 Police Bill to amend the democratic and administrative
deficiencies that have been outlined above. 03
Although the police service has its own Inspectorate, it is subjected to a national
inspection service/National Police Internal Investigation Department (Rijksrecherche). This
latter service is located within the Dutch police service, but at an official level it is the only
investigation service which has remained subject to the authority of the Ministry of Justice,
and directly to the Board of Procurators General. It is a small but highly specialised
investigation service. The main objective of the Rtjksrecherche is to guarantee the integrity
of the criminal investigation. Its mandate covers law enforcement organisations (regular
police service and the Royal Military Constabulary), the special criminal investigation
services, the judiciary (including the Prosecution Service), and staff employed by municipal,
provincial and central authorities. The inspection service investigates criminal offences like
fraud, corruption, breach of confidentiality and competencies.

Supervision and Control by the Prosecution Service
The Chief Public Prosecutor has a role in management ("beheer") as well as in the judicial
supervision of the police service. The managerial task is new, and it has been observed that
the Prosecution Service is gradually getting used to its new task. Within the regional college,
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the regional triangle and the district triangle, the Prosecution Service is able to correct the
criminal justice priorities: national and regional priorities are of great importance in this
regard (including priorities with regard to the detection and investigation of organised crime
cases)." According to police officers and mayors, the Prosecution Service is too dominated
by national priority setting. The guidelines of the Board of Procurators-General prevail in
this respect."
With regard to organised crime, the Procurators General, National Public Prosecutors,
and National Public Prosecution Bureau carry principal responsibility for the supervision
of investigations into (international) organised crime.
The Parliamentary Inquiry Committee established that the Public Prosecution Service
did not exercise sufficient authority and was badly informed. Criticism had been expressed
a few years prior in the so-called "Donner Report" (1994). Police officers often complain
that since the Parliamentary Inquiry, the permission for the employment of proactive
investigative techniques has become a lot more bureaucratic ("accumulation of written
orders")."
The Public Prosecution Service itself is accountable to two separate authorities. On the
one hand, the courts review the conduct of the Prosecution Service and the police services.
The Minister of Justice carries simultaneous political responsibility for the Department's
conduct and performance, and s/he may be requested to render account to both houses of
the Dutch parliament. Policy is therefore always on the agenda in consultations between the
Public Prosecution Service and the Minister. The responsibility of the Minister includes
general policy on investigation and prosecution. Only rarely does s/he intervene in individual
cases, although s/he may issue instructions to the Public Prosecution Service officers after
consulting the Board of Procurators General." The Central Assessment Committee is
responsible for the evaluation of special investigative techniques (see under II).

Supervision and Control by the Juge d'instruction
The "juge d'instruction" (rechter-commissaris) is responsible to the extent that he supervises
the execution of coercive measures or rogatory commissions. S/he is not responsible for the
authorisation of special investigation techniques. However, the new law on special police
investigation techniques allows the rechter commissaris more insight into the criminal
investigation, as the employment of these techniques will have to be recorded in writing.'"

Supervision and Control by the Competent Ministries
As explained above, the Dutch police service is subjected to a dual ministerial responsibility.
In general terms, the Minister of Justice is responsible for criminal investigations performed
by the police, whilst the Minister of Interior carries final managerial responsibility (finances,
personnel matters, resources, etc.)." The supervision of the National Police Agency (KLPD),
which includes the national criminal intelligence service and the national crime squad, was
recently transferred from the Ministry of Justice to the Ministry of the Interior,' mainly for
logistic reasons.
As far as the accountability of local and regional actors to the relevant Minister is
concerned, they hardly perceive the necessity to give account to the Queen's Commissioner
or the Minister of the Interior." Regional autonomy is a highly valued commodity within
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the Dutch policing context.
The Parliamentary Inquiry Committee on special investigation methods recommended
that the Ministries of Justice and the Interior needed to sharpen their management of the
police organisation. In the aftermath of the IRT crisis, the then Minister of Justice (Ernst
Hirsch Ballin) and the Minister of the Interior (Ed van Thijn) resigned. The Parliamentary
Committee established that the Minister of Justice had been ignorant of uncontrolled drug
releases by the Rotterdam and The Hague police services.
A Minister of Justice is held responsible for authorising sensitive, costly and radical
(proactive) investigation methods, such as long-term infiltration and the controlled release
of drugs onto the market. The Kalsbeek Committee — responsible for evaluating the
implementation of the recommendations of the Van Traa Committee — established that the
current Minister of Justice (Mr. Benk Korthals) remained ignorant of several transports of
cocaine (with an estimated total amount of 15,000 kilos released onto the Dutch market),
which allegedly took place before he was appointed as Minister. However, the Second
Chamber (Parliament) accepted the explanations of the Minister. In the meantime, a special
squad has been created to investigate these large-scale imports of cocaine. The responsibility
for the investigation is in the hands of the National Crime Squad (LRT). The special LRT
squad has temporarily been extended with 12 detectives from other core squads.

Supervision and Control by the National Parliament
The National Parliament (Tweede Kamer) carries formal responsibility to control the
supervisory activities and authorisations given by the Ministers. Ministers were held to
account on their authorisation of payments to criminal informers (Sorgdrager) and/or the
employment of radical, costly and sensitive proactive investigation techniques (Hirsch Ballin,
Van Thijn, Sorgdrager, Korthals) on a number of occasions. Furthermore, the Dutch
Parliament has repeatedly debated the situation within the Prosecution Service and the
criminal justice system — mainly with regard to the control of organised crime — on the basis
of reports of/on parliamentary inquiries (Van Traa, Kalsbeek), or press revelations.

Supervision and Control by the National Data Protection (Supervisory) Board
As a national body of control, the National Data Protection (Supervisory) Board
(Registratiekamer) is competent to exercise supervision over the National Criminal
Intelligence Service and its liaison officers. In that capacity, the Registratiekamer has access
to all data that are entered by the Netherlands into the Europol system. The Registratiekamer
is able to establish an opinion about the validity and correctness of this data input, exchange
and analysis on the basis of the Europol Convention and Dutch law. A Dutch citizen can
request the Registratiekamer to check whether his/her data are stored within Europol. In the
event of refusal by the Registratiekamer, a citizen may appeal to the Joint Control Authority.
The Dutch state is responsible for damage as a result of illegal or incorrect entry of data into
the Europol system."' The functioning of the National Schengen Information System (NSIS)
was the subject of a report drawn up by the Registratielcamer, and it was rather critical of
it." 3 The president of the Registratiekamer (Peter Hustinx) is the Dutch representative in
the Joint Control Authority for the Schengen Information System.
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Supervision and Control by the National Ombudsman
The National Ombudsman is a Senior Institution of State (Hoog College van Stoat), a position
created in 1982. The National Ombudsman investigates complaints concerning behaviour
of representatives of the state, the police, etc. After a decision about the admissibility of the
written complaint, the director of the regional police force (korpsbeheerder) is able to react
to the complaint. This can involve several stages. Civil servants can be interrogated as
witnesses. The National Ombudsman can also decide to conduct a local investigation. After
the investigation, a public report is usually published, with the findings, the judgement, a
conclusion and possibly recommendations about new measures.

Supervision and Control of the Services Specialised in the Area of Organised Crime
One form of accountability which is imposed on the National Police Agency (ICLPD) is in
the form of the Council for the National Police Force (Road voor het Korps Landelijke
Politiediensten). According to Article 39 of the 1993 Police Act, the tasks of this Council
include:
a) annual determination of the organisation, formation, budget, annual budget, policy plan
and annual report of the force
b) provision of information to Ministers of Justice and/or the Interior
c) execution of tasks delegated to it by the Minister of Justice.
The National Criminal Intelligence Service is subjected to another, special Council
(Road voor de Divisie Centrale Recherche Informatie), which issues recommendations on
strategic aspects of the cooperation between the National Criminal Intelligence Service and
other segments of the Dutch criminal justice system. The supervision and control of the
judicial activities lies in the hands of the Public Prosecution Service, in particular the National
Bureau of Public Prosecution (LBOM).

IX. RECENT OR UPCOMING REFORMS IN THE LAW ENFORCEMENT AGENCIES
AND IN THE PUBLIC PROSECUTION SERVICE"4

A major reform of the police organisation dates from 1993. The police reform implied the
disappearance of the distinction between Municipal Police forces (Gemeentepolitie) and
National Police (Rijkspolitie). 115 The fusion between these forces had already been facilitated
by the creation of Regional Crime Squads at the beginning of the 1990s. One national
police organisation was created, with 25 regional forces and a twenty-sixth force responsible
for national tasks (Korps Landelijke Politiediensten (ICLPD)). This twenty-sixth force
accommodates, amongst others, the National Criminal Intelligence Service (Directie
Recherche), which in turn accommodates national services such as INTERPOL, Europol
and Schengen/SIRENE (see also infra). The reform contained a major large-scale operation
with an estimated expenditure of NLG 35 million.
Trevor Jones, who analysed the Dutch police force, describes the political background
to the reform process as follows:
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"The decision to create a new regional police structure was an election commitment of
the Social Democrats in 1989. According to the chairperson of the parliamentary
committee on the police, agreement as to the broad contours of the reorganisation was
thrashed out between the Minister of Home Affairs and the Minister of Justice, against
the background of different political party views about police reform. At one time, the
Social Democrats and D66 were both in favour of reducing the total number of police
forces to about 45, broadly corresponding to areas of mutual cooperation between
municipalities. The Liberals (VVD) were strongly concerned with national and
international developments rather than local control, and thus favoured more
centralisation. The Christian Democrats tended to sit on the fence. Following the
introduction of the Christian-Social Democrat coalition in 1989, the police affairs
spokesperson of each party came to a deal over the police. This agreed that power over
the police should be concentrated in the hands of one Ministry rather than duplicated
between two. Second, that there needed to be some attention paid to linking the wishes
of the community to the process of police policy-making. Third, that public prosecutors
should be given a firmer grip over what the police were actually doing. After much
debate concerning the tensions between local and national control, the final outcome of
25 regional police forces was described by the chairperson of the parliamentary police
committee as a fudge. He argued that, to a large extent, the actual regional boundaries
were arbitrary, because the outcome was a compromise between national and local
influences: '116
"The first stage in the national reorganisation was to avoid the mistakes of the past by
adopting a more pragmatic approach. Thus, instead of producing a set of specific
legislative suggestions for parliament, the approach was to pass legislation which
prepared the way for the new structure, and allowed the reorganisation to progress in
tandem with preparation of the legislation. This was called a "concept law", and seemed
to be a way of avoiding the political deadlock which had dogged previous attempts at
reorganisation. The first stage of the reorganisation was therefore the 1990 publication
of the government's memorandum entitled "A New Police system for the 1990s (een
Nieuw Politiebestel in de jaren '90). This laid out plans for the proposed reorganisation
without actually changing the law: a kind of path-breaking process to prepare the way
for the eventual new Police Act (Politiewet) of 1993. Because general political agreement
had been achieved for the proposals, it was decided to take this unusual step of
commencing the groundwork for the reforms at the same time as the legislation was
being debated."'
"Although the new Police Act was yet to be passed, the basic structure in each region
appeared to be laid down early on. The 25 regional police forces would result from a
merger of the municipal forces and state police units within each area. A twenty-sixth
forces would take over the national policing duties which had previously been the
responsibility of the state police. The 25 regional forces would each be responsible to
the burgomaster of the largest city of the region, who would become the Korpsbeheerder,
or Force Director. The management board of each regional force would also include
the chief public prosecutor from the main city, and the chief of police. This management
team would discuss matters of budget and administration, and set regional policy. It
would be advised by a committee consisting of all the other burgomasters in the region.
Although the Korpsbeheerder would be the Force Director, the new arrangements would
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give the public prosecutor a voice in matters of budget and organisation for the first
time. The 25 regional forces would be funded directly by the Ministry of Home
Affairs? +118
"A budget of 35 million was set aside for the Project Reorganisatie Politie, and the 25
prospective regional chiefs were chosen (although still operating as senior police chiefs
in municipal forces and state districts). At the same time, the mayors who were to be
Korpsbeheerders were chosen. They were given budgets and, in consultation with
national bodies in The Hague, had the task of developing the new regional structures
simultaneously to the preparation of the new Police Act. Nationally, the reorganisation
project was coordinated by a body set up by the Ministry of Home Affairs and the
Ministry of Justice. This was a joint body, consisting largely of seconded senior police
officers from both the state police and municipal forces, the project managers were in
regular discussion with the CPB (Police Coordinating Board...), which had itself
streamlined its organisation to 25 chiefs each with a policy portfolio. Also, an
organisation was set up by the 25 chief burgomasters to increase their political influence.
This was called the Korpsbeheerdersberaad (ICBB), and provided a collective voice to
the burgomasters of the main force areas. Within each force, the chiefs set up a
reorganisation committee which was tasked to design and introduce the new structures
within the respective force areas." ' 9

Rationale of the Reforms
The most important reason for reforming the police organisation by virtue of the 1993
Police Act was the need to increase efficiency and effectiveness. Regional police forces
operating in the context of a uniform police organisation were regarded as the most suitable
means to reach these objectives.
The rationale of the 1993 police reform was provided in a Report, entitled "Een nieuw
politiebester', which offers some analysis of the problems related to the previously existing
system. Van Reenen ' 2° quotes the following passage from that report (translated into English
by the author):
"A fragmented, inefficient and costly police organisation cannot give a suitable answer
to the increase in supra-local criminality, which is also becoming more serious. Also
the increasing feelings of insecurity caused by an increase in the crime level in our
society, demand an adequate answer. Moreover, the increase of international criminality
demands a more effective police organisation. Without a significant enlargement of
scale and improvement of the management, the costs which are related to a relatively
expensive and not very effective police-apparatus, may become uncontrollable in due
course."
In summary: social unrest about the lack of safety, public order problems and the rise
of criminality,"' fragmentation, lack of internal efficiency and external effectiveness and a
relatively high expenditure (hence the need for budgetary cuts) infused the 1993 police
reorganisation.'"
The call for more efficiency resulted in regionalisation and an enlargement of scale,
and in more management of police working processes by the Prosecution Service. The
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increase in international and supra-local crime is mentioned as one of the chief rationales
for enlargement of scale and regionalisation, but was definitely not the only reason to initiate
a large-scale reform process.' 23
Looking at another, small-scale reform, the chief rationale for the reorganisation of the
(National) Criminal Investigation Service on 1 January 2000 lies within national demands
rather than international ones. Generally, there is a need for more efficiency: avoidance of
overlap and duplication; improvement of criminal intelligence exchange between the regional
police forces; the improvement of the fight against organised crime; and flows from the
evaluation of the 1993 Police Act. Furthermore, the Parliamentary Inquiry (Van Traa
Committee) and a rather critical report from the Dutch Court of Auditors (Rekenkamer)' 24
have left their traces. The parliamentary inquiry committee emphasised the introduction of
a system of checks and balances, and suggested that wider police competencies would have
to be compensated with a more stringent system of control. Crime fighting could not remain
untouched and there was pressure to change the culture into a more transparent one (e.g.
better reporting procedures for liaison officers).
In line with this philosophy, the Committee recommended the establishment of one
Chief Criminal Investigations Department, and one Public Prosecutor responsible for these
matters. The former Minister of Justice has explicitly looked at organisational solutions.
With regard to the reorganisation of the CRI, there has been an explicit choice not to create
hierarchical relationships. In this philosophy, the (reorganised) National Criminal Intelligence
Service delivers services to the whole country.
Recent Reform Recommendations

Although a major crisis in the criminal investigation system — triggered by the disbandening
of an interregional crime squad — led to calls for a new police act, no drafting initiatives
have since been undertaken.' 25 The Parliamentary Inquiry Committee made a number of
recommendations with regard to reorganisation. To facilitate the management of the
implementation of these recommendations, both police ministers created a Steering
Committee (Stuurgroep IPEO). The Steering Committee was disbanded when most of the
decision points had been implemented. The management of the remaining project was
embedded within the relevant directorates general of the two ministries (DG
Rechtshandhaving, and DG Openbare Orde en Veiligheid). The blueprint that was used for
the implementation turns out to be at odds with the regional police model.' 26
The committee which evaluated the implementation of Van Traa's recommendations
established that many regions introduced many and far-reaching reorganisations, but noted
that these reorganisations were implemented in a dissimilar manner. This is mainly due to
the Police Law, which defers extensive autonomy to the regions and the lack of centrally
formulated guidelines.'" One police region ("Rotterdam-Rijnmond") decided to create a
Van Traa project-group to study the recommendations and their effect for the organisation
of criminal investigation ("recherche"). In another region ("Midden- en West-Brabant") a
reorganisation process was already ongoing, but the Van Traa recommendations helped to
reinforce this process.
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The Reform Process within the National Criminal Intelligence Service
The latest reform within the National Criminal Intelligence Service is taking place by means
of "merging processes".
• Merger 1 concerns the merging of the Transport and Logistics Unit and the National
Crime Squad into the Criminal Investigation Service.
• Merger 2 will concern the merging between the Technical and Operational Support
Service and the Special Investigations Department into the Special Applications to
Criminal Investigations Service (Dienst Specialistische Recherche Toepassingen).
• Merger 3 concerns the merging of the Criminal Information Service and the Criminal
Investigation Advice and Development Service into the National Crime Intelligence
Coordination Centre (Dienst Nationaal Recherche Informatie).
• Merger 4 — the most important for our research project — concerns information processes
and the merging between the International Intelligence Exchange Unit (Liaison officers
CRI, Foreign Liaison Officers and Dutchdesk Europol), the International Message
Handling (INTERPOL and SIRENE) and the Policy Bureau International Cooperation
(bBIS) into one Department on International Networks (Dienst Internationale
Netwerken). International projects concern: a pilot team "non-European countries"
(America desk, Asia/Africa/Oceania desk, INTERPOL; a Knowledge System for (nontreaty) countries, and a new Registration System ("MARS"). Furthermore, there will
be a (National) International Coordination Centre (ICCC), which will include LLTRIS
(National Registration System Mutual Legal Assistance). Moreover, work procedures
will also be revised (decision trees, model choice of international channels, and structured
digital exchange).

Suggested Reforms within the Criminal Intelligence Departments
The temporary evaluation committee also devoted special attention to the CIDs (criminele
inlichtingendiensten). The CIDs are regarded as a crucial nexus in criminal investigation:
they collect crime information, e.g. through informants. Their emphasis is mainly on drug
offences. Activities in the field of fraud or environmental crimes are developing slowly,
mainly because these investigation purposes require entirely different networks of
informants.' 28 There is also a growing emphasis on man smuggling.
The Parliamentary Inquiry Committee concluded that these branches had a rather
autonomous existence within the police regions.'" Within most police regions, a
reorganisation led to either a criminal intelligence department at regional level (under the
direct responsibility of a RCID chief), or a criminal intelligence department which is formally
organised at regional level, but which allows its detective officers to be stationed within the
districts.'"

Impact of EU Legal Instruments on National Reforms
The main reform that results from the High Level Group Action Plan to Combat Organised
Crime is that INTERPOL NCB, Dutchdesk Europol and the national Schengen/SIRENE
desk can be consulted simultaneously through one desk (fusion between information
channels). The Dutch government notes that the European Judicial Network will have the
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task of supporting a structural information exchange about the criminal justice systems in
the EU Member States.m
No organisational reforms have thus far directly resulted from (the impact of) EU legal
instruments. The government notes that the developments concerning Europol do not affect
an autonomous determination of criminal justice policies. In the view of the Dutch
government, Article 30 of the Treaty on the European Union is not legally binding (i.e. the
fact that Europol will be entitled to request information from national law enforcement
authorities).
Notwithstanding this marginal impact of European instruments on the domestic
architecture of the Dutch criminal justice system, respondents acknowledge that the Europol
Convention and the Schengen Agreement have an "institutional impact." These are regarded
as "European impulses". However, centralised coordination no longer seems to be regarded
as absolutely indispensable for international exchanges of information. The standardisation
of information flows and procedures is now regarded as a more successful cure for lacking
efficiency. More emphasis will be laid on analysing the quality and quantity of information
channels (such as Europol), in order to evaluate their output: to what extent can information
acquired through international channels be considered as the key to the solution? Moreover,
in the view of the respondents, there should be more attention for the informal processes of
convergence: the harmonisation of organisational models or crime intelligence models tend
to take shape during the negotiations about new Title VI instruments.
The respondents also note that the Dutch administration needs to reflect on the
"translation" and implementation of Third Pillar instruments. The most important actors in
this field are the Ministries of Justice and the Interior, and the National Criminal Intelligence
Service The latter is specifically requested to reflect strategically and pragmatically about
matters related to, for instance, Europol.
Reform Processes within the Public Prosecution Service
A major reform of the Public Prosecution Service was effected by a law that entered into
force on 1 June 1999.132 The main aspects of the reform concern the organisational architecture
of the Prosecution Service and its relation with the Minister of Justice. The most important
change affects the structure of the Prosecution Service, notably by means of creating a
Board of Procurators General (see above).'" The Board has the authority to direct all members
of the Prosecution Service (public prosecutors and advocates general), thereby dissolving
the hierarchical relationship between public prosecutors and advocates general. A new office
has been created in the form of the National Public Prosecution Bureau (LBOM), which has
been the leading authority for the National Crime Squad (LRT) and which looks after the
prosecution of cases resulting from LRT investigations. Another important change concerns
the position of the Procurator General in the Supreme Council, who will no longer be part
of the Prosecution Service, but is independent and autonomous with his own tasks (mainly
advice to the Supreme Council). The main rationale for this reform was the fact that daily
practice was no longer in line with the rule of law. Moreover, Procurators General (each
with a different portfolio) experienced double loyalties, as a tension grew between their
national and district responsibilities. The Minister of Justice carries political responsibility
for the Public Prosecution Service.
These decisions followed a previous reform, which was laid down in the Plan van
Aanpak voor de reorganisatie van het OM,'34 which for a large part was based upon the
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report of the "Public Prosecution Service" Committee. The most important elements of this
action plan concerned coherence, consistency and quality of the organisation and performance
of the Prosecution Service. The main rationale for this reform was lack of efficiency.
Suggestions have been put forward recently about privatising the Public Prosecution
Service,'" which implies that lawyers could be hired to perform prosecutorial tasks. However,
no serious attempts have been undertaken to translate these ideas into formal proposals.'"

Acceptance of the Reforms
The improvement of effectiveness and efficiency ' 37 was seen as a major objective of the
1993 police reform, but there was no specification at the time about the expected effectiveness
of the fight against organised crime. Van Reenen argues that the success of the police reform
could be difficult to establish, given the fact that neither efficiency nor effectiveness can be
appropriately measured: 38 ln fact, it seems that the moment of the police reform coincided
with a window of opportunity (the time was right from a political-administrative perspective).
The reform was mainly based on factors that were assumed to contribute positively to the
increase of effectiveness and efficiency. Hence, the 1993 police reform rested on a policy
theory, which provided the conceptual tools for a reform policy or reorganisation process.D 9
Also the reorganisation of the National Criminal Intelligence Service, implemented on 1
January 2000, is inspired by the need for more effectiveness and efficiency.
Policy analysts note that the effectiveness of the police system has benefited considerably
from the enlargement of scale: 4° However, one cannot really measure the increase in
effectiveness, as the enlargement of scale and priority shifting were already on-going
processes when the police reform was carried out. Hence, the expected effectiveness of the
latest organisational reforms depends on the numerical parameters that were set out (80%
basic police care, 20% of the police capacity to be used for the supra-local control of serious
or organised criminality). 141
One respondent noticed that although the current structure is more transparent, pseudo
monopolies have remained. Ministries emphasised the creation of an improved information
archive/storage, but conditions that apply to the exchange of information should also have
been issued. A positive note about the police reform process is struck by a recent parliamentary
document, which proposes the revision of some regional and local accountability structures.
It summarises the benefits of the 1993 police reform as: the facilitation of flexible
operationalisation of police personnel, improved support of operational tasks, and increased
professionalisation of specialist functions: 42
Except for the evaluations of the Parliamentary Inquiry Committee, the National Court
of Auditors and the temporary Parliamentary Evaluation Committee, no explicit evaluations
have been drawn up concerning the functioning of the coordination body, the central contact
point and the multidisciplinary teams. Instead, the main observations of the temporary
committee (published in the summer of 1999) may be summarised as follows:
a) the national information archive/storage is insufficient, but may benefit from the new
national index for ongoing investigations (VROS)
b) the information exchange between the national criminal information exchange and the
regional police forces has been sub-optimal but may be improved by the regional
information desks' 43
c) the linkage between intelligence and operations was insufficient; this situation has since
been amended by the merger between the national criminal intelligence service (CRI)
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and the national crime squad (LRT) on 1 January 2000
d) the engagement of officers from other law enforcement agencies in the core squads and
the specialised teams is judged positively, but uncertainties are related to off-hand (mostly
temporary) secondment contracts.

X. INFORMATION EXCHANGE WITH OTHER BODIES

The police organisation does not and cannot work in splendid isolation from other
investigation bodies in the public and private sphere. Moreover, over the last few years, a
multidisciplinary approach to crime investigation has gained wide popularity within the
Netherlands. The section below looks at formal and informal processes of information
exchange with non-police bodies, with a strong focus on the cooperative ventures for the
control of organised crime.

The National Secret Service
Officially, the National Secret Service (Binnenlandse Veiligheidsdienst = BVD) has no
competencies in the fight against organised crime. Its task is to protect core interests, namely
the continuation of the democratic order, the security and other important state interests,
and the preservation of social life. Hence, the target of the secret service consists of activities
and developments that are considered to be harmful to these interests. In principle, the
object of the investigations carried out by the BVD should always be activities of a structural
character. The law on information and security services (1987) provides the rules for the
cooperation between police and BVD.'"
The Parliamentary Inquiry Committee on special investigation methods saw a danger
of overlap between the "secret teams" of the CIDs and the national secret service, and
suggested that additional legislation/regulation on their boundaries would be necessary. In
addition, the temporary committee, which evaluated the implementation of the
recommendations of the Parliamentary Inquiry Committee, established a lack of coordination
between the new law on special police investigation techniques (BOB) and a bill (IVD)
which regulates investigation techniques by the national security service. Contrary to the
findings of the committee, the government replied that there had been coordination. In
addition, the government stated that the BVD's investigation techniques are not used in the
criminal justice sphere, are by definition secret, and concern a completely different group
of actors. If the BVD were to develop a focus on organised crime, it would look at it from
the perspective of its own task-setting and it would employ its own mandate.' 45
The national public prosecutor for the BVD — who is a member of the National Public
Prosecution Bureau — is the recipient of messages from the BVD. The formal procedure
implies that s/he forwards the information to the police. These messages usually concern
"residual catches", e.g. when in the context of an investigation into terrorism hard drugs
were found, or vice versa, when the police discovers a large arsenal of military weapons. In
1997/1998, the BVD forwarded 67 of these messages to the relevant national prosecutor.
Prior to the transfer of these messages, a consultation takes place to judge whether the
information is reliable, verifiable, etc.
On a regional level, the BVD performs its task in conjunction with the regional
intelligence forces (RIDs). Formally there is a distinction between the two circuits, but in
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fact the information can be mixed. Within the police organisation, the opinion prevails that
the BVD only plays a marginal role with regard to the investigation of organised crime. This
opinion was adopted by the temporary evaluation committee."

Formally, the state security service and the regular police organisation do not exchange
information on organised crime.
On a regional level, however, the cooperation between the regular police service and the
national security service has tended to contribute to the evaporation of borders which hitherto
marked a clear distinction between the services. Concrete cases support this trend, because
they reveal a considerable overlap in intelligence gathering processes between police and
the BVD. An illustrative example is the case of "Mink K.", who is allegedly the main figure
behind the controlled release of 15,000 kilos of cocaine. According to Vrtj Nederland,' 47
intelligence about the presence of weapons was "accidentally" passed from the BVD to the
Criminal Intelligence Department of the Amsterdam police force. The BVD was seemingly
frustrated about the fact that it had to tone down its investigations in Mink K. (who is also
suspected of corrupting administrators) because the national crime squad (LRT) claimed
prime responsibility for the investigation.

Private Policing
Formally, information can be exchanged between the public (i.e. State) police bodies and
private sector security providers. The formal basis for this information exchange is a special
covenant signed in 1994 between the Council of Chief Constables (Raad van
Hoofdcommissarissen) and the Association of Private Security Agencies (Vereniging van
Particuliere Beveiligingsorganisaties (VPB)). This association acts as a general organisation
for this sector, and imposes certain conditions on companies that seek to become a member
(these conditions include commitment to a behavioural code and general labour conditions).
Membership of the association is only allowed after a special license has been obtained
from the Ministry of Justice. It is estimated that around 90% of the personnel in the private
security sector are employed by companies that are affiliated with the association. The
activities of these private security providers are based on a special law.'" The cooperation
agreements between police and private security providers emphasise the prime responsibility
of the police for the management and direction of integral security plans.'"
The Council of Chief Constables will shortly send a formal recommendation to the
Minister of the Interior with regard to a stricter law for private investigation agencies
(paniculiere recherchebureaus). The police organisation is of the opinion that private
investigators should have more access to police information, "because it cannot be the case
that these private investigators take work off the hands of the police without getting anything
back for it." 15° This type of cooperation should only be possible with qualified agencies. The
value of this proposal is mainly seen in the area of fraud: financial investigators have been
cooperating closely with accountants for years. Although the Association of Private Security
Agencies has been pleading in favour of access to registers of Criminal Intelligence
Departments, the Chief Constables have turned this down.
At the same time, financial experts are seconded to the national crime squad (LRT) by
the Dutch Banking Association (Nederlandse Vereniging van Bcutken (NVB)) and the unusual
transactions unit (MOT). There is also a special cooperation contract between the
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investigations division of the national police agency and a private computer firm to jointly
develop investigation software for the Internet.
Private and public sector security providers maintain contacts regarding organised crime
matters. Most of the employees of the private investigation agencies are ex-police officers.
Although not formally arranged, private investigation agencies are frequently approached
by regular police services to take over (parts of) complex investigations. Some of these
investigations may concern organised crime or fraud. The competencies of the private
investigation agencies are seldom subject to control. It should be noted that also large
consultation firms (e.g. KPMG, Ernst & Young) are requested to participate in complex
criminal investigations.
When viewed from an international perspective, the Netherlands employs relatively
few people in the private security sector. Within the EU, the average is 160 private security
agents per 100,000 inhabitants; in the Netherlands, the number is 132 per 100,000 inhabitants.
These figures are low compared with the United States (582/100,000) and Australia (516/
100,000). Within the EU, the United Kingdom scores reasonably highly with 275 private
security agents per 100,000 inhabitants. 15 '

XI. ADDITIONAL OBSERVATIONS

•

•

•

•

•

New developments that have been signalled are the establishment of international
coordination centres (see Section VII), and the setting up of a special department of
international networks within the National Criminal Intelligence Service.
Another development that has been signalled in the framework of nationalisation is
that all special investigation services (BODs) will be fused into four large investigation
services: one in the field of finance and economics, one in the area of agriculture, one
in the area of social security, and one in the area of public housing and the environment.
The government regards these fused services as a third force next to the regular police
service and the special intelligence force. It also supports the tendency of gradual
enlargement and the development of national structures.
The development of information and communication technologies (ICT) and their
application within the Dutch police service has been given considerable attention.'"
The most important issues are: the introduction of a national mobile communication
system C2000; further development and implementation of the perspective Basis
Infrastructuur Politie; renewal of work places in a large number of regional police
forces; development of views with regard to renewal of systems; stimulation and
coordination of innovative developments; improvement of access to management and
accountability data. These developments require more cooperation between the forces
and the police departments. A joint platform ICT has been created, and it will look
specifically into supra-regional functionalities of the ICT infrastructure.'"
One respondent noted that as Title VI instruments increasingly often become binding
instruments, it is more important to anticipate the possible impact of these instruments
on Dutch legislation.
The Schengen Implementation Agreement has been responsible for the introduction of
a new article in Dutch criminal procedure law (Article 5521), which allows police forces
direct contacts with foreign law enforcement authorities. This article also allows direct
exchange of police intelligence, e.g. concerning the investigation of organised crime.
The article resulted in a significant decline of mutual assistance requests that were
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•

centrally addressed to the Ministry of Justice.
Interestingly, because of the fact that the (first) High Level Group Action Plan against
organised crime was authored by Dutch civil servants during the Dutch Presidency, the
document undeniably carries the traces of the Dutch law enforcement model. Hence, it
is anticipated that along with the implementation of the recommendations, elements of
the Dutch model might be "exported" to the law enforcement systems of other EU
Member States.
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Rotterdam
Harm Trip, Director International Affairs, National Criminal Intelligence Service
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APPENDIX: GLOSSARY
Dutch abbreviation
Dutch expression
Afdeling Dactyloscopie
Afdeling Documentatie &
Publicaties
Afdeling Getuigenbescherming
ANCPI
Afdeling Infiltratie (also:
Afdeling nationale coordinatie
politiele infiltratie)
Afdeling Innovatie
Programma's
Afdeling Internationale
Inlichtingen-Uitwisseling
Afdeling Kerntaken
Afdeling Meldpunten
Afdeling Monitoring
Afdeling Nationaal Inzicht
Afdeling Onderzoek en
Analyse
Afdeling Ontwikkeling
Recherche Technologie
Afdeling Recherche
Advisering
Afdeling Recherche
Informatiebureaus
Afdeling Terrorisme
Arrestatie Team
AT
Berichtenbehandeling
Bestuurscollege
Bijzondere Opsporingsdienst
BOD
Binnenlandse Veiligheidsdienst BVD
Bureau Landelijk Officier
BLOM
Meldpunt Ongebruikelijke
Transacties
CcZwaCri
Centrale Commissie Zware
Criminaliteit
Centrale Toetsingscommissie
(College van) Procureurs
Generaal
Coordinerend Beleidsorgaan
Criminele Inlichtingendienst
(Dienst) Berichtenbehandeling
en Identificatie

English translation
Fingerprints Unit
Documentation and Publications Unit
Witness Protection Unit
National Infiltration Unit

Innovation Programmes Unit
International Exchange of Intelligence
Unit
Infiltration Support Unit
Disclosure Desks Unit
Suspect Monitoring Unit
National Intelligence Coordination Unit
Research and Analysis Unit
Crime Investigation Technology
Development Unit
Crime Investigation Advisory Unit
Regional Exchange of Information Unit
Anti-terrorism Unit
Apprehension Team
Communications Unit
Regional Management Board
Special Investigation Service
National Secret Service
Desk of the National Prosecutor for the
Notification of Unusual Transactions
Serious Crime Committee

CTC
PG-college

Central Assessment Committee
Board of Procurators General

CB0
CID
BBI

Coordinating Policy Forum
Criminal Intelligence Department
Communications and Identification
Department
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Dienst Bijzondere Recherche
Zaken
Dienst Centrale Recherche
Informatie
Dienst Internationale
Netwerken
Dienst Nationaal Recherche
Inforrnatie Knooppunt
Dienst Recherche Advies en
Ontwikkeling
Dienst Recherche Informatie
Dienst Specialistische
Recherche Toepassingen
Dienst Technische
Operationele Ondersteuning
DG Openbare Orde en
Veiligheid
DG Rechtshandhaving
Divisie Koninklijke en
Diplomatieke Beveiliging
Divisie Logistiek
Divisie Mobiliteit
Divisie Ondersteuning
Directie Recherche
Economische Controle Dienst
Fiscale Inlichtingen- en
Opsporingsdienst
Gemeentepolitie
Hoofdofficier van Justitie
Hoog College van Staat
Informatieknooppunten
Inlichtingen- en
Veiligheidsdiensten
Intemationaal Coordinatie
Centrum
Bureau Internationale
Rechtshulp in Strafzaken
Interregionaal Fraude Team
Kemteams (interregionale
teams)
Kemteam Zware
Milieucriminaliteit
Koninklijke Marechaussee
Korpsbeheerder

Special Investigations Department
National Criminal Intelligence Service

(D)CRI

International Networks Department
National Crime Intelligence
Coordination Centre
Crime Research and Advice Department
Crime Intelligence Department
Special Applications to Criminal
Investigations Service
National Technical Support Service

DT00

Directorate General Public Order and
Security (Ministry of the Interior)
Directorate General Law Enforcement
(Ministry of Justice)
Royal and Diplomatic Protection
Division

IVD

National Logistics Division
National Mobility Division
National Support Division
National Criminal Intelligence Service
Economic Investigation Service
Fiscal Intelligence and Investigation
Service
Municipal Police Forces
Chief Public Prosecutor
Senior Council of State
Intelligence desks
Intelligence and Security Services

ICC

International Coordination Centre

BIRS

International Mutual Assistance in
Criminal Matters Desk
Interregional Fraud Squad
Core Squads (Interregional Crime
Squad)
Serious Environmental Crime Squad

ECD
FIOD

HOvJ

IFT
(IRT)

Royal Military Constabulary
Director of the Regional Force
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Korpschefs
Korps Landelijke
•
Politiediensten
Landelijk Bureau Openbaar
Ministerie
Landelijk Loket Horizontale
Fraude
Landelijk Officier van Justitie
Landelijk Parket
Landelijk Rechercheteam
Landelijk Uitvoeringssysteem
Rechtshulp in Strafzaken
Message Achieve Routing
System
Meldpunt Ongebruikelijke
Transacties
Ministerie van Binnenlandse
Zaken en Koninlcrijksrelaties
Ministerie van Justitie
Ministerie van
Volkshuisvesting, Ruimtelijke
Ordening en Milieu
Nationaal Schengen Informatie
Systeem
Nederlands Politie Instituut
Nederlands Centrum voor
Internationale
Politiesamenwerking
Nederlandse Vereniging van
Banken
Observatieteam
Openbaar Ministerie
Organisatiecriminaliteit
Parlementaire
enquetecommissie
Particuliere recherchebureaus
•Politie Infiltratie Team
Raad van
Hoofdcommissarissen
Raad van State
Raad voor de Divisie Centrale
Recherche Informatie
Raad voor het Korps
Landelijke Politiediensten
Recherche-officier van justitie

KLPD

Chief Constables
National Police Agency

LBOM

National Public Prosecution Bureau
National Desk for Horizontal Fraud
National Public Prosecutor
National Public Prosecution Bureau
National Crime Squad
National Uniform Registration System
Mutual Legal Assistance
Message Achieve Routing System

LOvJ
LRT
LURIS
MARS
MOT
BZK

Central Notification Point for Unusual
Transactions
Ministry of Interior

MvJ
VROM

Ministry of Justice
Ministry of Environmental Affairs

NSIS

National Schengen Information System

NPI
NCIPS

Dutch Police Institute
Dutch Centre for International Police
Cooperation

NVB

Dutch Banking Association

OT

Surveillance team

OM

Public Prosecution Service
White collar crime
Parliamentary Inquiry Committee

PEC

private investigation agencies
Police Infiltration Team
Council of Chief Constables

PIT

Council of State
Council for the National Criminal
Intelligence Service
Council for the National Police Force
Officer of Investigations
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Recherchetearn Transport &
Logistiek
Rechter-commissaris
Regis tratiekamer
Regionaal college
Regionale Recherchedienst
Rekenkamer
Rijkspolitie
Rijksrecherche
Sectie Technische
Ondersteuning
Stafeenheid Informatiebeheer
&Kwaliteitszorg
Stafeenheid Ondersteuning
Management
Stafeenheid Vertalingen
Stuurgroep IPEO
Tactische recherche
Tweede Kamer
Unit Synhetische Drugs
Vereniging van Particuliere
Beveiligingsorganisaties
(Wet) Bijzondere
Opsporingsbevoegdheden
Wetenschappelijk Onderzoeksen Documentatiecentrum

Transport and logistics investigation
squad
Investigating Judge (juge d'instruction)
National Data Protection (Supervisory)
Board
Regional board
Regional Crime Squad
Court of Auditors
National Police
National Police Internal Investigation
Department
Section Technical Support

RT&L

RRD

STO

Data Management Unit
Management Support Unit

Steering Committee
Tactical investigation departments
Parliament (Second Chamber)
Synthetic Drugs Unit
Association of Private Security Agencies

USD
VPB

(Law on) Special Investigation
Techniques
Research and Documentation Centre
(Ministry of Justice)

BOB
WODC
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NOTES

1. For the translation of the Dutch terminology into English (particularly with regard to the units
within the National Criminal Intelligence Division), I have made use of the translation list which
was produced by the Documentation and Publications Unit in cooperation with the Translations
Unit of the National Criminal Intelligence Service (Divisie Recherche).
2. Wijziging van de Politiewet 1993 in verband met de concentratie van beheersbevoegdheden op
rijksniveau met betrekking tot de regionale politiekoipsen bij de minister van binnenlandse
zaken en koninkrijksrelaties (bijl. Hand. II, Z. 1999-2000, 26 813, Nos. 1-3); Kamerstukken II
1998-99, 26 461, Nos. 1-3.
3. The parliamentary "Kalsbeek" committee, which was responsible for the follow-up and evaluation
of the recommendations that were made by the Parliamentary committee on special police
investigation methods ("Van Traa") noted that most regions had come to extensive reorganisations,
but that the differences were still sizeable. The differences are mainly due to the Police Law,
which attaches greater autonomy to the regions, but on the other hand the central level has not
formulated starting points or directives which could have supported the reorganisation process.
It is obvious that these latter reorganisations were not due to European influences, but were
triggered by an internal crisis in the criminal justice system. From: Tijdelijke commissie evaluatie
opsporingsmethoden, Opsporing in uitvoering, Tweede kamer, vergaderjaar 1998-99, 26 269,
Nos. 4 — 5, p. 5,93.
4. P. van Reenen, "Het zwevende politiebestel", in Justitiele Verkenningen, jrg. 19, No. 4, 1993,
pp. 7-36, on p. 24.
5. France seems to fit a Southern-European tradition of large police organisations. The statistics
for Italy and Spain are 488 and 477 police officers per 100,000 inhabitants. From: Directie
Algemene Justitiele Strategie, Juridische infrastructuur in internationaal perspectief
Criminaliteitsbeheersing, Den Haag, 2000, p. 39.
6. U. Rosenthal, "Reorganisatie van de politie: over democratie en politiecratie", in A.Cachet en
U. Rosenthal (eds.), Reorganisatie van de politie: een tussenbalans, Arnhem, Gouda Quint,
1992, p. 82.
7. Tijdelijke Commissie evaluatie opsporingsmethoden, "Opsporing in uitvoering", Tweede Kamer,
vergaderjaar 1998-99, 26 269, Nos. 4-5, p. 93.
8. Vermjsindex Recherche Onderzoeken en Subjecten, which is a fusion of three indicative indexes
(started May 1999).
9. Tijdelijke Commissie evaluatie opsporingsmethoden, "Opsporing in uitvoering", Tweede Kamer,
vergaderjaar 1998-99, 26 269, Nos. 4-5, p. 96.
10. A reorganisation was implemented on 1 January 2000, which is discussed in section IX infra;
see also below and footnote 13. Appendix I of this report contains a recent organogram of the
new structure of the National Police Agency (ICLPD).
11. Tijdelijke commissie, Tweede kamer, vergaderjaar 1998-99, 26 269, No. 4 — 5, p. 129.
12. Tijdelijke commissie, Tweede kamer, vergaderjaar 1998-99, 26 269, No. 4 — 5, p. 130.
13. Zoetermeer: National analysis of organised crime, information centre, expertise and notification
centres, fingerprint analysis, research and development, innovative products, accounting function
regions, publications, temporary programmes, INTERPOL, Europol, Schengen, Liaison, Internal
Policy Advice; Driebergen: Technical Support, Surveillance-innovation, witness protection,
infiltration, intervention, technical development, forensic accountancy, international legal
assistance, fraude, national interest cases, transport criminality, war crimes, anti-terrorism.
14. From: "Plan van aanpak Reorganisatie Openbaar Ministerie", http://www.openbaanninisterie.n1/
pubikat/hetom/plva_reorg.htm.
15. See also: Jo Horn, "Gesloten ministerie", in Publiek Management, februari 2000, p. 43.
16. Ex-procurator General Gonsalves in an interview with Kuipers, 1997, p. 18.
17. Commissie Openbaar Ministerie, Het functioneren van het openbaar ministerie binnen de
rechtshandhaving. Rapport van de Commissie Openbaar Ministerie, Den Haag, 1994.
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18. Plan van aanpak Reorganisatie Openbaar Ministerie. See: Cyrille Fijnaut, Dirk van Daele and
Raf Verstraeten, "De hervorming van het openbaar ministerie. Een rechtsvergelijkend commentaar
op de totstandkoming, inhoud en draagwijdte van het Octopus-Akkoord", in Cyrille Fijnaut and
Dirk van Daele (eds.), De hervorming van het openbaar ministerie, Leuven, Universitaire Pers
Leuven, 1999, pp. 271-350, on p. 289.
19. Annual Report 1998, p. 7; see also http://www.openbaarministerie.nl4persberi/p990406.htm.
20. See e.g. interview with PG Ficq, De Volkskrant, 8 September 1999.
21. Jo Horn, "Gesloten ministerie", in Publiek Management, februari 2000, p.43.
22. From: Directie Algemene Justitiele Strategie, Juridische infrastructuur in internationaal
perspectief Criminaliteitsbeheersing, Den Haag, 2000, p. 42.
23. From: "Plan van aanpak Reorganisatie Openbaar Ministerie", http://www.openbaarministerie.n1/
pubikat/hetom/plva_reorg.htm.
24. From: "Plan van aanpak Reorganisatie Openbaar Ministerie", http://www.openbaarministerie.n1/
pubikaUhetom/plva_reorg.htm.
25. Source: http://www.openbaarministerie.nUpersberi/2000/p000309.htm.
26. Kamerstukken I, 1998-99, 25392, No. 46c, pp. 6 and 7.
27. Van der Flier, 1999, p. 742.
28. Fijnaut, Van Daele & Verstraeten, 1999, p. 307.
29. Under the name Landelijk Bureau Openbaar Ministerie (LBOM).
30. Noord-Oost-Nederland; Randstad-Noord en Midden; Rotterdam; Haaglanden; AmsterdamAmstelland / Gooi-Vechtstreek; Zuid-Nederland.
31. Note that this policy is also heavily influenced by the priorities that are lined up by the serious
crime committee — Cczwacri (see Chapter II and III).
32. Tijdelijke Commissie evaluatie opsporingsmethoden, "Opsporing in uitvoering", Tweede Kamer,
vergaderjaar 1998-99, 26 269, Nos. 4-5, p. 170-174.
33. BOB = bijzondere opsporingsbevoegdheden (special investigation competencies).
34. Bijlage 2, aanbiedingsbrief bij het kabinetsstandpunt inzake het rapport Opsporing in uitvoering,
31 August 1999 (Antwoorden op de vragen van de vaste commissies van Justine en BZK inzake
het rapport van de Tijdelijke commissie evaluatie opsporingsmethoden, gesteld aan het kabinet
bij brief van 13 juli 1999), http://www.minjust.nl/c_actuaUrapporthcalsbeek.htm.
35. These criteria are summed up in the document "Prioriteitenstelling bij het landelijke optreden
tegen georganiseerde misdaad", which can be found at http://www.openbaanninisterie.nl/publikat/
geocrim/prioriteit.htm.
36. See report Georganiseerde criminaliteit in Nederland, 1999 (WODC).
37. The predecessor of the serious crime committee was the Coordinating Policy Forum (CBO),
which was defined as an advisory body of the Board of Procurators General. Similar to its
predecessor, the serious crime committee offers (amongst other things) advice on priorities in
criminal investigations into national or international organised crime.
38. Enqu'etecommissie opsporingsmethoden, Inzake opsporing, Den Haag, SDU, 1996, p. 25.
39. Marc van Erve, "Toekomst bestrijding zware, georganiseerde criminaliteit, belicht vanuit het
perspectief van de Hoofdofficier van Justitie Hu-, in Greep op de misdaad, 1997, pp. 19-23, on
p. 19.
40. "Prioriteitstelling bij het landelijke optreden tegen georganiseerde misdaad", http://
www.openbaarministerie.nl/publikaUgeocrim/ prioriteit.htm.
41. "Strategy against alien smuggling", http://www.openbaarministerie.nl/english/reports/
smuggle.htm.
42. Tijdelijke Commissie evaluatie opsporingsmethoden, "Opsporing in uitvoering", Tweede Kamer,
vergaderjaar 1998-99, 26 269, Nos. 4-5, p. 104.
43. Tijdelijke Commissie evaluatie opsporingsmethoden, "Opsporing in uitvoering", Tweede Kamer,
vergaderjaar 1998-99, 26 269, Nos. 4-5, p. 104-105.
44. There are currently six police infiltration teams in the Netherlands. They deliver facilitatory
services to the regional forces and are organised at a supra-regional level.
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45. Tijdelijke Conrunissie evaluatie opsporingsmethoden, "Opsporing in uitvoering",1\veede Kamer,
vergaderjaar 1998-99, 26 269, Nos. 4-5, p. 108.
46. Lars Kuipers, "De prijs die je betaalt voor duidelijkheid", in Voorlichting Openbaar Ministerie,
Greep op de Misdaad, 1997, pp. 10-18, on page 16.
47. Jan Wilzing, "De crisis in de opsporing en de toekomst van de criminaliteitsbestrijding", in
Greep op de misdaad, 1997, pp. 28-39, on p. 30.
48. Ex Procurator General in an interview with Kuipers, 1997, on p. 17.
49. Region Brabant-Zuid-Oost however still has an Interregional Crime Squad: Interregionaal
Recherche Team South-Netherlands, which accommodates the Synthetic Drugs Unit.
50. Tijdelijke Conunissie evaluatie opsporingsmethoden, "Opsporing in uitvoering", Tweede Kamer,
vergaderjaar 1998-99, 26 269, Nos. 4-5, p. 112.
51. Tijdelijke Commissie evaluatie opsporingsmethoden, "Opsporing in uitvoering", Tvveede Kamer,
vergaderjaar 1998-99, 26 269, Nos. 4-5, p. 113-114.
52. Marc van Erve, "Toekomst bestrijding zware, georganiseerde criminaliteit, belicht vanuit het
perspectief van de Hoofdofficier van Justine IRT", in Greep op de misdaad, 1997, pp. 19-23, on
p. 20.
53. The temporary parliamentary evaluation committee recommended that the interregional core
squads should have their own special branch. Tijdelijke conunissie, Tweede kamer, vergaderjaar
1998-99, 26 269, No. 4 — 5, p. 116.
54. Tijdelijke Commissie evaluatie opsporingsmethoden, "Opsporing in uitvoering", Tweede Kamer,
vergaderjaar 1998-99, 26 269, Nos. 4-5, p. 116, 118.
55. From: Stand van zaken Unit Synthetische Drugs, Den Bosch, 25 March 1997, which can be
found at: hup://www.openbaanninisterie.nl/publikat/drugs/syndrugs/htm.
56. Netwerk, d.d. 25 November 1999.
57. Volkskrant, 5 October 1999.
58. Clearly identifiable regional organised crime units are to be found in: Groningen, Twente (Afdeling
Georganiseerde Criminaliteit), Utrecht (BECRO — Bestnjding Criminele Organisaties, division
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