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Reason for research: Advice of the Council of State and Report of the Govern-
ment 
 
In its (unsolicited) advice of 13 July 2015, Government Gazette 2015 (Staats-
courant), 30280, no. W03.15.0138/II, concerning the relationship between 
sanctions systems in administrative law and in criminal law, the Council of 
State (Raad van State) has listed a number of differences between administra-
tive fines and criminal-law sanctioning that deserve closer attention, especially 
from the point of view of legal protection. In its Report of 26 April 2018, Gov-
ernment Gazette (Staatscourant) 2018, 31269, registration no. 2258467, the 
Government endorsed renewed attention for differences in terms of legal pro-
tection. One of these differences is that, in administrative law, having recourse 
to a remedy has, in principle, no suspensive effect, while in criminal law it does 
have suspensive effect. 
 
Problem definition 
 
This difference between administrative law and criminal law, with regard to 
the suspensive effect of remedies, has led to the following problem definition. 
 
How, from a normative and empirical point of view respectively, should the 
absence, as a general rule, of suspensive effect of objection and appeal against 
fining decisions be assessed?  
Is there any reason for providing for a statutory provision that would suspend 
the implementation of administrative fines during the phase of legal protection 
against administrative fines? 
 
This problem definition has been broken down into the following sub-ques-
tions: 
- Why does objection or appeal against a fining decision have, as a general 

rule, no suspensive effect in Dutch administrative law?  
- What are the exceptions to this general rule, and on which grounds are 

they based? 
- What is the relationship between the absence of suspensive effect of ob-

jection and appeal against a fining decision, and the presumption of inno-
cence?  
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- What is the significance, in this context, of the preliminary relief proceed-
ings? 

- How do administrative bodies, in practice, deal with their power to collect 
administrative fines?  

- To what extent does the making of a payment arrangement play a role in 
this?  

 
These sub-questions are partly legal-normative and partly legal-empirical, 
which has been determinative for the research method used. 
 
Research method 
 
In the context of the legal-normative research, it has been determined, on the 
basis of legislation and its history, the literature and case law, why, in Section 
6:16 of the General Administrative Law Act, administrative law stipulates, as 
a general rule, that submitting an objection and lodging an appeal have no sus-
pensive effect. In this context, account has also been taken of the advice of the 
Legislative Projects Review Committee (Commissie voor de toetsing van 
wetgevingsvraagstukken) of 1994 and of considerations that played a role in 
the implementation of later arrangements, such as the fines system of the fourth 
tranche of the General Administrative Law Act (Algemene wet bestuursrecht) 
and the Social Security Benefits (Fines, Measures, Recovery and Collection) 
Act (Wet boeten, maatregelen en terug- en invordering sociale zekerheid). 
Similarly, on the basis of legislation and its history, literature and case law, 
analysis has been made of arrangements that form or have formed an exception 
to Section 6:16 of the General Administrative Law Act. The exceptions laid 
down in the Telecommunications Act (Telecommunicatiewet) , the Competi-
tive Trading Act (Mededingingswet), the Financial Supervision Act (Wet fi-
nancieel toezicht) , the Tobacco Act (Tabakswet), the Environmental Manage-
ment Act (Wet milieubeheer) , the Spatial Planning Act (Wet op de ruimtelijke 
ordening), the Environmental Permitting (General Provisions) Act (Wet alge-
mene bepalingen van omgevingsrecht) and Section 8:106 of the General Ad-
ministrative Law Act (for appeal in the social security law and the tax legisla-
tion) have been assessed. 

In connection with the question as to how the absence of suspensive effect 
of objection and appeal against a fining decision relates to the presumption of 
innocence, special attention has been paid to the views of the ECHR, the na-
tional legislator, the national court and in the literature on Section 6, subsection 
2, of the ECHR. The same applies to the question of the significance, in this 
context, of the preliminary relief proceedings, whereby a number of empirical 
aspects have also been examined within the same framework. 

The legal-empirical part of the research focuses on the question as to how 
administrative bodies, in practice, deal with their power to collect administra-
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tive fines, and on the question as to the extent in which the making of a pay-
ment arrangement plays a role in this. In order for these questions to be an-
swered, a number of case studies have been carried out among a number of 
administrative bodies. The cases to be studied have been selected based on the 
criteria of type of legal right (including: security, effective administration), 
type of offender (including natural persons and legal persons), amount of the 
fine (high and low fines) and type of legal arrangement (in particular: level of 
margin when imposing a fine, and determination of the amount of the fine). 
The following cases have been selected on this basis: the Human Environment 
and Transport Inspectorate (Inspectie Leefomgeving en Transport), the Social 
Affairs and Employment Inspectorate (Inspectie Sociale Zaken en Werkgele-
genheid), the Radiocommunications Agency Netherlands (Agentschap Tele-
com), the Social Insurance Bank (Sociale Verzekeringsbank), the Dutch Data 
Protection Authority (Autoriteit Persoonsgegevens), the Netherlands Author-
ity for Consumers & Markets (Autoriteit Consument en Markt), the Dutch Au-
thority for the Financial Markets (Autoriteit Financiële Markten), the munici-
pality of Amsterdam (Housing Regulations) and the municipalities of Hilver-
sum, Sittard-Geleen, Delfzijl, Het Hogeland, Ermelo, Harderwijk and Zee-
wolde (Participation Act). 

The case studies focus on aspects of the power to impose fines, the context, 
the procedure and the collection of fines. Information on these aspects has been 
obtained by examining legislation and policy and, in particular, interviews and 
email correspondence with employees of the administrative bodies involved 
and with respondents working at a court or the Central Appeals Tribunal (Cen-
trale Raad van Beroep). Information has also been obtained from the Central 
Fine Collection Agency (Centraal Justitieel Incassobureau). 
 
Answers to sub-questions 
 
Why does objection or appeal against a fining decision have, as a general rule, 
no suspensive effect in Dutch administrative law? 
 
The arguments for the absence of suspensive effect of objection or appeal 
against fining decisions as a general rule are, in short: 
- Respecting the authority of the administrative decision (as intended by the 

legislator). 
- The need for administrative decisiveness, effective and credible enforce-

ment, and a policy of imposing on-the-spot penalties. 
- Avoiding the issue that submitting an objection or lodging an appeal 

would generate a magnet effect (submitting an objection or lodging an ap-
peal would be an easy way to obtain postponement, which would lead to 
high numbers of objections and notices of appeal). 
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- The possibility for administrative bodies to implement a facilitation pol-
icy, whether or not in combination with the making of a payment arrange-
ment. 

- The possibility for the offender to request a preliminary relief proceed-
ings. 

 
What are the exceptions to the rule, and on which grounds are they based? 
 
In the aforesaid passage, the most important Acts are described that mention 
the suspensive effect of submitting an objection or lodging an appeal (to a cer-
tain extent also more generally, i.e. not only in the context of administrative 
fines). The arguments brought forward for making an exception to the general 
rule of no suspensive effect are, in short: 

‐ the amount of the fine; 
‐ the drastic nature of the sanction. 

 
What is the relationship between the absence of suspensive effect of objection 
and appeal against a fining decision, and the presumption of innocence? 
 
According to the ECHR, the absence of suspensive effect implies no unlawful 
infringement of the presumption of innocence, while the execution is, however, 
restricted by reasonable limits whereby a just balance between the interests 
involved is to be observed. It must be possible to restore the original legal 
position of the person involved. The sole financial interest, from the side of the 
State, that the fine be paid is insufficient for proceeding to immediate 
collection. Both case law and literature on the presumption of innocence attach 
great value to the possibility of requesting suspension of the contested decision 
before the provisional relief court (an aspect that has also been mentioned in 
the context of legislation as an argument for the general rule of Section 6:16 of 
the General Administrative Law Act).  
 
What is the significance, in this context, of the preliminary relief proceedings? 
 
The above suggests that the possibility of a preliminary relief proceedings is 
an important argument for the permissibility of the absence of suspensive 
effect in the light of the presumption of innocence. Based on the case law 
examined, it can be argued that the preliminary relief proceedings is, indeed, a 
viable remedy for suspending an administrative fine, in so far as the financial 
nature of the interest, which is involved in a request for suspension, forms no 
substantive impediment for the presumption of urgency. Generally speaking, 
the fine is suspended if payment of the fine causes irreversible consequences. 
However, given that a fine, which has already been paid and later on appears 
to be unlawful, can be repaid, this is of little practical importance for litigants. 
In short, for administrative fines, suspension in connection with irreversible 
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consequences is highly exceptional. In addition, suspension takes place when 
the (provisional) statement of assurance implies that the contested decision will 
not hold. However, this provides litigants no less solace when the difficulties 
they have do not concern the imposition of the fine itself but the collection of 
the fine. What is interesting, is the low number of decisions (28) identified in 
the research on a request for suspension of an administrative fine, and the 
particularly low number of decisions (two) granting the request because the 
fine exceeds a certain amount. The above strongly compromises the possibility 
of a preliminary relief proceedings as an important argument for the 
permissibility of the absence of a suspensive effect in the light of the 
presumption of innocence. 
 
How do administrative bodies, in practice, deal with their power to collect 
administrative fines? 
 
The manner in which administrative bodies, in practice, deal with their power 
to collect fines, is varied. A large majority has no problems with suspension in 
the objection phase. This does not apply to two of the cases examined because 
of the desired policy of imposing on-the-spot fines. The suspension practice is 
sometimes based on a formal policy, sometimes on an informal policy. 
Consequently, the persons involved may demonstrate different levels of 
familiarity with the possibility to suspend. 
 
To what extent does the making of a payment arrangement play a role in this? 
 
Administrative bodies work with payment arrangements on a large scale, 
including where a policy of imposing on-the-spot fines is implemented. The 
possibility of making a payment arrangement is also sometimes based on a 
formal policy, sometimes on an informal policy, so that also, in this respect, 
there is the possibility of different levels of familiarity with a possibility of 
obtaining (partial) postponement of payment. 
 
Answers to main questions 
 
How, from a normative and empirical point of view respectively, should the 
absence, as a general rule, of suspensive effect of submitting an objection or 
lodging an appeal against decisions to impose a fine, be assessed? 
 
This general rule is, partly in the light of the possibility of obtaining 
preliminary relief as substantiated in case law, not contrary to the presumption 
of innocence of Section 6, subsection 2, of the ECHR. The administrative 
practice often deviates from the general rule. Submitting an objection, in 
particular, is accompanied by suspensive effect as a result of policy measures. 
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Is there a reason for providing for a statutory provision that would suspend 
the implementation of administrative fines during the phase of legal protection 
against administrative fines? 
 
In theory, there are four options: 1) no suspensive effect whatsoever; 2) 
suspensive effect as long as the fining decision is not irreversible; 3) only 
suspensive effect pending objection or appeal in the first instance; 4) only 
suspensive effect pending objection. Option 1) reflects the current general rule 
under administrative law, option 2) the rule under criminal law, and option 3) 
and 4) are intermediate solutions. 
 
Choice for suspension during the objection phase 
 
The research findings point towards the fourth option. In the first place, this 
option is already, to a large degree, standing practice. In the second place, this 
option takes into account the idea that offenders must be given at least one 
opportunity to be heard before implementing the fining decision (therefore, 
not only – cf. Section 5:53 of the General Administrative Law Act – for fines 
exceeding € 340). In the third place, offenders can go to court no sooner than 
in the objection phase (preliminary relief proceedings). In the fourth place, it 
is important that fining decisions include several decisions (namely, the 
establishment of the offence, the fining decision, the decision as to what fine 
to impose, and the decision to collect a fine), while offenders, in the initial 
phase, tend to contest the establishment of the offence and often also the 
amount of the fine, but still pay insufficient attention, in that phase, to any 
payment difficulties. In the objection phase, difficulties of this nature can – 
also by the administration itself – be put forward, including the option of 
making a payment arrangement. In the fifth place, the research has established 
that, in connection with some of the previously mentioned aspects, limits 
concerning the ability to act of certain categories of offenders also point in the 
direction of suspension during the objection phase. In the sixth place, the 
continuing digitisation of establishing offences and imposing fines has been 
mentioned. This digitisation reinforces standardisation of decision-making 
processes and also has consequences for the manner of communication. This 
means that, now more than ever, room will have to be made for additional 
decision-making processes and communication in the objection phase (unless 
more is invested in the preliminaries to the decision-making process). It is 
noted that much of the first four arguments were, at the time, brought forward 
by the Legislative Projects Review Committee, and that the same Committee, 
already at that time, pleaded for suspension during the objection phase. The 
research suggests that the legislator in the past did not pay systematic attention 
to the arguments brought forward by the Legislative Projects Review 
Committee. 
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New general rule for administrative fines; preservation of possibilities of 
exception 
 
The choice for suspension in the objection phase – more precisely, until the 
period for submitting an objection has expired or, when an objection has been 
submitted, until the offender has been notified of the decision on an objection 
in the prescribed manner, or until the notice of objection has been withdrawn 
– is recommended as the new general rule for administrative fines. As under 
the current law, exceptions to the general rule should remain possible. If an 
exception is decided upon, a good explanation for doing so may be required 
(the explanation of current exceptions to the present general rule does not excel 
in consistency). 
 
Other suggestions 
 
In addition to a proposal for amendment and supplement of Section 6:16 of the 
General Administrative Law Act, there is the proposal, at the end of the 
research report, to further reflect on the possibility of making the severity of 
the intervention decisive, instead of the distinction between punitive and non-
punitive decisions. Active notification of payment arrangements and, with a 
view to increasing standardisation and insight into debt problems, the position 
and function of the Central Fine Collection Agency, deserve closer attention. 
 
 
 
 


