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SUMMARY 

 

Context and aim of the research 

Increasing attention has been paid to the position of missing persons and the effects upon their 

left-behind families over the past two decades. At the European level it has resulted in the Council 

of Europe Recommendation on Principles concerning missing persons and the presumption of 

death CM/Rec (2009). In the Netherlands questions have been raised in Parliament (the Second 

Chamber) about the problems that left-behind families’ experience. These problems were 

discussed further in a round table session held at the Dutch Ministry of Security and Justice in 

2016 in the context of the policy domain of aiding victims (Slachtofferbeleid). The Minister 

consequently agreed to carry out a comparative law study into the way other countries deal with 

these problems so that inspiration may be obtained as to possible solutions. This research has been 

carried out by the Utrecht Centre for European Research into Family Law (UCERF). 

 

The central question of the research is: 

Which policies and legal regulations with respect to left-behind families and missing persons exist 

in the Netherlands, Belgium, Denmark, Germany, and England & Wales and can these provide a 

solution for the problems signalled by left-behind families in the Netherlands? Are there other 

possible solutions? 

 

The primary aim of the research is to identify possible solutions that may reduce the problems 

experienced by left-behind families. The emphasis is on the ‘lessons that may be learned’ from 

comparative research. Additionally, within the Dutch perspective, other possible solutions based 

on propositions made in the round table session in Parliament, in literature and in the interviews 

held in the context of this research have been explored. The research is primarily directed at 

(long-term) adult missing persons in view of the fact that most ‘legal’ problems relate to this 

category of missing persons. The frequency of long-term missing persons in the Netherlands is 

estimated at approximately 100 persons per year of which approximately 50 adults.  

 

Jurisdictional accountability of comparative research 

The comparative law study aims to compare Dutch law and policy with the law and policy in the 

other jurisdictions but also to specifically investigate whether there are instruments which could 

serve as an alternative or supplement to the Dutch system. Given this aim, a quick scan among 

European jurisdictions (the Netherlands, Belgium, Denmark, Germany, England & Wales, France, 

Austria, Norway, Sweden and Switzerland) was carried out by the research team. The time limits 

with respect to issuing a decision on the presumption of death as well as the enactment of recent 

legislation were paramount criteria for selection. On the basis of the quick scan it was decided that 

Belgian, Danish, English & Welsh and German law potentially had the most to offer for Dutch 

law. In Belgian and English & Welsh law there were recent legislative changes whereas Danish 

law has been changed to provide for a shorter time limit and the shortening of the procedure. 

German law represents a different type of system.   
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Methods 

Initially, the parliamentary documents were studied to provide insight into the problems 

experienced by left-behind families. This information was supplemented with information gained 

in two interviews held with left-behind family members using a semi-structured list of interview 

questions. On the basis of this information a questionnaire was drafted for the comparative study. 

The questionnaire contained questions concerning the legal position of the missing person and the 

legal regulations and policies in the researched jurisdictions. The questionnaire distinguished two 

main situations: the situation where the missing person is legally considered to ‘be alive’ and the 

situation where a presumption of death can be issued. Subsequently, the questionnaire was 

answered in a structured manner by the research team for each of the selected jurisdictions. 

 

The legal study was carried out by the research team as desk research. Sources used were amongst 

others; legislation, parliamentary history, literature, and case law where available. Additionally, 

two phone interviews were held with English legal experts and some specific questions were put 

forward in respect of Danish law to Danish legal experts. For Dutch law, an interview was held 

with an expert on the basis of a semi-structured list of questions. The purpose of the interviews 

was to ascertain that the information gathered by the research team was correct and to provide 

insight into any ‘law in action’ not covered by the available sources. The interviews were held 

after the desk research had been completed. 

 

The answer to whether ‘something may be learned’ from the policies and legal regulations in the 

other jurisdictions was derived from the perspective of the problems identified. The second part of 

the central question, whether any other possible solutions exist, was explored through research 

into the parliamentary debate, literature and in the interviews. The framework for evaluation was 

formed by norms set out in the Recommendation of the Council of Europe. These are the different 

interests which play a role once a person is missing: the interests of the missing person, the 

interests of the left-behind family, the interests of third persons with whom the missing person has 

or had legal relations, and the interests of the state also known as public interests. When balancing 

these interests, it is important to acknowledge that they are interrelated: if the interests of the left-

behind family are given more weight, the interests of the missing person will likely weigh less 

heavily. 

 

Research results 

 

Problems experienced by left-behind families in the Netherlands 

Financial problems are the most serious problems experienced by the family of a missing person. 

After a short time span, the payment of his or her salary will cease while at the same time 

(contractual) financial obligations, for example, rent or mortgage, must still be paid. Another legal 

issue related to the common property of the spouses or registered partners is that permission of the 

missing person is required to sell the property (art. 1:88 Dutch Civil Code). This also applies 

when they were not married but had bought the property together (art. 3:175 Dutch Civil Code). 

Normally, there is no power of attorney allowing the left-behind partner to sell the property on 

behalf of the missing person. If the mortgage (generally monthly instalments) is not paid, the 

mortgage lender is likely to at a certain point initiate a forced auction. The sale at a forced auction 

usually generates a lower selling price than a ‘normal’ sale. 
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The lack of a power of attorney is also problematic in other situations, for example, with respect 

to ongoing contracts with third persons and other legal obligations. This concerns obligations with 

respect to the making of a tax return, managing bank accounts, insurance policies and terminating 

phone/newspaper subscriptions etc. The appointment of a guardian is not always viewed as a 

solution to these issues because those left-behind find that it takes a long time to arrange. 

Moreover, there is also the perception that the guardian can only arrange minor issues but cannot 

contribute to solving the major problems. It is also viewed as an invasion of privacy because the 

family must provide the guardian insights into the financial position of the missing person and a 

‘stranger makes decisions about your personal life’. On the one hand, if the appointed guardian 

belongs to the inner circle of family or friends, the tasks may demand much time due to the lack 

of expertise.  

 

If the partner of the missing person does not have sufficient means to provide for him/herself and 

(possibly) for their children, the problem is that there may not be a financial safety-net. The 

longer the situation continues, the more burdensome it becomes. The situation of the family 

depends not only on the time limits with respect to the declaration of death but also on the 

duration of the procedure itself. 

 

Comparative analysis 

An important finding in the comparative study is that the legal domain of missing persons and the 

presumption of death is barely studied in all the researched jurisdictions. Limited information can 

be found and little has been written in legal literature. The limited amount of cases concerning 

missing persons may play a role in this. 

 

With respect to the period when the missing person is considered to be legally ‘alive’, the option 

to appoint a legal guardian is not always considered a good one in the Netherlands. The Dutch 

regulation of guardianship is largely similar to the regulations contained in the other researched 

jurisdictions. Thus, there is no concrete inspiration to be found for Dutch law in the regulation of 

guardianship abroad. With respect to inheritance and family law consequences no particular 

problems have been signalled in the research.  

 

There is an interesting difference in terminology with regards to a missing person and the 

possibility to issue a declaration on the presumption of death. In the Netherlands a declaration of 

‘legally presumed death’ may be requested. The request for such a declaration may hold a high 

emotional threshold for the left-behind family. Belgian law has a similar declaration, however it is 

expressed as a declaration of ‘absence’. Although the Dutch terminology has been a deliberate 

choice of the legislature, it may be worthwhile to consider a change. 

 

The Dutch legislation concerning the conditions and time limits (i.e. the waiting period before a 

request can be lodged) seem to be in line with The Council of Europe Recommendation. Dutch 

law has three different time limits covering different factual situations in which the missing 

person went missing. The judge also has discretion in determining whether the conditions have 

been fulfilled in individual cases. In so doing, a balance is struck between the interests of the 

missing person, the left-behind family and third persons. Moreover, the time limits have an 

important function which is, in so far as possible, to prevent misuse and fraud. Dutch law has 

relatively short time limits in comparison with the other jurisdictions. A request for a presumption 

of death can be made immediately or after one or five years depending upon the facts. Only 

Denmark has shorter time limits in respect of the situation that it is likely that the missing person 

has died (six months rather than one year). This may be a solution worth considering because 
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when death has likely occurred, the interests of the missing person not to be declared deceased too 

quickly versus the interests for the left-behind family to move on and to arrange legal and 

practical matters should be given less weight. This would require a change to the relevant 

provision as contained in art. 1:413 section 2 under b Dutch Civil Code. 

 

In the Netherlands the length of the procedure concerning the declaration of death is considered 

problematic. There was insufficient information to be able to ascertain the length of the procedure 

for the other jurisdictions. However, it follows from the legal comparison that in the other 

jurisdictions considerable time may pass from the moment when the court has summoned and 

informed the missing person of the procedure at hand. In Denmark, however, specific attention 

has been paid to the duration of the procedure, with the intention that a declaration of death (with 

the six months waiting period) should be delivered within one year. This would not only be 

achieved by the shorter waiting period, but also by the fact that the court itself should summon the 

missing person rather than the applicants. In the Netherlands, a request for a declaration of death 

cannot be submitted until after the expiration of the one or five years' waiting period. An 

alternative is to make it possible to submit the request earlier and to initiate the summons earlier 

so that the session takes place immediately after the expiry of the waiting period after which a 

declaration can be issued and registered shortly thereafter. The interests of the missing person are 

not disproportionately disadvantaged, as the time limits themselves are not shortened. In addition, 

his legal position is to a certain extent protected by the provisions on the return of the missing 

person. If a missing person returns, and this does not happen very often in practice, then his 

interests can still be protected. A shortening of the procedure provides a clear improvement for 

the left-behind family, as it allows them to solve the (in particular financial) problems more 

quickly. This is also better for third parties, because the legal status of all parties involved is 

clarified more quickly. This would require an amendment of the legal provision (art.1: 413 Dutch 

Civil Code). 

 

Exploration of other solutions 

In addition to the possibilities offered by the legal comparison, other solutions have been explored 

in the light of what is known in the existing literature and in the parliamentary documents 

regarding the problems of left-behind families. The parliamentary debates on missing persons 

reveal that it is an advantage for left-behind families to be recognized as a separate group by 

parties (such as public authorities and private actors) that they have contact with after the 

disappearance. Therefore, protocols have been developed in consultation with Victim support the 

Netherlands (Slachtofferhulp) - covering both public authorities and umbrella organizations of 

private actors such as mortgage lenders and banks. The purpose of the protocols is the pursuit of 

efficient and correct treatment (tailor-made to the individual needs) of the left-behind families 

who come into contact with these public and private parties. The question of how these protocols 

work formed the subject of another research project carried out by Bureau Beke commissioned by 

the Ministry of Security and Justice. Part of that research was to better identify the practical and 

legal problems that arise and to identify which actors are involved. It was also investigated what 

the experiences of the left-behind families were with these actors. The study shows that a good 

start has been made for improving the services for these families. They are recognized as a 

separate group and various authorities and private actors have committed themselves to provide 

tailor-made solutions. An important conclusion is that Victim support the Netherlands 

(Slachtofferhulp) plays a crucial role in the service given to the left-behind families and that this 

role should be strengthened. In view of the interests of the missing person it is important that 

tailor-made agreements between actors and the left-behind family also take the interests of the 

missing person upon return into account. It should also be noted that the provision of tailor-made 
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solutions is easier for larger (public or private) actors than for smaller third-party actors and often 

cannot be demanded of this last group. 

 

In addition to the protocols, legislation can serve to protect the financial position of the left-

behind family. The existing regime of legal guardianship offers a solution to some problems. It is 

important that a legal guardian can be appointed by the court when ‘the existence of a person is 

uncertain’ and that this criterion is broadly interpreted, without requiring too long periods of 

absence. In this way, financial matters may be resolved relatively shortly after the person went 

missing. 

 

For promoting tailor-made solutions (through protocols) and the application of a flexible (broad) 

interpretation for the appointment of a legal guardian, the adaptation of legislation is not 

necessary. There are other conceivable solutions that would require the adaptation of legislation. 

The question whether such solutions should be endorsed must be founded upon a balancing of 

interests between the missing person, the left-behind family and third persons including public 

interests. Regard must also be had to the variation of circumstances in which the missing person 

has disappeared. 

 

In the parliamentary debate a proposal has been made to suspend (all) financial obligations of a 

missing person. One may think of a ‘recovery moratorium’ (‘incassomoratorium’) of shorter 

duration, but a ‘declaration of inability to defend interests’ may also be considered for a longer 

duration. The question is what the consequences of such a suspension would be. From the position 

of the left-behind family, it is good that debts do not pile up and are temporarily unrecoverable. It 

must be remembered, however, that the debts will accumulate in the meantime and the payment is 

still due, unless other agreements are reached with the (larger) actors involved. Another issue is 

whether a suspension may be requested from all of the involved third parties. In that regard, it is 

important to know what consequences will be afterwards, what the ultimate risk of non-recovery 

of the accumulated debts is and how long the suspension will last. Whether, considering the 

different public interests, a new legal instrument should be introduced will depend on a weighing 

of the interests involved. 

 

With respect to financial matters, it could help if partners gave each other a general power of 

attorney to perform the necessary legal acts in case one of them becomes a missing person. 

Issuing a power of attorney does not have to cost a lot of money, especially if a privately executed 

power of attorney is sufficient, or if it has already been included in a notarial document, such as in 

a prenuptial and/or cohabitation contract. 

 

However, a power of attorney does not provide a solution to financial deficits arising from a lack 

of income. It has been suggested by left-behind families that an allowance could be provided by 

the state enabling the left-behind family to continue their normal way of life. If the government 

would wish to consider such an allowance, then a broader exploration of this option would be 

necessary. 

 

When searching for solutions, and weighing the involved interests, the time limit before a 

declaration of presumed death can be requested plays an important role. As time passes, the 

interests of the left-behind family and third parties will weigh more heavily than those of the 

missing person. The question can be raised whether the (longer) time limit of five years should be 

shortened to, for example, three years or even not having a specific time limit. Modern 

communication and investigative means, make it easier to give or receive a sign of life. The risk 



6 
 

of disappearing with the purpose of avoiding certain obligations is an issue that needs to be 

considered, but the research has not found any evidence of abuse of the legislative provision (art. 

1:413 Dutch Civil Code). Moreover, there is a shift, also internationally, of placing increasing 

importance on the interests of the left-behind family. If there was no specific time limit, the court 

could be given a discretionary power to determine, at an early stage, and given the circumstances 

of the case, an individual waiting period tailored to the particular circumstances of the case. The 

advantage of tailor-made solutions goes hand in hand with the disadvantage of less legal certainty 

due to the court not being bound by fixed time limits. The number of missing persons cases is 

limited and thus, the gaining of expertise by courts, to ensure to a certain uniformity in case law, 

is difficult. In view thereof, a solution could be the concentration of court jurisdiction to one 

particular court in the Netherlands. The potential inherent advantages and disadvantages, for 

example, longer travelling time for the left-behind family, should be assessed.  

 

Conclusion 

The circumstances in which someone becomes a missing person can vary on a case-by-case basis, 

as is also the case for the relationship the missing person has with members of his left-behind 

family. This raises various problems for the left-behind family. It calls for an approach that offers 

space to address the individual situation. Together with the fact that there is a limited number of 

long-term missing persons’ cases per year, it is difficult to draft legislation that is appropriate for 

the varied cases and needs. With this in mind, tailor-made solutions outside the legislative 

framework would initially be preferable. 

 

There are a limited number of legal proceedings regarding missing persons and legal guardianship 

in the Netherlands per year. Consequently, for this field of law, the relatively little attention to and 

expertise in this area plays an important role. The comparative study shows that this field of law is 

underexposed in all jurisdictions. There is little information available and not much has been 

written in legal literature. Dutch policy, established within the broader policy domain of 

supporting victims, and encouraged by active members of left-behind families who have 

generated political awareness, is at the forefront. As a result, there is more attention to the atypical 

problems that the families of the long-term missing person face. In this research, a number of 

possibilities that may reduce these problems have been inventoried based upon comparative law 

research and the exploration of other possibilities. Each option offers its own balance when the 

interests of the various parties involved are weighed against each other. This can form the 

foundation for pursuing follow-up policy intended to relieve the legal problems of left-behind 

families, who experience a period of great uncertainty and a heavy burden emotionally. 


