
WODC-onderzoek ‘Tenuitvoerlegging van buitenlandse civielrechtelijke vonnissen in 

Nederland buiten verdrag en verordening (art. 431 Rv)’ 

 

Summary 

 

Aim and purpose of this study 

In accordance with Article 431 of the Dutch Code of Civil Procedure (hereinafter: DCCP) foreign 

judgments in civil and commercial matters cannot be enforced in the Netherlands in the absence of 

any applicable regulation or treaty. The present comparative study aims to identify how the 

Netherlands and a number of other countries currently deal with the recognition and enforcement of 

foreign judgments and to provide an analysis thereof. Based on this study the legislator may decide 

whether, and if so, how Article 431 of the Dutch Code of Civil Procedure should be revised. To this end, 

a literature and case law study as well as and interviews with lawyers and members of the judiciary has 

been conducted. 

 

Research questions 

In view of the developments in Dutch and foreign case law and literature as well as in light of the 

developments in the area of PIL regulations and treaties, are there any reasons to review Article 431 

DCCP? If so, how could Article 431 DCCP be revised? 

The study starts with an analysis of the state of affairs in Dutch literature and case law with regard to 

the recognition and enforcement of foreign judgments on the basis of Article 431 DCCP. This shows 

that a problem arises with regard to the question if, and if so, on what grounds the Dutch court is 

allowed to assume jurisdiction in a dispute that is brought and tried anew before the Dutch courts on 

the basis of Article 431 paragraph 2 DCCP. Within case law and literature different views are defended. 

A distinction is made between the situation a) in which the claimant solely seeks conviction in 

accordance with the foreign judgment and b) in which more is claimed, or in which the claim calls for a 

new substantive assessment of the dispute.  

Dutch literature and case law do not provide a uniform answer to the question of whether the Dutch 

court has jurisdiction over an actio idicati (situation a). This leads to legal uncertainty. The existence 

of this uncertainty is confirmed by the interviews conducted during this study. As a solution, the study 

suggests that the Dutch court should assume jurisdiction under certain conditions. For this purpose, 

the study raises two possible models: (1) jurisdiction under the general condition of the existence of an 

interest of the claimant in an actio iudicati and (2) jurisdiction when the defendant is domiciled in the 

Netherlands or when enforcement is sought against assets of the defendant that are located in the 

Netherlands. The comparative legal study shows that these grounds are often utilized in the other 

countries studied. A number of countries has codified these grounds of jurisdiction.  

In situation b, which concerns the extension of the basis for the claim or a completely new assessment 

of the dispute, the majority of the lawyers interviewed and all of the judges interviewed conclude that 

the international rules of jurisdiction, as laid down in regulations, treaties and the Dutch Code of Civil 

Procedure are applicable. Apparently, there is no legal uncertainty with regard to this issue. 

 

Legal basis 

The conducted literature study shows that the basis for the existing practice of recognition and 

enforcement of foreign judgments under Article 431 paragraph 2 DCCP is unclear. The legal 

comparison shows that the same holds true for virtually all of the civil law-countries studied. This is 



different in the common law-countries that have been reviewed, in which the recognition and 

enforcement of foreign judgments is based in the doctrine of international comity. However, joining 

this Angl0-Saksan doctrine is not very evident for a civil law country such as the Netherlands.  

 

System of conditional recognition 

In the 2014 Gazprombank-case the Supreme Court of the Netherlands (again) ruled that the 

recognition and enforcement of a foreign judgment in the Netherlands can only take place under 

certain conditions. If the claim based on Article 431 paragraph 2 DCCP seeks conviction in accordance 

with the foreign judgment, and if four conditions are met, the court must take the parties’ bond to this 

decision as the starting point. In these cases, the claim is principally admissible.  

A study into the basis for and system of recognition and enforcement rules seemed necessary for a 

proper understanding of the criteria to be used therein – either conditions or grounds for refusal – and 

the way in which these are to be assessed. With regard to the legal systems compared, a distinction can 

roughly be made between three different systems: a. the system in which recognition depends on the 

fulfillment of certain conditions (the Netherlands and France), b. the system in which recognition is 

the starting point, but a successful appeal on the grounds for refusal may lead to non-recognition 

(Spain, United States and Canada), and c. the system in which recognition depends on the fulfillment 

of certain conditions, but in which a number of refusal grounds have also been formulated (Germany, 

England & Wales, Czech Republic, Switzerland and China).  

The draft Hague Convention on the recognition and enforcement of foreign judgments provides for a 

system in which the rules for recognition and enforcement of judgments stemming from a Contracting 

State in another Contracting State. The basic principle here is that judgments that fulfill the 

requirements of Article 5, must be recognized and enforced in other Contracting State. Recognition 

and enforcement may only be refused on a limited number of grounds.   

From a comparative perspective, the system as formulated by the Supreme Court of the Netherlands, is 

not out of place. An argument to change the current Dutch principle of: ‘recognition, provided that 

certain conditions are fulfilled’ into a system with a different starting point cannot be derived from 

this. It should be noted that there do not exist any strict lines of demarcation between the different 

systems. In practice, all countries utilize a more or less mixed system of (comparable) recognition 

criteria, under which the division of the burden of proof is dependent on actual circumstances. The 

case law analyzed and the interviews conducted do not give rise to changing the existing starting point 

within the Netherlands either. However, still the practical implementation of the current system gives 

rise to legal uncertainty in several regards. 

 

Conditions for recognition 

The Dutch Supreme Court formulates four conditions for the recognition of foreign judgments in the 

Netherlands.  

1. the jurisdiction of the judge who rendered the decision is based on a ground of jurisdiction that is 

generally acceptable by international standards; 

2. the foreign decision has been concluded in legal proceedings that meet the requirements of a 

proper judicial procedure that provides sufficient safeguards.  

3. the recognition of the foreign decision is not contrary to Dutch public policy; and 

4. the foreign decision is not incompatible with a decision of the Dutch court between the same 

parties, or with a previous decision of a foreign court between the same parties in a dispute 

concerning the same subject matter and base on the same cause of action, provided that this earlier 

judgment is subject to recognition in the Netherlands.  



The comparative law study shows that these criteria are also utilized in the other countries studies, 

although they are not interpreted equally throughout these countries. Some countries also apply 

additional criteria for the recognition of foreign judgments.  

Ad 1. 

In the Netherlands, this requirement is fulfilled by applying the grounds for jurisdiction that are 

considered generally acceptable by international standards according to Dutch views. The jurisdiction 

requirement is applied in all of the legal systems examined, but is interpreted and applied differently. 

Some legal systems fulfill this requirement by applying their own rules of jurisdiction, while other legal 

systems view this requirement in a more international context. Within the latter group of legal 

systems, however, the requirement is again applied rather different. Therefore, no indications for 

internationally accepted grounds of jurisdiction can be derived from the comparative legal study that 

has been carried out.  

Dutch literature suggests several grounds that could be regarded as internationally generally 

acceptable. Some of these have been applied in case law. The study shows that the application of these 

grounds raises various questions that have not been answered in case law and literature. Given the low 

frequency of Article 431 paragraph 2 DCCP – procedures the judiciary has not been able to formulate a 

complete catalogue of indirect grounds for jurisdiction and to answer the questions raised. For the 

same reason it seems unlikely that this will happen in the (near) future.  

A number of the lawyers interviewed consider it desirable to obtain more clarity with regard to the 

ground of jurisdiction that are generally accepted by international standards. Others, on the other 

hand, do not experience the absence of such a list of indirect grounds of jurisdiction to be problematic 

and refer to conventions and regulations for inspiration. However, the present study points out that 

these types of regulations generally have a limited substantive and formal scope and that, therefore, 

great caution should be exercised when adopting the jurisdictional provisions form those regulations.  

The study raises the question of whether the legislator should, in the context of a revision of Article 431 

DCCP, formulate a complete list of indirect grounds of jurisdiction. From the perspective of legal 

certainty this seems desirable. The development of such a list could also be left to the judiciary. Given 

the small number of Article 431 DCCP cases, however, this does not seem the most appropriate way. It 

should be noted that the application of a codified list of (mandatory) indirect grounds of jurisdiction 

makes it more difficult to seek connection to (possibly) changing opinions regarding the question of 

which ground of jurisdiction are considered internationally generally acceptable. The study indicates 

that a middle ground is also conceivable, in which the open standard of internationally generally 

acceptable grounds for jurisdiction are maintained, while the legislator can refer to the criteria set out 

in Article 5 and Article 6 of the draft-Hague Convention regarding the recognition and enforcement of 

foreign judgments for the interpretation of this norm.  With regard to the subject matters that are 

excluded from the substantive scope of the draft Hague Convention, the legislator could refer to 

existing international instruments, such as those on parental responsibility, alimony or inheritance for 

inspiration. In that context, the legislator will have to answer the legal-political question of whether 

the Dutch list of internationally generally accepted grounds for jurisdiction should equal or be more 

limited than, or should exceed the list included in the draft Hague Convention or the other existing 

international instruments.  

Ad 2. 

The fulfillment of this requirement takes place on the basis of Dutch law, which includes Article 6 

ECHR. While the interviewed members of the judiciary indicated that they encountered few difficulties 

when reviewing a foreign decision against this criterion, a number of the lawyers interviewed indicated 

that judges in Article 431 paragraph 2 DCCP procedures regularly proceed in the same manner as in 

procedures for recognition and enforcement on the basis of a treaty or regulation. The confidence of 

the Dutch court in the (administration of justice before the) foreign court is large. These lawyers 



consider a more active and alert role of the court in Article 431 paragraph 2 DCCP procedures very 

desirable.  

Ad 3 and 4. 

Difficulties in the application of the third or fourth criterion for recognition have not emerged from the 

study. All of the interviewees indicated that they experience no problems when assessing whether the 

foreign decision meets the requirements of public policy or whether there exists a previous judgment 

between the parties.  

The study shows that there is no comparative law argument to add a reciprocity requirement to the 

four conditions for enforcement within the Netherlands. Should the legislator decide to revise Article 

431 DCCP, it is advisable, to within the explanatory memorandum, pay attention to the role of the 

court in this context, the way in which it should review the conditions for recognition and the 

significance of the division of the burden of proof between the plaintiff and the defendant.   

 

Enforcement 

The study pays attention to the question of whether the enforcement in the Netherlands of a foreign 

decision that can be recognized, may be subject to additional requirements, for example with regard to 

the enforceability of the decision in the country of origin. The allocation of a claim on the basis of 

Article 431 paragraph 2 may be prevented by the fact that the foreign decision is not, or not yet, 

enforceable in accordance with the laws of the country of origin of the foreign decision. According to 

the Dutch Supreme Court in the Gazprombank-case, this solely concerns obstacles to the formal 

enforceability of the decision, such as: 

• a remedy with suspensive effect has been instituted in the country of origin against the (non-

executable) decision; 

• the decision was annuled by a higher court in the country of origin;  

• If the decision itself determines that or it results therefrom that it can be enforced within a certain 

period: this period has not yet begun or has already expired.  

There is no formal impediment if the authority to enforce the decision pursuant to the law of the 

country of origin thereof is time-barred or has lapsed. A limitation period or expiry period does not in 

itself affect the authority of the decision, according to the Supreme Court of the Netherlands. 

The foregoing does not affect the fact that the person who defends himself against a claim on the basis 

of Article 431 paragraph 2 DCCP, can argue that all or part of the amount allocated in the foreign 

judgement is not (longer) due. A condition for the application of this defense is that if could not be 

raised in the proceedings that led to the foreign decision or that this defense arose subsequently. In a 

procedure on the basis of Article 431 paragraph 2 DCCP it can therefore be invoked that payment or 

set-off has occurred after the foreign decision was made.   

It is recommended that, when the legislator decides to proceed with the change of Article 431 DCCP, it 

provides further clarification with regard to the (substance of the) condition for the enforcement of 

(formal) enforceability of the foreign judgment in the country of origin. If the legislator chooses to 

establish an exequatur procedure, from a comparative law view it can be argued to have such aspects 

governed by the law of the country of origin. As a consequence, the distinction made by the Supreme 

Court in Gazprombank between, on the one hand, the obstacles to the formal enforceability of the 

decision, and, on the other hand, a limitation period or expiry period, will no longer be of relevance. 

The study also shows that it is unclear whether a decision that has been declared provisionally 

enforceable, but that has not yet become final and conclusive in the sense that no appeal may be 

lodged against it, is subject to enforcement in a procedure on the basis of Article 431 paragraph 2 

DCCP.  Case law on the execution of foreign summary decisions (provisionally enforceable) has not 



been found in the Netherlands. None of the interviewed lawyers or judges have had any experience 

with this. A need to regulate this matter therefore does not seem to exist.  

 

Need for a revision of Article 431 of the Dutch Code of Civil Procedure? 

In the final Chapter (Conclusion and recommendations) the necessity of a revision of Article 431 of the 

Dutch Code of Civil Procedure is discussed. On the basis of the low frequency in Article 431 paragraph 

2 of the Dutch Code of Civil Procedure – procedures one could argue that a revision should not be high 

in priority. In addition, the importance of Article 431 DCCP will further decrease once the ratifications 

of the Hague Convention on recognition and enforcement of foreign judgments by non-EU Member 

States and countries with which the Netherlands has not concluded an enforcement treaty increases. 

Moreover, the lawyers and members of the judiciary interviewed for this study indicated that they in 

general find the current regulation sufficiently manageable, although parts are unclear and 

problematic.  

The text of Article 431 DCCP does not reflect the system of the current Dutch practice of recognition 

and enforcement of foreign judgments, as developed in case law. A number of interviewed members of 

the judiciary also pointed out (the undesirability of) this discrepancy. In countries whether the 

reciprocity requirement is upheld, this could possibly form an impediment to the recognition and 

enforcement of Dutch judgments. This could be a reason for a legislative revision, which would at least 

codify the existing system of recognition and enforcement. 

In the context of a revision of the law the question also arises whether Article 431 DCCP should be 

revised in such a way that a new Dutch decision is no longer required, by that the foreign judgment 

itself is enforced. Compared to the other civil law systems reviewed in this study the Dutch system is 

exceptional. The common law systems of England and Wales, the United States and Canada, like the 

Netherlands, replace the foreign decision by one of their own. The majority of the interviewed lawyers 

indicate that they do not find the procedure of Article 431 paragraph 2 DCCP cumbersome of slower 

than other procedures and see no need to revise the provision. Changing the procedure of Article 431 

paragraph 2 DCCP into an exequatur procedure is also not objectionable to them. An argument for 

transforming the procedure of Article 431 paragraph 2 DCCP into an exequatur procedure could be 

that the current procedure results in a Dutch decision that itself will be eligible for recognition and 

enforcement abroad. However, within the scope of the current study the existence of such a practice 

has not been brought to light. 

The study determines changing the procedure of Article 431 paragraph 2 DCCP into an exequatur 

procedure is not necessarily required, but that such a change does not raise any concerns in legal 

practice. If the legislator chooses to establish an exequatur procedure, the question arises which law 

should govern the effects of the foreign decision. It is suggested to choose a rule stating that a 

judgment recognised and enforceable shall be given the same effect as it has in the State of origin. Such 

rule is in line with the recent Spanish codification (Art. 44). 

 


