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Summary 
 

The research into the seizure and confiscation of criminal property in other European countries 

aims to answer the following two main questions. 

 

a) Which methods do authorities (not only in the Netherlands but also) in England, Ireland, Italy 

and Germany use with regard to the seizure and the confiscation of property with an (allegedly) 

illegal origin in cases without an offender who can be prosecuted or convicted 

 

and 

 

b) Which barriers do the authorities in these states encounter with respect to cross-border 

cooperation in the cases mentioned under a)? 

 

The research focuses on the seizure and confiscation of illegal property from i) persons with no 

registered income, but with a luxurious lifestyle, ii) inheritances (or the property in which the 

inheritance was converted), the illegal origin of which has come to the surface after the heir 

obtained it, iii) assets of a bank account without an apparent owner, and iv) assets that could not 

be linked to a specific person (for instance: a box containing money buried in a garden, found by 

the new owner of the property). In this research, these situations are referred to as the four standard 

situations.  

 

The research questions stated above can be divided into the following sub-questions. 

 

Legal comparison and experiences in practice:  

1. What is the current legal framework of the four (aforementioned) EU Member States on seizure 

and confiscation of allegedly illegal property without an apparent offender? 

2. Which legal authorities are competent to initiate procedures on seizure and confiscation in 

these Member States, and are these procedures of a criminal law or civil law nature? 

3. Which measures are available to the authorities, which standard of proof applies to determine 

the illegal origin of the assets and what are the experiences of legal practitioners with the 

application of these measures? 

4. To what extent and in which ways are legal practitioners successful in seizing and confiscating 

illegal property? To what extent do they fail to seize and confiscate illegal property, and why? 

5. To what extent do differing enforcement levels and success rates between the Member States 

(as described in sub-question 4) relate to differences in legal frameworks and available 

measures? 

6. Which aspects of the examined foreign legal frameworks could contribute to the (efficiency 

of) the Dutch measures to seize and confiscate illegal property, and why?  

 

 



International cooperation: 

7. Which problems do the Netherlands and the four (aforementioned) EU Member States 

encounter when seizing and confiscating illegal property by using an in rem procedure or a 

non-conviction based procedure in a foreign country? 

8. Which aspects could contribute to establishing well-functioning international cooperation with 

regard to the seizure and confiscation of illegal property? 

9. What are key issues for the Dutch contribution to international negotiations regarding the 

mutual recognition and execution of foreign confiscation orders? 

 

Chapters 2-5 set out the legal frameworks concerning seizure and confiscation in England (and 

Wales), Italy, Germany and Ireland. These chapters, based on extensive desk research, answer sub-

questions 1, 2, 3, 4, 5 and 6 of this research.  

Chapter 6, based on the results of a vragenlijst which was sent to law enforcement authorities 

in the Netherlands, describes the impediments in case of cross-border cooperation concerning 

seizure and confiscation of property from a Dutch perspective. It answers sub-questions 7, 8 and 

9.  

Chapter 7, based on the results of a vragenlijst which was sent to law enforcement authorities 

in the aforementioned Member States, examines the impediments for international cooperation 

concerning seizure and confiscation of property from the perspective of the four (aforementioned) 

EU Member States. It answers sub-questions 7, 8 and 9 of this research. 

The overarching questions of this research will be answered by using the answers generated in 

Chapters 2-7. The subsequent sections set out i) which methods authorities (not only in the 

Netherlands but also) in England, Ireland, Italy and Germany use with regard to the seizure and 

the confiscation of property with (allegedly) an illegal origin, without a prosecutable or convicted 

perpetrator, ii) the impediments Dutch and foreign authorities encounter in case of cross-border 

cooperation concerning seizure and confiscation of allegedly illegal property, iii) possible factors 

that are relevant for a well-functioning international cooperation concerning seizure and 

confiscation of illegal property, and iv) possible key issues for the Dutch contribution to 

international deliberation concerning mutual recognition and execution of confiscation orders. 

 

Seizure and confiscation of illegal property without a prosecutable or convicted perpetrator 

in Germany, England (and Wales), Ireland and Italy 

 

Chapters 2-5 provide an extensive overview of the current legal framework in England (and 

Wales), Germany, Italy and Ireland to seize and confiscate (allegedly) illegal property. The legal 

frameworks provide different modalities of different natures (inter alia criminal, civil and 

administrative) to confiscate illegal property. The chapters focus specifically on the different 

modalities in the four Member States to confiscate illegal property in the (aforementioned) four 

standard situations. 

 



Germany 

German law provides for the theoretical possibility – in case property cannot be linked to a specific 

person as the owner or possessor – to order a Selbständige Anordnung under § 76a Strafgezetzbuch 

(StGB) against the illegal property. However, in practice this measure is scarcely used, if at all. 

This is partly due to the broad interpretation the Bundesgerichtshof gave to the civil procedure 

concerning undeliverable things in the possession of authorities under § 983 

Bürgerlichesgesetzbuch (BGB). On the basis of § 111k Strafprozeßordnung (StPO), § 983 BGB 

in conjunction with §§ 979 et seq. and 372 et seq. BGB, the prosecuting authority may confiscate 

the property concerned. Also in case of assets of a bank account without an apparent owner, the 

German authorities may seize and confiscate the assets via the civil procedure under § 111k StPO, 

§ 983 BGB in conjunction with §§ 979 et seq. and 372 et seq. BGB. Pursuant to the German bill 

of parliament, which revises the current confiscation and seizure procedure in Germany, these 

(civil) measures now fall within the scope of the criminal law (i.e. article § 76a StGB). 

In case of an inheritance (or the property in which the inheritance was converted), the illegal 

origin of which has come to the surface after the heir obtained it, the German legal framework 

offers only limited possibilities to confiscate said assets. According to the Bundesgerichtshof, a 

Selbständige Anordnung cannot be ordered against the heir if the heir did participate in the criminal 

offence. Nevertheless, under § 261 StGB the heirs could, in principle, be prosecuted and convicted 

for money laundering. In order to simplify the procedure, the German bill of parliament aims to 

provide an explicit regulation in the new § 76a (4) StGB in conjunction with the new procedural 

rules concerning seizure of (allegedly) illegal property, which introduces an in rem procedure 

within the criminal proceedings.1 

Seizing and confiscating the (allegedly) illegal property from a person who does not have a 

registered income, but who does have a luxurious lifestyle, is equally difficult. However, if the 

person involved is convicted for money laundering, under § 261 (5) StGB, it would be possible to 

seize and confiscate the illegal property. 

 

England (and Wales) 

In England (and Wales), property that cannot be linked to a specific person (the assets on a bank 

account without an apparent owner included) may be seized and confiscated through a civil in rem-

procedure. Article 245A (6) POCA enables the High Court to order the freezing of associated 

property. This measure is also available if the owner the property concerned remains unclear. In 

addition, article 246 (6) POCA provides for the possibilities to order an interim receiving order in 

such cases. Such an order aims to maintain the property and appoint an interim receiver. The 

property may also be seized via a recovery order. A recovery order places the property under the 

administration of a curator. A final measure the English legal framework envisages is cash seizure 

and forfeiture. Under the applicable regulations, police and revenue officers are competent to seize 

cash money if it entails at least £ 1000 and if there are reasonable grounds to suspect that this 

money is derived from or intended for crime. 

Inheritances (or the property in which the inheritance was converted), the illegal origin of 

which has come to the surface after the heir obtained it, may be confiscated via the civil procedure 

                                                 
1 Entwurf eines Gesetzes zur Reform der strafrechtlichen Vermögensabschöpfung, Deutscher Bundestag 18/9525. 



if there are reasonable grounds to assume that the inheritance has an illegal origin. In such cases, 

the competent authorities may also choose to start a tax procedure. 

In case of a person without a registered income, but with a luxurious lifestyle, the income of 

the person concerned may be taxed and – if desired – combined with a civil asset forfeiture 

procedure.  

 

Ireland 

The Irish Proceeds of Crime Act 1996 (POCA 1996) regime offers the possibility to confiscate 

property, which cannot be linked to a specific person as owner or possessor (the assets on a bank 

account without an apparent owner included), through a civil procedure. Additionally, police and 

revenue officers are competent to seize cash money of at least € 1,000 if there are reasonable 

grounds to suspect that the money is (in)directly derived from or intended for crime. On request 

of the public prosecutor, the judge may forfeit the cash if he assesses, on the balance of 

probabilities, that the money is (in)directly derived from a crime or intended to commit a crime. 

Such a procedure does not require criminal prosecution of the crime. Officers of the Criminal 

Assets Bureau also have the authority to seize property, if they have reasonable grounds for 

suspecting that the property (i) in whole or in part, directly or indirectly, constitutes proceeds of 

crime, and (ii) is of a total value of not less than €5,000. 

Inheritances (or the property in which the inheritance was converted), the illegal origin of 

which has come to the surface after the heir obtained it, may be confiscated through the civil 

procedure as well. According to article 1 POCA 1996, inheritances are assets that are liable to 

confiscation. In such cases, the competent authorities may also choose to start a tax procedure. 

Inheritances with an illegal origin may be confiscated through the criminal procedure of the CJA 

as well. According to article 3 CJA, inheritances are assets that can be qualified as ‘realisable 

property’ and, consequently, may be subject to a confiscation order. 

If the person concerned has no registered income, but has a luxurious lifestyle, the POCA-

regime applies as well. Moreover, the measures under the tax regime may be applied against the 

person concerned.  

 

Italy 

The Italian Codice Antimafia offers various possibilities to seize and confiscate assets with an 

(allegedly) illegal origin without a prosecutable or convicted perpetrator. In case the property 

cannot be linked to a specific person as owner or possessor, the property may be confiscated under 

article 24 (1) Codice Antimafia if it is ascertained, on the balance of probabilities, that the property 

has an illegal origin. Under article 20 and 22 Codice Antimafia, the property may be seized prior 

to the confiscation.  

An inheritance (or the property in which the inheritance was converted), the illegal origin of 

which has come to the surface after the heir obtained it, may be confiscated under article 24 in 

conjunction with article 18 (1), (2) and (3) Codice Antimafia. In such cases, the heirs do not have 

to form a danger to society. It is sufficient that the testate formed a danger to society.  

In case of a person who does not have a registered income, but who has a luxurious lifestyle, 

the classic confiscation measure under article 240 CP applies if the person concerned is convicted 

for a criminal offence. If a conviction is impossible, confiscation of the assets could take place on 



the basis of article 24 (1) Codice Antimafia. The article requires that the assets, on the balance of 

probabilities, have an illegal origin.  

The situation of assets of a bank account without an apparent owner cannot occur in Italy. 

Italian legislation makes it impossible to open or keep a bank account without an apparent owner 

of said bank account. 

 

Research into the legal framework of England (and Wales), Italy and Ireland shows that in most 

cases seizure and confiscation in the four standard situations are enforced through in rem 

procedures. These procedures provide a viable solution in cases where there is no prosecutable or 

convicted perpetrator. From that perspective, it is not surprising that Germany, where there 

currently is no explicit legislation to start an in rem procedure, has drafted a bill to revisit the 

current confiscation and seizure procedure and introduce a new in rem-procedure. 

 

Impediments in case of cross-border cooperation concerning seizure and confiscation of 

allegedly illegal property 

 

The Dutch respondents, working for the Department of legal assistance in criminal cases (Afdeling 

Internationale Rechtshulp in Strafzaken; AIRS), Central Judicial Debt-recovery Agency (Centraal 

Justitieel Incassobureau; CJIB), the International Legal Assistance Centre (International 

Rechtshulp Centrum; IRC), the prosecution service (Openbaar Ministerie; OM) and the police, 

have not often been involved in cases in which one of the standard situations occurs. The answers 

of the respondents show that in most cases they do not encounter any problems when seizing or 

confiscating the (allegedly) illegal property if one of the standard situations does occur. 

Problematic situations occurred during the seizure and confiscation procedure with assets in a 

foreign state in the following cases: 

 

1. Criminal charges had already been brought in the foreign state against the person involved, 

the heir or the suspect; 

2. Funds were insufficient; 

3. The foreign authorities refused to seize property under third parties; 

4. The foreign legal framework did not provide for a possibility to seize assets; 

5. The person involved does not have a registered income, though a luxury lifestyle (e.g. the 

foreign legal framework did not provide for a possibility to seize assets, the foreign 

authorities refused to seize property under third parties, there were already criminal charges 

brought against the person involved, the heir or the suspect in the foreign state, there were 

insufficient funds);  

6. The inheritance with an (allegedly) illegal origin (e.g. the foreign authorities were unable 

to seize the property, there were already criminal charges brought against the person 

involved, the heir or the suspect in the foreign state, there were insufficient funds, the 

foreign authorities refused to seize property under third parties). 

 

The following apparent problematic situations occurred during foreign procedures with assets in 

the Netherlands: 

 



1. There were already criminal charges brought against the person involved, the heir or the 

suspect in the foreign state; 

2. Funds were insufficient; 

3. The foreign state requested the application a non-criminal procedure, such as a civil 

procedure (e.g. in rem) or an administrative procedure. 

 

The Dutch authorities encounter hardly any problem in cases in which the foreign country chooses 

to seize or confiscate the property by the use of a civil, in rem, or administrative procedure. 

However, they do encounter problems when seizing or confiscating criminal assets in a number of 

situations – such as the death of the person involved, an inheritance or property that cannot be 

linked to a specific person as owner of possessor – in which case an in rem procedure would 

provide a possible solution. This raises the question of whether the possibility to start an in rem 

procedure should be introduced at the Dutch level. To be able to answer that very question, a clear 

overview of the full extent of the problem would be required. For the time being, the answers to 

the vragenlijsten show that the extent of the problem is limited. Furthermore, intensifying mutual 

legal assistance could be a solution to the problem at hand. 

Nevertheless, the experiences of foreign respondents of Germany, the United Kingdom2 and 

Italy, could lead to the conclusion that the possibility to start an in rem procedure should be 

introduced in the Dutch legal framework. On the basis of the received vragenlijsten we are only 

able to make impressionistic remarks at most. 

The answers of foreign respondents show that the United Kingdom and Italy are – in principle 

– successful when seizing and confiscating illegal property.3 A possible explanation is that the 

legal framework of the United Kingdom and Italy provide for seizure and confiscation of property 

by the use of an in rem procedure. In Germany, more problems occur when seizing and 

confiscating (allegedly) illegal property. Most problem will be overcome by the German bill, 

which revises the current seizure and confiscation procedure. Amongst other measures, this bill 

introduces a possibility to start an in rem procedure on the basis of a (new) § 76a (4) StGB. 

The foreign authorities are not often involved in cases in which one of the standard situations 

occurs. The standard situations that occur most often are the inheritance (or the property in which 

the inheritance was converted), the illegal origin of which has come to the surface after the heir 

obtained it, the person who does not have a registered income, but who has a luxurious lifestyle, 

and assets which could not be linked to a specific person. Foreign respondents were not involved 

in situations of assets of a bank account without an apparent owner or a foreign country that 

chooses to start a civil, in rem, or administrative procedure. In general, the respondents rarely 

encounter problems when seizing or confiscating illegal property. The following problems 

occurred when seizing and confiscating property in a foreign state: 

 

 

 

                                                 
2 The respondents working for the National Crime Agency and HM Revenu & Costums are working for institutions 

which are operational within the whole of the United Kingdom.  
3 Despite many efforts by our research group, we received very few responses to our vragenlijst. The following is (at 

most) the impression that followed from the received vragenlijsten. 



1. The foreign state was unable to seize the property; 

2. The foreign state was unable to execute the request to seize or confiscate the property by 

the use of a civil, in rem or administrative procedure; 

3. The foreign authorities refused to seize property under third parties; 

4. The foreign state refused to execute the request; 

5. The situation of a person who does not have a registered income, but who has a luxurious 

lifestyle (e.g. unable to confiscate assets due to an appeal of the court’s verdict, the foreign 

authorities refused to seize property under third parties). 

 

The following problems occurred when seizing and confiscating property in a foreign procedure 

with assets in Germany, England or Italy: 

 

1. Funds were insufficient; 

2. The foreign state requested a non-criminal procedure, such as a civil procedure (e.g. in 

rem) or an administrative procedure; 

3. The property could not be linked to a specific person/suspect. 

 

The respondents did not encounter any problems in cases in which the foreign country – upon 

request of the four examined countries – chooses to seize and confiscate the illegal property by the 

use of a civil, in rem or administrative procedure. However, situations do occur in which property 

cannot be linked to a specific person as the owner or the possessor and of an inheritance (or the 

property in which the inheritance was converted), the illegal origin of which has come to the 

surface after the heir obtained it. In those cases, German respondents state they are unable to seize 

and confiscate the illegal property. An in rem procedure could be a possible solution in these cases. 

It is remarkable that the respondents of the United Kingdom and Italy, which both use a civil, 

respectively an administrative in rem procedure, encounter problems when they request a foreign 

country to seize and confiscate property by the use of an in rem procedure. They note that in these 

cases the foreign country refuses to execute the request or that they delay the execution of the 

request. 

 

Aspects which could contribute to establishing well-functioning international cooperation 

with regard to the seizure and confiscation of illegal property 

 

Having analysed the answers of the respondents, the following factors could contribute to the 

improvement of the international cooperation with regard to the seizure and confiscation of illegal 

property: 

 

- A uniform terminology and uniform measures concerning seizure and confiscation should 

be applied 

Member States use their own specific terminology with regard to seizure and confiscation. 

This could lead to uncertainty, for example with regard to the conditions under which 

certain measures may be used. A lack of uniform terminology could infringe the 

cooperation between states. In addition, respondents experience problems because of 

differing terminology regarding the type of measures between states. This problem could 



be tackled by levelling the Dutch legal framework to the European and international legal 

framework, but harmonisation of the national laws could also provide a solution to the 

problem. However, harmonising national laws is quite likely to lead to the introduction of 

introducing increasingly intrusive measures. This risk could be averted by stimulating 

mutual recognition of each other’s seizure and confiscation decisions. 

 

- The communication and networks should be strengthened 

Mutual trust is essential for a well-functioning practice of international cooperation 

concerning seizure and confiscation of illegal property. Mutual trust could be 

realized/stimulated by networks such as CARIN or ARO and by keeping in touch with 

contacts in other states. Next to that, it is important that authorities know how 

communication should take place: who do you need to contact and what is the proper form 

to do so? 

 

- Having insight in the cooperation and the monitoring of the seizure and confiscation 

procedure 

The seizure and confiscation of illegal property would benefit from a well-functioning 

procedure, without any unnecessary delays. In transnational cases, in which the national 

authority is dependent on the foreign authorities to seize and confiscate property, insight 

into the cooperation is essential. To gain this insight into the procedure, one could use a 

standard form. 

 

- Information exchange 

Exchange of information (as a specific form of communication) is one of the most used 

methods of cooperation by respondents. A well-functioning method to exchange 

information would enable effective international cooperation concerning seizure and 

confiscation. It is important that the information exchange takes place in a quick and simple 

way. 

 

- Time-limits 

Respondents commented that unclear time limits in foreign states could have a limiting 

effect on the seizure and confiscation procedure. Therefore, more clarity about the different 

time-limits at international level is recommended. The EU should take the necessary 

measures to establish more clarity about the different terms. In addition, authorities should 

monitor these terms better, for example by making one central authority responsible for 

monitoring time-limits. 

 

- Motivation and formulation of a request for mutual assistance 

For a smooth cooperation, the request for mutual assistance should be motivated according 

to the requirements of the seizure or confiscation procedure of the requested state. 

Additionally, the request should be formulated according to the seizure or confiscation 

procedure of the requested state. That way it will be easier for the requested state to assess 

the request. Simplicity with regard to this point, stimulated by the European Union for 

example by providing standard forms, could be useful. 



 

- Knowledge of international, European and foreign legislation concerning cooperation, 

seizure and confiscation 

In practice, employees of the judicial authorities seem to lack sufficient knowledge of 

international, European and foreign legislation concerning cooperation, seizure and 

confiscation. Often respondents do not know what the legal basis is for their issued request. 

Next to that, they are often unaware of the (content) of Directive 2014/41/EU regarding the 

European Investigation Order in criminal matters, Directive 2014/42/EU on the freezing 

and confiscation of instrumentalities and proceeds of crime in the European Union, 

Framework Decision 2005/212/JHA on Confiscation of Crime-Related Proceeds, 

Instrumentalities and Property and international legislation and measures concerning 

seizure and confiscation. Improving the (Dutch) system KRIS (Kennissysteem Rechtshulp 

in Strafzaken; Knowledge system Mutual Assistance in Criminal Matters) which 

automatizes the process of the mutual assistance request, by adding standard text, stating 

the applicable legislation and offering courses to employees of the judicial authorities to 

advance their knowledge of the international, European and foreign legislation concerning 

cooperation, seizure and confiscation could provide solutions to the aforementioned 

problems. 

 

- Seizure and confiscation by the use of a in rem or non-conviction based procedure;  

Introducing an in rem procedure at the international, European and Dutch level would 

facilitate the use of in rem procedures, such as the United Kingdom and Italy are currently 

using. If there is a possibility to seize and confiscate assets by the use of an in rem 

procedure, the request for an in rem procedure will not give cause to refuse a request from 

a foreign country. In addition, it could remove obstacles within the seizure and confiscation 

procedure, for example in case property could not be linked to a specific person/suspect or 

an inheritance with an (allegedly) illegal origin. 

 

- Mutual recognition. 

The principle of mutual recognition may provide a solution to improve the cooperation 

between states. Mutual recognition allows differences within the legal systems of the 

Member States. As a result, the choice for an in rem procedure could not be a reason to 

refuse the request of a foreign state.  

 

Possible key issues for the Dutch contribution to international deliberation concerning 

mutual recognition and execution of confiscation orders 

 

Finally, the following possible key issues for the Dutch contribution to international deliberation 

concerning mutual recognition and execution of confiscation orders were formulated: 



- Uniform terminology concerning seizure and confiscation 

There is no uniform terminology concerning seizure and confiscation within the 

international community. Preferably, states would use one set of terms within the 

legislative process and in the application of legislation. 

 

- Seizure and confiscation by the use of a in rem or non-conviction based procedure 

The four examined EU Member States attach much value to in rem procedures. More states 

use in rem procedures, and it is to be expected that the procedure will become an important 

subject within negotiations concerning seizure and confiscation at European level. 

 

- Harmonisation and mutual recognition 

One of the recommendations of respondents is more uniform legislation. Harmonisation 

(in the sense of upscaling) of current legislation at the international and EU-level could be 

a solution to the problem. However, further harmonisation of current legislation bears the 

risk of introducing more and more intrusive measures. Another solution could be provided 

by strengthening and stimulating the principle of mutual recognition. That way, differences 

between Member States could remain, while the requested state will be able to execute 

unknown seizure and confiscation measures. Problems due to differences in legislation 

(e.g. an in rem procedure) could be solved without implementing new legislation. 

 

- Supporting measures and legislation 

Many of the recommendations of respondents are of a practical nature. Therefore, a key 

issue is supporting measures and legislation that could support the seizure and confiscation 

procedure, such as a central database in which all seized (allegedly) criminal assets are 

registered, international legislation concerning asset sharing and maintaining 

communication networks between Member States, for example by creating an European 

platform.  

 

- Monitoring correct implementation of international and European legislation 

Many of the international and European legislation needs to be implemented in a national 

law; obligations cannot be directly applied against citizens. Consequently, the 

aforementioned issues can only be successful in case the Member States implement the 

international and European legislation in their national law. Therefore, it is of great 

importance that (correct) implementation of legislation is monitored. 

 


