
Summary 
 

This research focuses on the statutory provisions in four countries in order to improve 

the efficiency and effectiveness of the response to offences in the field of criminal law. 

The main focus is on pre-trial detention, the restriction of liberty (during the 

investigation and as a form of punishment) and finally on the possibilities of direct 

enforcement of certain decisions of the judge. The research concerns the law of 

Germany, England and Wales, France and Norway. The appendix contains the detailed 

questionnaire of the WODC that is the basis of this research. 

 

This summary does not contain a detailed report of the measures in the four countries. 

However, the general conclusions can be summarized as follows.  

 

Each country has a system of pre-trial detention and alternatives that restrict the liberty 

of suspects. The ‘ultimum remedium’ principle, which means that deprivation of liberty is 

limited to those cases in which restriction of liberty is not sufficient, is applied in the 

researched countries more explicitly than in the Netherlands. The report describes 

various ways of restricting the liberty of suspects. Each country has a system of 

suspended sentences. Most countries also have autonomous penalties that involve 

restrictions of liberty.  

 

The possible legal responses to not following the conditions of the restriction of liberty 

vary.. Sometimes the mere violation of a condition is considered an offence in itself.  

 

The four countries aim  for a quick legal response after a criminal offence has been 

committed. However, specific speeded up trial proceedings often do not play a 

prominent role in the criminal procedure laws in the countries. Norwegian law has no 

separate procedure or ground for pre-trial detention to make a quick trial possible. 

Germany has a separate procedure, however it is rarely used. In England and Wales a 

guilty plea makes a quick settlement by a criminal court necessary. This is due to the 

nature of the guilty plea. It is striking that the French law has a new type of speeded up 

trial proceedings since 2004, based on the fact that the suspect admits the crime he  has 

been accused of. Furthermore, France has the possibility that the trial takes place on the 

day of the arrest, which corresponds with a similar provision in the Netherlands.  
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Three of the four countries have possibilities to declare a penalty directly enforceable. In 

England and Wales direct enforceability is possible due to the different nature of the 

system of legal remedies. The French Penal Code has provisions to declare various types 

of sanctions directly enforceable. This is comparable to Norway. In Norway for example 

the suspended sentence can be declared to be directly enforceable if the suspect admits 

the offence. Only Germany has no provision for the direct enforcement of sanctions  

 

Some characteristics of each country can be pointed out. The extensive system of 

independent, judicial orders is characteristic for the law of England and Wales. Moreover 

there are many legal ways to influence the behaviour and to restrict the liberty of 

offenders. The orders are given by a judge. The whole range of possibilities within the 

English system gives it a disorderly impression in which it is difficult to find some 

systematic coherence. The French law contains two possibilities for restriction of liberty 

in the preliminary inquiry. On the one hand the judge can order judicial control as an 

alternative for pre-trial detention. On the other hand the public prosecutor has 

possibilities to restrict the liberty of suspects within the framework of the ‘composition 

pénale’. The application of this last modality has to be ratified by a judge. For Germany 

the ‘Polizeirecht’ is a feature which contains autonomous, non-criminal competences of 

the police to avert danger.  

 

This research shows that the Norwegian criminal law system is focused much less on 

deterrence and controlling the behaviour of citizens, but has an emphasis on adequate 

care of a suspect if and because a suspect agrees to this. 

 

In a separate chapter attention is paid to the question  whether the provisions of the 

European Convention (including article 2 of the Fourth Protocol on freedom of 

movement) and the case-law of the ECtHR preclude any of the investigated measures. 

There are few general barriers for implementing certain measures. However, the 

application of article 5 ECHR requires delicate balancing, for example in relation to the 

demarcation between deprivation and restriction of liberty. The autonomous interpretation 

of the ECHR plays a significant role for this demarcation. If the restriction or 

deprivation of liberty is the result of a court conviction (in a procedure that meets the 

requirements of article 6 ECHR), the ECHR as such seems not to immediately resist  the 
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direct enforcement of such a court order. The somewhat broader interpretation by the 

ECtHR of article 7 ECHR and the prohibition of retroactive effect needs to be 

monitored in case of statutory changes to the sanctions regime in our criminal law system 

 

The report concludes with a more general, thematic final chapter, that focuses on the 

question whether certain legal modalities in other countries may be relevant for the 

Netherlands. It is clear that the Netherlands is not alone in its quest to enhance the 

effectiveness of criminal law, although a balancing of interests always has to be made. 

When balancing those interests cultural and legal features are also relevant. For the 

Netherlands such features include the central role  of the prosecutor in the prosecution 

decision and the the suspensory effect of the appeal process. Compared to the 

Netherlands, courts play a more prominent role in enacting measures in the researched 

countries. Judges are more involved with regard to quick and adequate responses to an 

offence.With regard to a judicial decision, the possibilities for direct enforcement are 

broader than in case of a decision by the prosecutor, especially in light of  the ECHR. 

However, direct enforcement of judgments should also be subject  to further conditions: 

the possibility of review of the enforcement decision and the possibility of compensation 

must be considered. By developing and effectively implementing alternatives to pre-trial 

detention, objections against a separate ground for pre-trial detention tending to keep the 

suspect available for the process are less weighty. However, it should be noted that this 

research does not answer the question of whether speeded up trials can strongly 

contribute to strengthening the effectiveness of criminal justice. Quick access to a court 

in order to enact (temporary) measure seems to be in certain cases more relevant and 

effective than a quick trial. 
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