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1. 	Profile of the Austrian judicial system l  

1.1 	General remarks 2  

Austria is a Federal State formed of nine independent "Bundeslander". 
Pursuant to Austria's Federal Constitution, jurisdiction is exclusively the responsibility of the 
Federal State. Consequently, there exist only federal courts but no judicial authorities of the 
Bundeslander3 . 
The court system is laid down by federal legislation. The Constitutional Court and the Adtnin-
istrative Court ("courts of public law") have been created as guardians of the Constitution and 
the administration under the Federal Constitutional Act itself, which also provides detailed 
rules for these judicial authorities. 

1.2 	Ordinary courts — Civil and Criminal courts 

Organization of courts 

figure 1 
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1  See also section 2. 
2  Partially based on: Dr. Ihor Tarko, Director, Federal Ministry of Justice: "Austrian Judicial System", JMZ 

31.126/1-1.11/1998; adapted. 
3  In 1988 independent tribunals ("Independent Administrative Boards") were established in each Bundesland 

that have - amongst others - the task to review decisions of administrative authorities that impose administra-
tive penalties (fines and sentences of imprisonment). These tribunals took up work in 1991. It is considered to 
transform these tribunals to Administrative Courts of each Bundeslander. Since 1991 the Independent Admin-
istrative Boards provide legal protection against administrative decisions. Applicants have to address their ap-
peals first to an Independent Administrative Board, in cases that are within its competence. An appeal against 
the ruling of the board can be launched with the courts of public law. 
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Ordinary courts are the courts competent to exercise civil and criminal jurisdiction. They in-
clude: 

1. 150 District Courts (magistrates' courts 4, "Bezirksgerichte") 5 ; 
2. 20 First instance courts ("Regional Courts", "Landesgerichte"); 
3. Criminal Courts of Assize ("Geschworenengerichte"), acting within the First instance 

courts; 
4. Four Courts of Appeal ("Oberlandesgerichte", "courts of second instance"): estab-

lished in Vienna, Graz, Linz and Innsbruck; 
5. The Supreme Court ("Oberster Gerichtshof), which seats in Vienna. 

District Courts and First instance courts (courts of first instance), as a rule, exercise both 
competence in civil and criminal cases. Exceptions to this rule are the following: 

1. In commercial cases a special District Court ("Bezirksgericht fir Handelssachen") and 
a Commercial Court serving as a First instance court ("Handelsgericht") have been es-
tablished only in Vienna. The reason to establish such special courts in Vienna (also in 
Prague and other important cities of the former Austro-Hungarian monarchy) was a 
historical one, facing the importance of having such courts in the business centers, as 
the capitals of the former Austro-Hungarian monarchy always also have been business 
centers. This decision was not motivated by the argument of caseloads, as there have 
always been enough special commercial cases to deal with for a whole court. Outside 
the competence of these two courts, commercial cases are dealt with by District Courts 
and First Stance courts; 

2. Special District Courts and special courts of first instance have been set up in Vienna 
(one First instance court for civil and one for criminal cases) and in Graz (for both 
civil and criminal cases); 

3. A separate Juvenile Court ("Jugendgericht Graz") has been established in Graz; it is in 
charge of juvenile civil and criminal cases; 6  

4. A special Labour and Social Court ("Arbeits- und Sozialgericht") acts in Vienna as a 
court of first instance in disputes arising from employment relations and certain 
branches of the social insurance system 

All special courts have been historically established rather because of needs of specializa-
rion than of caseloads 7. 

It also is worth mentioning that civil cases include contentious and non-contentious cases. 

4  As the term "Bezirlcsgericht" is a technical term in Austria and correlates with the English term "District 
Court", this term is used further on instead of the term "magistrates". 

$ Eight of them will be closed and merged with others until 2005. 
The "Osterreich Konvent" (a constitutional convention established by parliament) will discuss the idea in 2004 
of merging the District Courts with the First instance courts, to create a new kind of court of first instance. 

6  A special Juvenile Court ("Jugendgerichtshof Wien") was established in Vienna, which, acting as a court of 
first instance and as a District Court, was responsible for handling cases in certain sections of civil and crimi-
nal jurisdiction. It was closed by the 1st of July 2003. Therefore Graz is the only one city, which has a juvenile 
court. In all the other courts juvenile cases are dealt with the court of "general competence". 

7 Judges of all special courts may move from one court to another, even if they are so specialized. 
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System of legal recourse, sphere of activity in civil cases 8: 

figure 2 

8  Remedies available in non-contentious jurisdiction consist of two forms of appeal against decisions rendered 
by courts of first instance, viz.: "Vorstellung" and "Relcurs" and one form of appeal against decisions of courts 
of second instance, viz.: "Revisionsrekurs". In contentious jurisdiction there are two forms of appeal against 
decisions by courts of first instance, viz.: "Bemfung" and "Rekurs" and three forms of appeal against decisions 
by courts of second instance, viz.: "Revision", "Revisionsrekurs" and "Rekurs". 
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System of legal recourse, sphere of activity in criminal cases: 

figure 3 

Supreme Court 

Court of Appeal 
2" Instance 

Court of 1st Inst. 
I Senates (3 judges) 

2"11  Instance 

District Court 
Instance 

ffiLJJL 

Court of 1st Inst. 
Magistrates 

if Instance. 

r 

Court of 1st Inst. 
Jurors' Courts 

Courts of Assize 
1 5t Instance .„---"r Th 

1.3 	Extraordinary courts 

The Austrian court system includes, in addition to the ordinary courts, other courts, which are 
referred to in the literature as extraordinary courts or special courts ("special" meant as more 
special than the "special courts, mentioned above, referring to "special ordinary courts" i.e. as 
the above mentioned labour court). These are, in particular, the following: 

1.3.1 The Courts of Arbitration 
It is set up in accordance with the rules of the Austrian Code of Civil Procedure. On the basis 
of a valid arbitration agreement the case may be transferred to such arbitration courts created 
under the provisions of the arbitration agreement. 
Arbitration courts do not have executive power. Their negotiated outcomes are enforceable 
by ordinary courts only if they are signed by all arbitrators and their enforceability is certified 
by the head of the Court of Arbitration to become executable. 

1.3.2 The Arbitration Court for Stock Exchange Cases 
The Arbitration Court for Stock Exchange Cases has a double ftmction. They are public 
courts in the case of disputes, but they also are deemed private courts of arbitration if their 
competency is based on an arbitration agreement. In any case, however, they do not have any 
executive power. Their decisions/negotiated outcomes are enforceable and, if required, must 
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be executed by ordinary courts. The terms of reference of the arbitration courts/boards for 
stock exchange cases are laid down in the statutes of the respective stock exchanges. 

1.4 	The Public Prosecutor's Office 

The Public Prosecutor's Office is organized as a judicial administrative authority. It is compe-
tent in general to institute proceedings in the case of offences subject to public prosecution 
and, in particular, to represent the Public Prosecutor's Office. Every Public Prosecutor's Office 
has a "Chief prosecutor" ("Leitender Staatsanwalt") and a "Deputy chief prosecutor" ("Erster 
Stellvertreter des Leitenden Staatsanwaltes"). The office can be structured in "Groups" with a 
"Group Chief' ("Gruppenleiter") ahead. 

The functions of the Public Prosecutor are dealt with by the so-called "agents" 9  within the 
Public Prosecutor's offices at District Courts. There are 16 public prosecutor's offices at the 
courts of first instance (except for the civil first instance courts in Vienna and Graz, the Vi-
ennese Court of Labour and Social matters and the court of first instance in commercial mat-
ters in Vienna; see 1.2.1.). Furthermore, there are senior Public Prosecutors at courts of sec-
ond instance, and there are the Attorney General and deputies at the Supreme Court. 

In the fulfillment of their functions, the members of the public prosecuting authorities are in-
dependent of the courts where they are appointed. 
Public Prosecutors at courts of first instance are subjected to directions of senior Public 
Prosecutors, the latter and the Attorney General at the Supreme Court are subjected to direc-
tions of the Federal Ministry of Justice (for example the minister of justice may instruct the 
senior public prosecutor to instruct the public prosecutor of the relevant case to appeal against 
the sentence). 
In fulfilling their functions, Public Prosecutors are authorized to contact directly and enlist the 
support of police authorities, other authorities of the Bund and the Bundeslander as well as 
local authorities. 1°  
Public Prosecutors have an important sphere of action beyond criminal proceedings. They 
represent, for instance, the "public interest" in disciplinary cases against judges (public prose-
cutors themselves are disciplinarily dealt by "Disciplinary Commissions" according to the 
rules of the "Public Office Law"). In civil cases their cooperation is necessary among other 
things, in proceedings concerning legitimacy, marriage and proceedings concerning declara-
tions of death. 

1.5 	Other courts of Public Law 

1.5.1 Common principles 

1. The Administrative Court and the Constitutional Court ("Verwaltungsgerichtshof, 
Verfassungsgerichtshof') are provided for in the 6th chapter ("Hauptstiick") of the 

9  The agents of Public Prosecutor's offices ("Bezirksanwalte") are law trained judicial officers, who are allowed 
to act for the Public Prosecutor's offices under supervision of a Public Prosecutor (quite similar to the well 
known Austrian "Rechtspfleger", but with a lower range of competence and a minor level of education. They are 
appointed into permanent positions, recruited and trained by the Presidents of the Courts of Appeal, similar as 
the usual clerks. 
10 The above-mentioned reform of the Code of Criminal Procedure conducting preliminary investigations or 

preliminary inquiries wants to strengthen the role of the Public Prosecutor in many ways. 
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Federal Constitutional Act of 1920 as amended in 1929 under the heading "guardians 
of the constitution and the administration" (Art. 129 to 148). They are called (other) 
"courts of public law". In the same part of the Constitution the Independent Adminis-
trative Boards are regulated too. They function as a "guardians of the administration" 
as a kind of first instance preceding an appeal to one of the courts of public law. 

2. The Administrative Court and the Constitutional Court are "genuine courts" as all of 
their members enjoy the judicial privilege of independence and immunity from being 
removed or transferred. 

3. Both the Administrative Court and the Constitutional Court are "supreme courts" as 
they are independent from, and neither superior nor subordinate to one another. The 
same applies to the Supreme Court. 

4. Only one Administrative Court and one Constitutional Court exist (principle of con-
centration), their jurisdiction extends over the whole of the Austrian territory and both 
have their seat in Vienna (principle of centralization). 

5. The above mentioned principles have been weakened by the amendment to the Consti-
tution of 1988. As the Independent Administrative Boards serve an appeal function 
against administrative decisions, they fulfill the task of "first instance reviewers of 
administrative decisions" although strictly speaking they cannot be qualified as courts. 
However, as they are composed of independent members that are appointed for at least 
six years in accordance with the Constitution and who can only be removed on the 
same grounds as judges can, they fulfill the requirements for "tribunals" of Article 6 
of the European Convention on Human Rights. 

2. The Administrative Court decides on: 
1. official appeals ("Amtsbeschwerden"); 
2. appeals by private parties ("Parteibeschwerden"): 

a. appeals against administrative decisions ("Bescheidbeschwerden"); 
b. complaints against an administrative authority's failure to render a decision 

("Silumnisbeschwerden"). 

1. Official appeals: 
Such appeals may be lodged by certain public agencies as authorized under federal consti-
tutional, or "simple" acts (acts which may be passed by a simple majority) on the grounds 
of violation of the public law; they are also called "objective" appeals. 

2. Appeals by private parties: 
a. Appeals against administrative decisions 
After exhaustion of the administrative system of recourse, every party may, within six 
weeks, lodge with the Administrative Court an appeal against a decision of an administra-
tive authority on the grounds of alleged unlawfulness of that decision. Such an appeal is 
also called "subjective appeal". 
Appeal can also be lodged against a decision of an Independent Administrative Board; in 
cases falling within its responsibility, the "exhaustion of the system of recourse" therefore 
also requires that an appeal to the Independent Administrative Board has been lodged be-
fore the Administrative Court can be addressed. 
An administrative decision against which an appeal is lodged, can be set aside by the Ad-
ministrative Court for the following reasons: 
1. Unlawfulness of its contents; 
2. Unlawfulness because of the authority's incompetence; 
3. Unlawfulness because of violation of rules of procedure, in particular on the grounds 

that: 
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(i) the facts on an essential point as assumed by the authority concerned are in 
contradiction to what is on record; or 

(ii) the facts need to be supplemented on an essential point; or 
(iii) rules of procedure have been disregarded and the authority concerned might 

have arrived at another decision if it had proceeded in line with these rules. 

b. Complaint against an administrative authority's failure to render a decision 
A complaint against an administrative authority's failure to render a decision may be 
lodged by anyone who under an administrative regulation was entitled to claim obser-
vance of the obligation to render a decision. It may be lodged by the party concerned with 
the Administrative Court only if the highest administrative authority addressed under rules 
of administrative procedure fails to decide on the matter within six months.In the case of 
such a complaint the Administrative Court may decide on the matter as such. 

According to the annual reports" of the Administrative Court on average it receives ap-
proximately 9.000 appeals a year. 
The Court has 61 judges (and a President and one Vice-President) at this time. It sits in 
units (sections) composed of 5 members; in some cases - especially in criminal adminis-
trative matters - there are chambers of three members (composed of the members of a sec-
tion). Responsibility for preparation of the decision lies with one member of the chamber 
(called the "reporting member"). According to the figures in the annual report (see above) 
each reporting member prepares approximately 141 decisions a year (at present there are 
49 reporting members). 

The Judges of the Administrative Court are appointed by the Austrian President, follow-
ing a proposal of the Federal Government. This proposal follows (not in case of the (Vice-
) President's appointment) a proposal of the general assembly of the Administrative 
Court's judges. The judges of the Administrative Court have to be graduated in law, must 
have been executing a judicial profession for at least ten years. The third part of them has 
to appointed as an (ordinary) judge, a quarter of them should have been administrative of-
ficers of the "Bundeslander" (Art. 134 of the Austrian Constitution). 

1.5.2 The Constitutional Court 
The Constitutional Court is competent to act as a 

1. so-called "Kausalgerichtshof'; 
2. tribunal for decidingdisputes about jurisdiction or competences: 

a. decisions on conflicts between entities within the state organisation. ("Organ-
streitigkeiten"); 

b. decisions on conflicts of competence or jurisdiction; 
c. advance determination of competence; 

3. tribunal for deciding disputes on the existence of and compliance with a treaty be-
tween the Bund and one or more Lander according to Article 15a of the Constitution, 
on the request of the Federal Government or one of the governments of the "Lander" 
concerned (Article 138a). The same competence exists with regard to treaties between 
the Lander, when this competence is fixed in the treaty; 

4. tribunal for examining (general) regulatory orders ("Verordnungsprtifungsgericht"); 
5. tribunal for examining laws ("Gesetzesprilfungsgericht"); 
6. tribunal for examining international agreements ("Staatsvertragspriifimgsgericht"); 
7. election court ("Wahlgerichtshof'); 

11  Tatigkeitsbericht des Verwaltungsgerichtshofes fiir das Jahr 2002 
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8. High Court of State ("Staatsgerichtshof'); 
9. special administrative court ("Sonderverwaltungsgerichtshon; 
10. tribunal for the application of international law in Austria ("Wilkergerichtshof'). 

The (Vice-) President and six of the Judges of the Constitutional Court (and three deputies) 
are appointed by the Austrian President, following a proposal of the Federal Government. 
They have to be (ordinary) judges, administrative officers in law service or university profes-
sors from a law faculty. Further six Judges of the Constitutional Court (and three deputies) are 
appointed by the Austrian President, following proposals of the two chambers of parliament. 
(See Art. 147 of the Austrian Constitution for further details). 

1.5.3 Independent Administrative Boards 
The Independent Administrative Boards are competent to decide upon: 

1. appeals against administrative decisions in administrative criminal cases (for example 
driving a car under influence of alcohol, employing foreigners without permission, 

-); 
2. appeals against other administrative measures directly infringing the rights of citizens 

without a formal decision according to the Act on Administrative Procedure (measures 
exercising administrative power directly: "Austibung unmittelbarer verwaltungsbe-
hOrdlicher Befehls- und Zwangsgewalt" - "exercise of direct administrative power"); 

3. appeals in other administrative cases where it is provided for by law (not compulsory 
by Constitution; an Act of Parliament can vest the Boards with this responsibility; 
such laws have been issued in only a few cases so far); 

4. complaints against the breach of the obligation to take a decision by an administrative 
authority in those cases where an appeal to the Board is possible against the decision 
that should be taken. 

As they are established as authorities of the "Bundeslander" they are also differently managed 
and competent. Therefore their data are not compatible or available. I2  

As of this study does not aim at the Administrative Court, the Constitutional Court ("Verwal-
tungsgerichtshof, Verfassungsgerichtshor) and the Independent Administrative Boards are 
not mentioned in further details. 

1.6 	Statistical information 

1.6.1 Personnel statistics13  
The number of judges, public prosecutors, judge office candidates and court trainees is now 
about: 1.732 judges (slightly decreasing in the future) I4, 219 public prosecutors" (stable or 
raising, dependent on the reform of the Code of Criminal Procedure), 225 judge office candi-
dates" (depending on the presumed retirements) and 1.146 court trainees' (stable in the next 
years, depending on the newly academics in juridical studies): 

12  Referring to the information given by the "Verbindungsstelle der Bundeslander", which also coordinates the 
cases of the Independent Administrative Boards. 
13  All data given in full-time-equities (fte) 
14  Data given in "Full-time-equivalents", April 1st 2003; the different figure of total heads on April 1st was: 

1.799 judges, 221 public prosecutors and 226 judge office candidates. Those include the judges in "waiting pe-
riod" staying at home with their children and those working halftime. 

15  Without Ministry of Justice 
16  These are to become a Judge within the three-years initial training period. 
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Figure 4 
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17  Simplified explained: Taking part at the Court Practice ("Gerichtspraxis"), a common 9-month practicing, 
accessible for everyone who graduated at an Austrian faculty of law, in the function of a kind of bridge between 
university education and practical professional education. This practice-time is mandatory to join one of the 
"classic" juridical professions (lawyer, notary, judge, public prosecutor). In these nine months the trainees are 
educated by a judge, rotating every three months to another judge/court to be trained in different branches and at 
different courts. 
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Human Resources 	 Number/Year 

2000 	2001 	2002 

Registered attorneys 	 3969 	4151 	4332 

Professional judges 	 1752,5 	1717,5 	1718 

Prosecutors 	 213 	218 	216,5 

Administrative judges 	 0 	0 	0 

Personnel of the civil and criminal courts 	5.234 	5.158 	5.079 

Prosecutors' office administrative personnel 	319,51 	323,06 	321,21 

Personnel of the administrative courts 	0 	0 	0 

Figure 6 

Judge Office Candidates 
(nd. substitutional Judges resalzkraftel. but Wilmot substitutional cases rErsatzfallel) 

Figure 7 

In addition, there are approximately 695 "Rechtspfleger" employed, law trained judicial offi-
cers, who decide on some sort of cases in family cases, execution cases, registry of estate or 
companies and civil cases under supervision and (only) according to instructions of the re-
sponsible judge (but in real life they are working and deciding their cases independently by 
themselves). Established in 1962 (partially administering since the 1920ies) to relieve the 
judges, their role was strengthened in 1985 (the new law on "Rechtspfleger" - "Rechtsp-
flegergesetz") and 1994 to become a highly competent, fast working and important part of the 
Austrian judicial system. Their role in the judicial system is unique in Austria and Germany, 
and recommended by the European Council and the European Union. I8  75% of the overall 
court caseload (see below) is dealt with by the "Rechtspfleger"! 

18  "Rechtsberufe in osterreich, JMZ 600.00125-111.1/2002 

84 



Case management (District and First instance courts without administra-
tion)  

2000 	2001 	 2002  
Incoming 	 3.480.507 	3.477.698 	 3.377.982  
Decided 	 3.500.208 	3.446.812 	 3.279.087  
Pending 	 576.198 	607.084 	 626.554  

Special 	cases 	for 	the 
judge 	("Richterlicher402.121 	n.a. 	 426.934 
Sonderanfall")  
Contentious 	civil 	cases 
(Streitige 	Erledigungen 104.099 	n.a. 	 105.676 
bzw. Verfahren (in C))  
Written 	criminal 	judg- 44.387 	more than 29.895 	47.250 ments 

1.6.2 Caseloads 

Figure 8 

Figure 9 

(Read columns from left to right according to the legend from top to base.) 
The current number of the population in Austria is 8.067.300. 19  

19  Source: OSTAT, December 31 2002 
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2. 	Legal rules and actual functioning of case allocation between courts 
and within courts 

2.1 	Allocation of cases between courts 

2.1.1 Circuits of ordinary courts: 
Circuits of District Courts are, as a rule, formed of coherent areas of one or several munici-
palities. The circuits of all District Courts taken together extend over the entire Austrian terri-
tory. 
Each of the circuits of the First instance courts covers the areas of several district courts and 
the circuits of the various courts of appeal comprise the circuits of two or more First instance 
courts. The Supreme Court is competent for the entire national territory. 

Figure 10 

2.1.2 Civil jurisdiction 
Ordinary civil jurisdiction is, as a rule, exercised in three instances, : 

a) First instance: by District Courts or First instance courts; 
b) Second instance: by First Stance courts (Regional Courts) or by Courts of Appeal; 

and 
c) Third instance: by the Supreme Courtn. 

The subject competence ("Sachliche Zustandigkeit") of District Courts, in principle, covers 
financial disputes in general not exceeding 10.000 E as well as certain disputes irrespective of 
the value in litigation such as disputes concerning paternity, the recognition or contestation of 
legitimate descent, maintenance payments due to law, divorce actions and dissolution or nulli-
fication of marriage as well as all other disputes arising from the relations between spouses or 
between parents and children, the disturbance of possession, real estate rents and nearly all 
matters of non-contentious jurisdiction. 

20 The established system of the "Zulassungsrevision" (System of authorized appeal) consists of a mixture of 
value and importance of the appealed question. In most of the cases the appeal has to be authorized by the sec-
ond instance. 
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Regional Courts as courts of first instance are competent with regard to financial disputes 
involving values exceeding E 10.000 and certain matters irrespective of the value in litigation 
such as public liability, declaration of invalidity of lost documents and proceedings concern-
ing declaration of death. 

For the above shown circuits of District Courts, local competence ("Oftliche Zustandigkeit") 
is the result of a certain legal venue ("Gerichtsstand"). The most important is the "general 
legal venue" ("Allgemeiner Gerichtsstand"): Legal action may be brought in at the Court of 
the defendant's residence (or a company's seat). 
Beside this there are a lot of elective venues ("Wahlgerichtsstande"), which give an additional 
choice to the petitioner to file the case at another court instead of the general legal venue. For 
example, at the place of agreed performance ("Gerichtsstand des vereinbarten ErfiiBung-
sortes"), place of invoice issued ("Fakturengerichtsstand", relevant in commercial matters), 
place of property ("Gerichtsstand des Vermagens") or at the place of damage ("Gerichtsstand 
der Schadenszufiigung", very important in traffic matters, especially with many people in-
volved, usually living in different places). 
Another type of venue to be noticed is the exclusive venue ("ausschlieBlicher Gerichtsstand"), 
which excludes the use of the general venue, except the parties agree ("Prorogation") on an-
other place of proceeding. Such exclusive venues are common in family and heritages mat-
ters, in accordance with claims on immovable goods, disturbance of possession or law of ten-
ancy. In some of these cases it is not possible to filing the case at another court than the gen-
eral venue by agreement (i.e. against consumers). 

2.1.3 Criminal courts 
Criminal courts, as a rule, exercise their activities in the first instance 2I  as: 

a) District Courts, which are responsible for conducting criminal proceedings con-
cerning any misdemeanours (Vergehen) punishable by a sanction involving pecu-
niary penalties or deprivation of liberty not exceeding one year; they also cooper-
ate in preliminary inquiries and preliminary investigations in cases of crimes (Ver-
brechen) and misdemeanours (Vergehen) punishable by deprivation of liberty ex-
ceeding one year; 

b) The First instance courts (Regional Courts) acting as: 
i. Investigating Courts ("Untersuchungsgerichte") which are generally responsi-

ble for conducting preliminary investigations or preliminary inquiries into all 
crimes and misdemeanours 22 ; 

ii. Judges' Chambers ("Ratskammern") which decide on complaints against 
decisions of investigating judges except decisions concerning detention; 

21  The courts acting in the second instance are: 
a)The courts of first instance which decide on remedies taken against judgments (as regards conviction 

and sentence) and against orders passed by District Courts in cases of contraventions; 
b)The courts of second instance (Courts of Appeal) which, in particular, decide on complaints raised 

against decisions of Judges' Chambers and decisions of investigating judges concerning detention, ap-
peals against committal of an accused for trial and appeals against sentences from judgments rendered 
by Courts of Assize and Jurors' Courts as well as by magistrates in simplified proceedings; 

c) The Supreme Court, which is competent in particular to decide on all pleas of nullity of convic-
tions)("Nichtigkeitsbeschwerde") as well as on appeals connected with pleas of nullity. Since 1993 the 
Supreme Court is also competent to decide on appeals against decisions of criminal courts (allegedly) 
violating the constitutional right to (personal) liberty after all (other) remedies have been exhausted (i.e. 
in case of unjustified imprisonment). 

22 A reform of the whole Code of Criminal Procedure conducting preliminary investigations or preliminary in-
quiries is on the agenda of parliament now. It is planned to be effective in 2006. 
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iii. Jurors' sections ("Schaffengerichte"), sections of court composed of judges and 
lay assessors, and single-judge sections (magistrates, "Einzelgerichte") in sim-
plified criminal proceedings; 

c) Courts of Assize ("Geschworenengerichte") which decide on all charges of certain 
crimes (and misdemeanors) enumerated in the Code of Criminal Procedure such as 
high treason, rioting and insurrection, and incitement to hostilities; furthermore, 
they decide on charges of all other crimes liable to punishment of more than ten 
years' imprisonment provided that further conditions as described in the law are 
given (as a rule, most serious criminality). 

Regarding the persons or bodies exercising jurisdiction at ordinary courts the following broad 
information is furnished: 

1. District Courts exercise their judicial activities with respect to both civil and criminal 
cases through magistrates ("Einzelrichter"). 

2. As for courts of first instance, a distinction has to be made between civil jurisdiction 
and criminal jurisdiction: 

a) In civil cases magistrates, irrespectively of the value of the claim, deal with most 
cases. However, if the claim exceeds 50.000 E the parties may apply for a panel 
of three judges ("Dreiersenat"). In commercial cases the panel of three judges 
comprises two professional judges and an expert lay judge. A panel of three 
judges also sits in cases of public liability and disputes arising from employment 
relations or social insurance cases. When acting in these cases two professional 
judges are replaced by expert lay judges. 
Acting as the second instance in civil cases, the courts of first instance sit gener-
ally in panels consisting of three professional judges. Solely for decisions on 
judgments rendered by District Courts in commercial cases an expert lay judge 
replaces one professional judge of the three judge's panel. 

b) In criminal cases the courts of first instance act as Investigating Courts as well as 
through magistrates in simplified proceedings. 
i. As courts of judge and lay assessors they sit in sections consisting of two 

professional judges and two lay assessors ("Schaffen"). The assessors par-
ticipate in the decision making process; the absolute majority decides (3:1). 

ii. As Courts of Appeal they sit in sections of three professional judges. 
iii. As Judges' Chambers and in all other cases the courts of first instance exer-

cise criminal jurisdiction in assemblies of three professional judges. 
3. A Court of Assize consists of the judges of assize ("Schwurgerichtshof', "normal" but 

not newly appointed judges) and the jury ("Geschworenenbank"). The judges of assize 
are three professional judges, one of them acts as the chairman; the jury is formed of 
eight jurors. As a rule, the jurors alone decide on the question of guilt, while the ques-
tion of punishment is decided upon jointly by the professional judges and the jurors. 

4. The Courts of Appeal sit both in civil and in criminal cases in panels consisting of 
three professional judges. If a Court of Appeal has to decide on an appeal in commer-
cial cases one of the professional judges is replaced by an expert lay judge. If it has to 
decide in labour disputes or in social insurance cases, the panels are composed of three 
professional judges and two expert lay judges. The Court of Appeal acts in cartel-
cases as a court of first instance. It consists of one professional judge and two expert 
lay judges. 

5. At the Supreme Court jurisdiction in civil and in criminal cases is generally exercised 
by panels of five professional judges. In special cases, however, cases are handled by 
panels of three members or by enlarged panels of 11 professional judges. For deci-
sions on appeals concerning an alleged violation of the constitutional right to (per- 
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sonal) liberty the panels are composed of three professional judges. When deciding on 
a "Revision" entered against a judgment of a Court of Appeal in labour disputes or so-
cial insurance cases the panels of the Supreme Court as a rule are composed of three 
professional judges and two expert lay judges. 

6. In cartel-cases the Supreme Court decides in panels of one professional judge and four 
expert lay judges. 

Local competence in criminal cases (if the offence is committed in Austria) is in general ex-
amined by the court competent according to the place of a crime ("Gerichtsstand des Ta-
torts"). Referring to this, the location of the offence is most important. As long as the location 
is not certain the first investigating judge is competent. 
There are also some special venues for special cases, i.e. juvenile cases. 
Also the residence or actual stay of a charged person can indicate which court is competent 
from a territorial perspective. 
More proceedings against the same person or against different persons because of their con-
nected actions can be dealt with at one court. 
An agreement on the venue is not possible in criminal cases. 

2.1.4 Backgrounds of the system of case allocation 
In general it has to be said, that history is the main reason for the territorial structure the court 
organization in Austria. The recent structure was invented in 1848 (see the 2001 graphic be-
low) and was sometimes adapted by merging some District Courts (last time in 2003) and 
closing the Juvenile Court in Vienna. 
Before 1848 the landlords had competence at the levels of what nowadays are the districts, so 
these structures were imported into the judicial system (a District Court had to be reached 
within a one-day's journey by an ox-wagon or horse). 

Figure 11 
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Organization of District Courts 
since 1848 

The Courts of Appeal had been some "artificial" summaries of areas of First instance courts 
(containing the areas of the subordinated District Courts) all over the former monarchy (today 
they are only "left" in Vienna, (3raz, Linz and Innsbruck). 
The structures of territorial competence are still the same today, modified by allocation rules 
needed in modern life (i.e. for traffic accidents and consumers) and in order to promote effi- 
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ciency. For instance, the institution of the District Court of Commerce or the special Labour 
and Social Court in Vienna should increase the efficiency in these kinds of proceedings. 
But also simple political reasons lead to the establishment of new judicial units such as: "it 
will be easier for judiciary to get more room and manpower for courts in the area of Vienna, if 
every Viennese political district will get his own fully equipped District Court". 
Overall the (not logical) idea, that cases at the District Courts (i.e. financial disputes involving 
a value not exceeding E 10.000) are less difficult than at the First instance courts is thought in 
the background of this system, even although judges are trained universally and First instance 
courts are also accessible to newly appointed judges. 
Furthermore, it does not meet modem standards of criminal proceedings to examine criminal 
cases in the "inner circle of residence" of the charged person (may be in her/his hometown). 
A general change of structure in first instance is discussed as mentioned above. 23  

2.1.5 The choice of courts and the opportunity to steer the flow of cases 

The choice 
In civil matters there is a minor possibility for the parties to choose the court (elective or 
agreed venues, if a max. E 10.000 is claimed as a part of a higher debit), but strictly within the 
above-mentioned limits (see 2.1.2). 
In criminal cases there is never such a choice for the parties. But sometimes there may be an 
intensive investigation for connections to a certain place of crime, situated in a certain area of 
a court/public prosecutor's office, or the charge may be coincidently brought to the court right 
on time to be dealt with by a certain judge... 
But the same case can never be filed at two different courts at the same time (all jurisdiction is 
federal). 

The Opportunity 
Because of the constitutional guarantee of the competent judge and the principle of a file's 
connectedness to court (perpetuatio fori), there is no opportunity to steer the flow of pending 
cases. 
Whereas the institute of "delegation" offers a court, which is not able to handle a file (i.e. be-
cause of prejudice of all of its judges), the possibility to refer the case to the superior court of 
the next level, which can delegate the file to another court of the same type at the same level 
as the referring court. However, this is not possible for reasons such as lack of personnel and 
other resources. "Delegation" may also be requested by the parties (and in that case it is a way 
to steer the case to another court of the same type) because of expedience; but this is an ex-
ception. If it is suitable, if prescribed by law or if there are reasons of efficiency, the judge 
may decide, that single steps of proceedings may be examined by another court ("Recht-
shilfe"), whereas the case is still pending at the original court. 

Of course it is possible to steer the flow of future pending cases by changing the law concern-
ing the rules of allocation of cases between courts. This is done i.e. from time to time in Aus-
tria by raising the value of financial disputes filed at the District Court. (also to compensate 
inflation). Changing the law has been pointed out by judiciary management as a very impor-
tant) instrument to steer the allocation of future cases — it is almost the only instrument. 

2.1.6 Conflicts ofjurisdiction among the courts and their solution 
Conflicts between administrative authorities and ordinary ("or any other" — means also ex- 
traordinary) courts, and also between The Administrative Court and the Constitutional Court 

23  See footnote 6 
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are decided by the Constitutional Court (Art. 138 of the constitution), conflicts of jurisdiction 
among the other courts are solved by the following rules: 

If court A declares itself incompetent, court B has to accept this decision. If court B also de-
clares itself incompetent, a real conflict of competence between courts occurs Such conflicts 
are to be decided by the court of the next superior level (i.e.: First instance court decides over 
a conflict between two District Courts within its area, or the Court of Appeal referring to two 
District Courts, which don't have a common First instance court, otherwise the Supreme 
Court). 

There are no hard figures about the amount of conflicts of jurisdiction among the different 
courts, but they are not many: I.e. at the Court of Appeal in Linz (with 64 subordinated Courts 
(5 Regional, 59 District Courts), which had to handle 32.694 incoming criminal cases in 
2002) approximately only 20 cases of conflicts between courts in criminal cases were pending 
in 2002. So the problem nearly does not exist. 

2.1.7 Court competence and allocation of cases between courts 
Court competence has definitely not been changed within the last (five) years in order to en-
able a more efficient handling of caseloads,. As mentioned above, the system of resolution of 
conflicts of competence works very efficient by forcing the "second" court to take care of the 
file. 
Because of the rigidity of the rules of allocation, the responsibility for court administration 
(mainly a task of the Heads of the Courts of Appeal and the Ministry of Justice) consists 
"only" of providing the facility and personnel infrastructure or to initiate a change of law to 
have a more efficient allocation of cases. 

2.1.8 International dimension? 
Referring to the strategic possibility of e.g. companies to choose a forum that meets their de-
sires, it must be confessed that there are no numbers available and that we don't know of a 
company that changed residence for this kind of reason (as is observed with companies 
changing residence from Germany to Austria because of better conditions on taxes in Austria 
nowadays). 
If we deal with the international dimension in general, it must be mentioned that some case 
allocation problems arose during the Balkan-war in the 1990s, causing Austrian courts to stop 
referral of cases to former Yugoslavia. Furthermore, there is a rise indrug-dealing-crimes in 
connection with African immigrants and a higher number of sentenced prisoners from Eastern 
European countries. 

2.2 	Allocation of cases within a court 

2.2.1 By whom 
At this point I want to introduce the "Judicial Boards" ([In Austria called "Personnel Sen-
ate"])" in order to give a better understanding of the mechanism of case allocation in Austria. 
Judicial Boards are panels of judges at courts of first and second instance composed of ex 
officio members (president and vice-president of the court) as well as of members elected by 
the judges of these courts (and in case of the First instance courts also by judges of the lower 
level District Courts). The number of the elected members is always higher than the number 
of members ex officio. In addition to their tasks regarding allocation of cases within courts 
they also have functions for the appointment of judges, the assignment of 'flexible' judges 
attached to a Court of Appeal and its territory to a specific court„ the administration of jus- 
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tice (see below 3.10.5) and they have to select the members of disciplinary-courts 24. So the 
Judicial Boards are some kind of guarantee of judicial (personnel) independence and the re-
sult of separating justice from its "administration". 

2.2.2 Legal background 
Concerning the way of allocation of cases within the courts, the constitution guarantees that 
cases have to be allocated to judges by fixed rules (i.e. by chronological order, alphabetical 
order, specialization etc.) in advance ("Geschaftsverteilung"). An allocated case can only be 
transferred to another judge by the "Judicial Board" in case of disability, or if the judge is 
unable to examine the case in proper time because of the huge amount of other duties ("fixed 
case-allocation"). 
The law of judicial organization (Gerichtsorganisationsgesetz — GOG) rules that the incoming 
cases have to be allocated for the t period between February 1 th  to January 31“ in a way to 
achieve an equal caseload per judge/panel in respect of their duties but also referring to peo-
ple's legal protection. This is done by the afore mentioned Judicial Boards, which prepare a 
draft plan of case allocation for the period. At the same time, a fixed scheme of substitutes for 
each judge has to be established to deal with any case of inability of the "originally" compe-
tent judge. For example: the competent court unit (referring to judge A) for proceedings 
against a defendant whose surname starts with "E-Ge" would be Unit 1. In case of inability of 
judge A, unit 2 (judge B) will become responsible, in case of inability of judge B, unit 3 
(judge C) will become competent. 

2.2.3 The proceeding — check, check, double-check 
This draft of the presumably case-allocation has to be published to the referred judges be-
tween December 15 th  and January 12th  to offer the ability to plead well founded against it (i.e. 
because of unequal duties or the wish to change the position within the court). If the Judicial 
Board fixes the allocation of cases, every judge has the additional right of appeal until Febru-
ary 10th  to the "Aussensenat" ("Outside-Senate" or "Outside Judicial Board")) of the next 
higher court for a proper change of case-allocation. 
The prefixed scheme of case-allocation for every court may be adapted before next February 
rt, if the number of judges of a court changed (for example because of less posts), if there is a 
significant change in worldoad concerning a single chamber/judge, or for other important rea-
sons. In addition the "Leitende Visitator" (Chief Inspector of judges, established at every 
Court of Appeal, serves within the system of "internal auditing") may apply at the Judicial 
Board for a change of case-allocation in a court (also entailing the names of the substitutes of 
judges), if there is the suspicion of a breach of law. 

2.1.4 The prefixed scheme of case-allocation 
Within the boundaries of this prefixed allocation, first the cases have to be sorted and allo-
cated to chambers or single-judges by categories (i.e. civil, criminal, un-contentious, execu-
tion, labor and social), especially in family cases and sexual offences they have to be allocated 
to the same judge. Another method is, that they are either allocated by the first letters of the 
defendant's name (in the classical civil trial), of the concerned party (i.e. in criminal cases) or 
other prefixed criteria (streets and (odd-) numbers or may be a certain part of a motor- 

24  Disciplinary proceedings against Judges (and Judge Office Candidates) lie on disciplinary courts installed at 
the Court of Appeal respectively at the Supreme Court. They consist of a panel of five judges: A chairman, his 
deputy and three further judges. 
The members are elected by the "Personnel panel" of the relevant court for one year Public prosecutors them-
selves are disciplinarily dealt by "Disciplinary Commissions" according to the rules of the "Public Office Law". 
In both cases the real use of a judge/prosecutor (i.e. in the ministry of justice) does not change the competence of 
the Disciplinary Court/Commission. 
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highway). A new very common method is to allocate cases in a fixed sequence according to 
their incoming: First case to judge No. 1, second to judge No. 2 ... and if every judge has its 
first case, allocation starts again from the beginning with judge No. 1. Because this is alloca- 
tion in some sort of a cycled wheel it is colloquially called "Radlverteilung" ("allocation by 
cycle")25, 26. 

Within a certain chamber (so called "senate" in Austria) the allocation of cases is not pre-
established, but the President (head) of the chamber (not to mixed up with the President of 
any court) discretionally allocates the cases to the judges of the chamber. 
The scheme of case-allocation of a court has to be published within the court. 

2.2.5 Tensions and solutions? 
Because of the clear rules, principles and possibilities to appeal against the allocation of cases, 
tensions within the court are almost non-existent. In addition, most case-allocations consist of 
the general rule, that, if a case cannot be allocated in a clear way by the system, a certain 
chamber/judge has to minister it. A few years ago the balance of allocation of cases between 
judges at the District Court of Commerce in Vienna was watched very carefully by a monthly 
data-monitoring of pending and incoming cases, the local system of allocation was adapted if 
threshold values were passed, the judges were informed about the results and therefore never 
minded about the allocated amount of cases and worked on their cases with a clear head 
(nowadays this court adheres to the cycled principle of allocation). 

3. 	Un (expected) changes in caseloads and backlogs 

3.1 	Speed of justice in general 

First of all it has to be stated, that the Austrian judiciary is known as fast working (at least 
looking on the values on average below): 

Figure 12 

Fast working judiciary: Decisions after a few months. 
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25  By the way this is a capable method to manage the amount of work of "half-time-" or otherwise reduced ca-
pacities. 
26  Even this method is widespread nowadays its legality is sometimes discussed, stressing the argument, it is 
unpredictable for the parties, what judge will be the "next one" referring to the constitutional guarantee of being 
dealt by the competent authority/judge. 
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90% of all cases are expected to be finished within one year (but of course there are also some 
two, three or longer pending ones). 27  
Second it has to be said, that unexpected increases/decreases of caseloads is very uncommon, 
at least because of the controlling-instruments explained below. 

3.2 The measure of caseloads (and needed human resources) 

One of those instruments is the so called "PAR" ("Personalanforderungsrecluiung"), a calcu-
lation of needed human resources: Measured amounts of time per case of each court section 
and unit in an initial research project lead to defined standards for working loads for a judge 
and a Rechtspflegers' man-years" 28 . Counting the amount of cases in each court unit using 
information technology every year, and combining these data with the normal amount of 
time needed for working on the cases, gives as a result the working loads in terms of judges' 
time and Rechtspflegers' time— and the human resources needed at each court. The results of 
caseload/need of human resources are seen as balanced, if the results are between 90% and 
110% of the fixed standards of available human resources. 
Regarding to this, for example the Court of Labor and Social matters in Vienna had to endure 
an increased caseload of 112% in 2002, the District Court of Leonfelden (Upper Austria) had 
an increased caseload of 170,67% in 2001 (decreased to 133,67% in 2002), on the other hand 
Bad Ischl had a decreased caseload of 73,19% in 2000, 85,88% in 2001 and 76,4% in 2002). 
As a consequence of these results the appropriate steps could be taken especially by the Min-
istry of Justice to adjust the number of statutory limited position of 'flexible' judges and 
Rechtspfleger at the Courts of Appeal (for solutions see instruments against backlogs below 
3.10.). 
In general, changes of a court structure or the appointment of judges/staff were pointed out as 
the main reasons for "increased caseloads/per judge", thus leading to an unbalance of man-
power and caseloads. The sometimes occurring "big" cases (i.e. in connection with the acci-
dent of the Kaprun-cable-car causing many casualties), seemed to be not a problem at all, be-
cause they are statistically equalized by loads of small cases (of course this statement is not 
valid for the workload of the judge who has to examine the big case, but it is valid for the 
whole court). 

3.3 	Typical causes of highs and lows 

There are some typical causes of highs and lows in caseloads of certain courts listed: 

3.3.1 Political 

Diversion 
As shown by the graphic below, diversion in criminal cases, instead of usual criminal proce-
dure, decreases the incoming cases with more than 50.000 cases a year (in more than 60.000 
cases a diversion is tried, and only approximately 10.000 cases fail). 
Following § 90a of the Code of Criminal Procedure, the public prosecutor has to initiate a 
procedure of diversion, if the circumstances of the incident are clear, any proceeding has to be 

27  Data are drawn by statistics, which recognize only the amount of "more than ... months" pending cases. This 
causes the data to be rather "blurred". Automated administered cases also included. New method of statistics is 
on the way (measuring the lasting of proceedings from the day of start to their end by sentence). 
28  "Rechtspfleger" are law trained judicial officers, who decide on some sort of cases in family cases, law of 
execution, registry of estate or companies and civil cases under supervision of the responsible judge. 
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done by the law but imprisonment is not necessary. The alternatives for diversion are: a fine, 
serving for public interest, probation, and probation under conditions or extra judicial com-
pensation. Additional condition: general or special preventive reasons may not exist. 
By law, diversion is possible only if the case is not under the competence of the Jurors' Courts 
or Courts of Assize, the incident is not serious and it has not caused any casualties. 
In practice, it 	turned out that the instrument of inflicting a fine or a probation are the most 
common, because of their easier administration rather than, for example, serving for public 
interest. 
If the diversion,procedure fails, a normal criminal proceeding will start. 

Figure 13 
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BPGG (Bundespflegegeldgesetz, Federal Law on money for nursing):  
Mid 1990s a new law created a new way of distributing social transfer payment for people 
needing care. One thing was, that from now on, the Courts of Labor and Social cases could be 
appealed, if the amount of money awarded by the social public services was considered too 
small. A huge increase of cases (at least at the beginning) at Social Courts had been regis-
tered, approximately 100 additional judges had to be appointed in 1997 and 1998 to handle 
the caseloads. 

More police officers  
It is quite simple: More police officers in service will increase the numbers of cleared up 
crimes and therefore the court caseload. In Austria this is planned for the near future. 

Political discussion 
Political discussion alone also is a possible and effective cause for additional caseloads: The 
general political discussion about social security and social insurance in particular in 2001 
increased the incoming cases at the Court of Appeal in Linz ( second instance) from 275 in 
2000 to 555 (!)in 2001, to decrease in 2002 to about 341 new pending cases. 

3.3.2 Social 

Insurances  
- Insurances (especially for legal costs) are supposed to have increased caseloads in general 

within the last 10 years. Everyone, who pays premiums for a long time, wants to get 
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something for exchange someday. In case of Insurances for legal costs this is a trial at the 
court. 

- Also a simple report of an insurance company in traffic accidents increased caseloads at 
courts within an area of a Court of first instance by no More agreeing on settlements and 
arrangements (but this did not last very long, because local lawyers pushed the insurance 
company to change policy, to allow normal work at/with the courts). 
Therefore it has to be pointed out, that only 48,1% (2002) of the litigant cases at the Dis-
trict Courts (34,41% at the Courts of first instance) end with a formal judgement. 51,9% 
(65,59% (!) at the Cowls of first instance) end by withdrawal of the action, friendly set-
tlement or standstill of proceeding That means that – although there is no prefixed rate to 
fuffill officially, - getting eases to end by friendly settlements is quite normal and neces-
sary to the judge's (and also the lawyer's) caseload in proper time Massive devia-
tion of the above mentioned quotes Will lead immediately to lengthy judicial hearings, de-
lays and.to  much more (time-constuning written decisions. 

Economy 
In 'general the economic situation is supposed to have a huge affect on caseloads (especially in 
civil and execUtion cases). If someone is in a bad economic situation someone may not pay 
debts and may prefer to be brought to court as a defendant rather than engage in another 
credit arrangeinent. Difficult economic periods therefore are supposed to cause increasing 
loads of civil cases and execution cases. 
In Austria there seems to be such a relation between the unemployment-rate (red line in the 
graph) and the amount of cases in law of execution (blue line, displaced app. 1 year after the 
unemployment rate), but there is no such relation to the cases in civil law (green line) gener-
ally: 
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For the nearby future an increase in loads of execution cases is expected (and is reported al-
ready). 

Boom of mobiles  
A simple social effected caseload-increase can be identified parallel to the boom in the use of 
mobile phones: As mobiles get wide-spread (Austrian citizens are one of the most mobile-
equipped within Europe) an increase of default actions related to bills not paid was noticed. 
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3.3.3 Organizational 

'CT 
The examination of 656.317 (2002) summary notices to pay (covering financial disputes in-
volving a value not exceeding E 30.000) by an ICT-supported procedure, dramatically de-
creases the amount of cases to be examined "manual" by an oral trial with all parties present 
in front of the judge. It also is worth mentioning that more than 90% (597.917 cases) of these 
cases become unappealable using this ICT assisted procedure. 

3.4 	Studies on backlogs 

There seem to be no studies or hypothesis in the Austrian legal or judicial administration lit-
erature that try to understand why some courts have backlogs and other courts do not. Any-
way within the judicial administration literature there are of course explanations to single ef-
fect and general developments along monitoring, but not "scientific literature". 

3.5 	Differences in processing times between comparable courts? 

If there are major differences in processing times between comparable courts, it has to be said 
that processing times are not registered and monitored at all right now 29, but processing times 
exceeding some threshold values are pointed out as "qualified long-lasting proceedings". So 
there are no reliable data especially to quick proceedings, but there is a focus on the long last-
ing ones. Referring to this, in general it can be said, that there are no major differences in 
processing times between comparable courts, with some exceptions: 
I.e. at the Commercial Court in Vienna 38% of the court-units (referred to different cham-
bers/judges) reported "qualified long-lasting proceedings" in October 2002, whereas the abso-
lute amount of long proceedings could be reduced and the remaining ones are spread to many 
judges. The main reason for this situation seems to be the lack of five judicial positions in 
relation to the amount of incoming cases. On the other hand the long-lasting proceedings at 
the First instance court for Civil cases in Vienna decreased in numbers (ca. -24% from 2000 
to 2002). This may be the result of a strong leadership of the Court's Head and, of course, of 
the hard work by the judges. 
In general, the amount of very long lasting civil proceedings involving a value more than 
E10.000, could be reduced with about 41% within the last 10 years, whereas the "small" civil 
cases and the criminal proceedings do last slightly longer. 
As may be seen on the above examples, differences in processing times between comparable 
courts in Austria seem to depend more on structural causes at a single court or on the (way of 
working of) the judge him/herself than on dislocation of cases. 
Special organizational problems at certain courts relating to the problem of backlogs could 
not be pointed out (the Juvenile Court in Vienna was said to have some; it was closed in 
2003). 

3.6 	Key-factors for solutions 

Serving the court with the needed amount of hardworking and straight ahead oriented, some- 
how un-bureaucratic judges within reach of the parties and sometimes stiff-necked (but also 

29  This will be possible within the near future by redesigning software applications. 
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positively motivated) by their Head of court, who should perform as an advanced charismatic 
person, a well trained staff and good infrastructure were pointed out as the key-factors to 
speed up justice. In addition, the experience tells, that keeping judges unchanged for a longer 
period in courts with about 13 colleagues (knowing and controlling each other) under a tough 
leader should result in a good working pace. 

3.7 	The specialized judge 

The presence of adequately specialized judges and /or legally specialized court staff lawyers 
at a court is supposed to make a difference regarding case processing, according to the inter-
viewees, but cannot be proven by statistical data. As the case of the Commercial Court of Vi-
enna showed, specialized judges don't work faster than their non-specialized colleagues at 
comparable amounts of caseload, but they are supposed to solve special problems (and some-
times to see problems unseen to others). In times of general advanced specialization it would 
be recommended, to train judges in a more branch-related specific way. Although the Aus-
trian judge is trained universally, many of them work as specialists in a special branch at the 
District Court for business matters, at the Commercial Court in Vienna, at the special District 
Courts and at the special courts of first instance in Vienna (First instance court for civil juris-
diction) and in Graz (for both civil jurisdiction and criminal jurisdiction), at the Juvenile 
Court in Graz or at the Labour and Social Court in Vienna. 
The "onun competent" judge is a fiction just as the "oirmi competent" medical doctor is. 

3.8 	Easy access to courts 

Except trials at the District Court (mostly without a lawyer) there are no types of courts "eas-
ier accessible" (e.g. simplified legal procedure, intemet access, limited costs) to file a case 
than others. 

3.9 	Specials 

The formal seat of companies usually does not cause special problems on allocation of cases. 
Of course i.e. an insolvency of a big company may cause a huge amount of cases at the La-
bour and Social Court, but generally caseloads stay within the norm even if something big 
like that occurs.. 
Also within big industrial zones no special effects are reported. 
More effect on the kind of incoming cases is caused by the people's social structure: More 
working class means relatively more cases at the District Courts, more middle and higher 
class more civil (commercial) cases. 

3.10 Specific policies and instruments to solve problems 

3.1 O. 1 Monitoring 
A huge load of data, relevant to speed of justice, is monitored regularly (at least once a year): 

- The capacity of judges in use (per court, branch and overall), 
- the amount of incoming cases, 
- the amount of decided cases, 
- the kind of decisions (written in extend, short-cut, default acts), 
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- the amount of diverted cases in criminal law and 
- the deviation of incoming, (contentious) decided and pending cases in relation from 

average values. 
Furthermore prudent planning and distribution of resources is possible to ensure their effec-
tive usage. 

3.10.2 Committed to report 
Every judge, whose performance fulfills the following conditions upon pending over-long-
lasting proceedings, has to report his progress of work: 

- At least one closed file without written sentence for six months; 
- More than five closed files without written sentences each for two months; 
- More than 10 cases pending longer than three years (two years in civil cases at the 

District Court, more than one year in criminal cases at the Courts of first instance) ; 
- More than 20 cases (in Vienna 30 30) pending longer than two years (one year in civil 

cases at the District Court, more than six months in criminal cases at the Courts of first 
instance); 

This "knowing about being monitored" is supposed to pressure judges effectively to speed up 
the treatment of their cases. 

3.10.3 Working plans 
Great effect on speeding up judges, who caused backlogs, has been seen by the method of 
agreements on working-plans: The judge has to examine a certain prefixed amount of back-
logged files a week and to report about work in progress to the Head/President of Court. 

3.10.4 PEG (Personaleinsatzgruppe): 
A certain amount (144 in 2003) of the posts of "Rechtspfleger" (see remark 22) is not located 
at a certain district-court but at a higher court of appeal, sent to a court within the area of the 
Court of Appeal where and when needed (as a task force). 

3.10.5 "Richter fiir den Sprengel eines Oberlandesgerichtes" (Judge for the territory of a 
higher court of appeal): 

2% of the posts31  of Judges (§ 65a Judge Office Law, "RDG"; § 65a RDG is released as a 
constitutional law within "normal" law, existing since 1994 in the today known form) are al-
located to the higher court of appeal. These judges are used as a flexible task force in the dis-
trict courts or in the court of appeal when a judge is or will be off duty for a long time or can-
not handle a case in due time because of the huge caseload. 
It has to be added, that statistically these judges are always "on duty", so they don't have to 
"wait" until their next task 32 . In practice, the way in which they are allocated to the different 
courts is decided by the "Aussensenat" (another Judicial Board similar to the "Personnel Sen-
ate" for not internal affairs) of the relevant Court of Appeal. 

3°  Vienna is supposed to be a more complex and difficult area for administering justice. 
31  The amount of posts is limited by the appendix of the law of the financial budget. The posts are spread by the 
Ministry of Justice to the areas of the Courts of Appeal each year depending on the workload measured by PAR 
(time-weighted incoming cases, see 3.2.) and the calculated "Planstellenidealverteilung" (referring to the amount 
of handled cases within the last three years and the cases decided by judges, all of that in a not "time-weighted" 
manner). 
32  Innsbnick is the smallest Court of Appeal with 218 judges (fte). 
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3.10.6 "Staatsanwalt fiir den Sprengel einer Oberstaatsanwaltschaf t" (prosecutor for the 
territory of a higher public prosecution): 

The system of the public prosecution is almost the same as the above mentioned for the 
judges. 

3.10.7 "Ersatzrichter" (substitute-judge) - the (more) moveable judge 
In case of the most usual kinds of long-term absence (staying at home for caring for the baby, 
half-time capacities, international engagements) an additional (to the plan of posts) — full time 
judge can be appointed - for lifetime - to substitute the absent colleague. Therefore long va-
cancies and proceedings can be avoided. If the substitution ends with the return of the original 
judge, the substitute-judge will be used for the next substitution, unless the substitute judge is 
appointed to the court. This opens the possibility of a more flexible usage of (the youngest) 
judges too. 

3.10.8 Stop of incoming files 
The case assignment to a single panel/judge can be stopped by the Judicial Board, usually 
following an instruction of the head of court, if the caseload is huge or if a "mega-case" is 
pending. 

3.10.9 Last opportunity: To move the court 
At last you may try to move a whole court towards the cases and the people who need it. 
This was done in 2002 (for organizational reasons) with the Juvenile Court in Vienna, but the 
ministry got in touch with the limits of constitutional law (immovability of judges; but Art. 88 
Abs. 2 of the constitution opens an opportunity to move also judges in case of a main change 
in the organization of judiciary), and political sensitivity very quickly. At last the problem 
was discussed and solved "very politically": The initial wish to close the court (thought to be 
ineffective and in disagreement with the European Convention on Human Rights) was op-
posed by politicians and the association of Austrian judges, stressing the argument of causing 
the creation of a worse situation for juvenile suspects and prisoners. The next step within this 
(political and now administrative) process (after many discussions) was to merge the court 
within Vienna with the Criminal Court of first instance, before it was formally closed. (re-
maining (supernumerary) judges who didn't apply for another post were moved by law to 
another court). 33  
Another problem is that merging circuits of courts need the consent of the government of the 
effected "Bundesland". Merging (or closing) courts is politically never attractive and also 
organizing consent is very difficult. Within the discussion of merging smaller courts, there 
was also the idea of moving the courts to the place of the court with which they should be 
merged, because in this case — leaving the areas of the effected courts unharmed - a consent 
with the government of the effected "Bundesland" would formally not be necessary. At the 
end political talks solved the problem in the way of a compromise without stressing the theo-
retical possibilities of the law. 34  
All described policies and instruments are generally implemented or designed at the national 
level, often executed by the Courts of Appeal (or the Presidents/Heads of Courts). 

33  „Bundesgesetz, mit dem das Jugendgerichtsgesetz 1988 und das Gerichtsorganisationsgesetz geandert wer-
den", BGB1I Nr. 30/2003; start searching this law at: htto://193.58.211.1/bgbl-odV.  
34  See the final results in BGB1.11 Nr. 81/2002, BGB1.II Nr. 82/2002 mid 13G131.11 Nr. 240/2002, 
http://www.justiz.gv.at/aktuelles/index.html  search for "Zusanunenlegung von Bezirlcsgerichten". 
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3.11 The role of the non existing head of court 

In general the head of court does not play the leading role in case allocation within the court. 
Following the mechanism described above (2.2.), which is a kind of automatism, the specific 
basic principles of the allocation system and court jurisdiction is left unharmed. Only within 
the chambers of courts, which decide in panels, the Head of the panel allocates the files to the 
different judges. 

3.12 The role of ITC 

In the mentioned way of monitoring and analysis ICT-applications have a special role to rem-
edy bottlenecks in allocation of cases and jurisdiction. But the administrative system takes 
time to react (sometimes several months later than the specific data occurred) and because 
there are no data predictions it mostly is a procedure of reaction. On the other hand, it has to 
be stated that the current system of (personnel) controlling is flexible and fast enough to han-
dle the recent problems within the frame of constitutional guarantees. 

3.13 The role of special courts 

In general there is no trend to create specialized courts. The District Court of criminal cases in 
Vienna and the Juvenile Court in Vienna were closed, the Juvenile Court in Graz may follow. 
The goal was to build up "Full District Courts" (at least due to get personnel and facilities 
easier). 
Nowadays a reform is in discussion, to transfer and concentrate all criminal cases of District 
Courts to the superordinated court of first instance to avoid such simple things as transport of 
files between them. Also renewing the judicial system creating a three-tier instead of a four-
tier system may be the result of discussion at the "Osterreich Konvent", a nowadays-
established constitutional convent. 
A mediation agency for traffic cases, to prevent minor cases from entering court, is another 
discussed topic. 

101 



	

4. 	Emerging problems and creative solutions 

	

4.1 	Speeding up justice 

Asked for their needs concerning justice, people gave the following answers in 2001: 

Figure 15 

The most important requests on 
judiciary: Competence and speed 

Source: Representativbefragung Spectra 2001 

it Competence 
• Speed 
• Friendliness 
• Proximity 

So speeding up justice became a top priority (political) intention in Austria (especially in civil 
cases): No civil proceeding should last longer than one year, after the needed resources have 
been determined and given, and the state (and also the involved judges, parties, witnesses or 
experts) would become liable otherwise. 
An economical advantage of ca. 70 Million Euros (Austrian GDP: 218,3 billion Euros) would 
be the result. 

4.2 	Specialization on needs of business/economy 

As stated above, some cases are allocated to specialized courts/panels/judges. But the way of 
specialization should be more orientated towards the needs of the customers: So there is no 
specialization on building law or warranties for example, which is very common in civil cases 
and often requires special knowledge by the judge about "how to plan the proceeding effec-
tively". 
May be it would be useful to allocate cases, according to the necessity of special expertise to 
handle the problem, or not. The right usage of experts is said to be a main key of (cost-) effi-
cient proceedings. 

4.3 	Predictions of caseloads 

As the above-mentioned "PAR" enables only reactions afterwards the allocation of cases has 
changed, it should be worth developing methods of prediction of case-allocation. No one tries 
to predict amounts and allocation of cases, but many scientists and institutes are trying to pre-
dict the common economic data, the unemployment rate or rate of inflation for example. If we 
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can relate these data to the amount of cases and the allocation of cases to courts, we would be 
able to predict them (see the example above 3.3.2.). So it would be worthwhile to search for 
such relationships. May be there are some of these relations concerning migration, average 
age of the population in a court's territory, size of room for living, types of registered cars, 
amount of drug consuming etc. (local weather would be great, because it is more seriously 
predicted than drug consumption). 

4.4 	Earlier use of task forces 

Task forces should be used and measures set not after backlogs occurred but when they occur. 

4.5 Statement of work 

Monthly statements of work are able to present the judge's workload and indicate a 
de/increase of work in time. 

4.6 	Forwarding the long pending file 

It might also a discussable idea to force the judge to forward long pending (threshold value 
exceeding) cases to the next higher court (which might be able to fix a period to decide or to 
take disciplinary measures) with the obligation of arguing the reasons of delay would effect a 
gentle pressure to finish the case instead of reporting. 

4.7 Press work 

High quality Public relation is especially needed in huge cases causing public interest, to keep 
the judge's head clear and not divert the judge's attention off the case. PR-special-trained of-
ficers should do it only. 

5. 	"Forum shopping in Austria" - some short thoughts 

Regarding "forum shopping" we have first of all to think about the recent opportunities to 
choose among several venues introduced by the Austrian civil procedure (see 2.1.2. for de-
tails). 
Second, we should ask for the basic values related to "forum shopping". In the range of argu-
ments between the needs of fairness (equal procedural chances for all), equality and efficiency 
I would say that equality with the most possible efficiency (resulting in fairness too) should 
be the leading idea. From the point of view of the Austrian tradition of civil procedure (think 
about Franz Klein, "pro futuro", JB1. 1890) I have to underline the overall goal of civil proce-
dure is to fulfill the social needs of the involved parties. "Efficiency" itself cannot be the only 
header solving all the problems discussed. 
Social fairness and peace are the essential properties of the balance between an absolute reali-
zation of equality of procedural chances and leaving some choices to parties. 
If differences between courts with the same kind of competences and competition between 
courts may be acceptable, we have to remember, that from the point of view of judicial or- 
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ganization the problems occur not with the best courts, but with the worst ones. Should we 
take into account that less competitive courts will become less equipped, serving lower qual-
ity of justice to (local) people, who really can't take advantage of forum shopping (I mean this 
is a serious social matter)? Of course, if there would be a non-limited budget, it would be a 
good idea, to fund courts according to the number of cases they acquire also to fulfill all 
needs, that of the average party as well as those of the "first-class"-customers, who will al-
ways be able to pay for additional speed and quality. The fiction of law is, that the Parties at 
the court and the courts itself are equal. True life is different; but this difference is not allowed 
to exist under the constitutional guaranteed equal treatment of all law-subjects. 
To avoid this conflict the present solution may only be to deliver high quality justice to eve-
ryone by standards of quality — also in initial and further training -, assured by a central insti-
tution of judicial administration. 

104 



Sources 

Spehar/Fellner: Richterdienstgesetz (RDG) und Gerichtsorganisationsgesetz (GOG), 
Kommentar, 3. Auflage, Manz Verlag, Wien 1999; 

Danzl: Kommentar zur Geschaftsordnung fir die Gerichte I. und II. Instanz, Manz Verlag, 
Wien 2002; 

Fasching: Kommentar zu den Zivilprozessgesetzen, 2. Auflage, Manz Verlag, Wien 2000; 

Stohanzl: Jurisdiktionsnorm und Zivilprozessordnung, 15. Auflage, Manz Verlag, Wien 2002; 

Fabrizy: Die osterreichische Strafprozessordnung, Kurzkommentar, 9. Auflage, Manz Verlag, 
Wien 2004; 

Brochure of the Austrian law professions: Dr. Wolfgang Feliner, Dr. Anton Paukner: "Die 
Organisation der Rechtsberufe in Osterreich", JMZ 600.00/25-B1.1/2002; available at 
www.bmj . gv. at „Infobroschuren"; 

„Betriebliches Informationssystem der Justiz (BIS-Justiz) 2002, die Leistungsstatistik der 
osterreichischen Gerichte im Berichtszeitraum 1. Jthuier bis 31. Dezember 2002", published 
by the Austrian Ministry of Justice, Vienna 2003; 

„Personalanforderungsrechmmg (PAR) im Bereich der Richter und Richterinnen sowie der 
Rechtspfleger und Rechtspflegerinnen der Gerichtsh6fe erster Instanz fiir das Jahr 2002 
(PAR-LG 2002)", JMZ 573.10/21-PR.6/2003, Austrian Ministry of Justice, April 2003; 

„Personalanforderungsrechnung (PAR) im Bereich der Richter und Richterinnen sowie der 
Rechtspfleger und Rechtspflegerinnen der Bezirksgerichte fir das Jahr 2002 (PAR-BG 
2002)", JMZ 573.10/20-PR.6/2003, Austrian Ministry of Justice, April 2003; 

„Soll-Ist-Vergleich zum Stichtag 1.4.2003", JMZ 234.00/9-PR.6/2003, Austrian Ministry of 
Justice, 

For general Austrian statistics: Statistik Austria (OSTAT), December 31 st  2002, 
www.statistik.at   

All public available information about the Austrian Judiciary (including schemes of the judi-
cial system) can be fatuid at: www.justiz.gv.at  = www.bmj.gv.at ; 

Austrian laws and judiciary is available free at: www.ris.bka.gv.at  

The (other) public courts of Austria have their own website with further info: 
VwGH (Administrative Court): www.vwgh.gv.at  (containing also the "Tatigkeitsbericht fiir 
das Jahr 2002" with statistic informations) 
VfGH (Constitutional Court): www.vfgh.gv.at  

105 



INTERNATIONAL COMPARATIVE STUDY ON THE ALLOCATION 
OF CASES TO AND WITHIN COURTS - 

The case of England and Wales 

By Christopher Menzies LL.B (Hons), Anglia 

Polytechnic University, School of Law, Languages and Social Sciences, England 

June 2004 



Table of Contents 

1. Profile of the Judicial System 	 111 
1.1 Introduction 	 111 
1.2 Criminal Law 	 112 
1.3 Civil Law 	 113 

2. Legal Rules & actual functioning of case allocation between courts and within courts 
& Allocation of cases within a court 	 118 

2.1 Introduction 	 118 
2.2 Civil Law cases 	 118 

2.2.1 	Offers to settle 	 121 
2.2.2 Single Joint Experts 	 121 

2.3 Criminal Courts 	 122 
2.4 Magistrate's Court 	 123 

2.4.1 Youth Courts 	 123 
2.5 Crown Court 	 123 
2.6 Court of Appeal (Criminal Division) 	 125 
2.7 High Court of Justice 	 125 

2.7.1 Chancery Division (of the High Court) 	 125 
2.7.2 The Companies Court 	 126 
2.7.3 The Patents Court 	 126 
2.7.4 Family Division (of the High Court) 	 126 
2.7.5 Queens Bench Division (of the High Court) 	 126 
2.7.6 The Divisional Court 	 127 
2.7.8 The Admiralty Court 	 127 
2.7.9 The Commercial Court 	 127 
2.7.10 Technology and Construction Court 	 127 
2.7.11 The Court of Protection 	 128 

2.8 Court of Appeal (Civil Division) 	 128 
2.9 House of Lords (The Supreme Court of Appeal) 	 128 

3. Unexpected Changes in caseloads and backlogs 	 129 
4. Emerging Problems and Creative Solutions 	 129 

4.1 Magistrates and Crown courts 	 130 
4.2 Civil Cases 	 130 
4.3 Alternative Dispute Resolution (ADR) 	 131 
4.4 Court of Appeal mediation Scheme 	 132 
4.5 Costs 	 132 
4.6 Proposals for reform of the Court of Appeal 	 132 

5. Judicial Appointments (removals) 	 133 
5.1 Lords Justices of Appeal 	 133 
5.2 High Court Judges 	 133 
5.3 Retired Law Lords and Supreme Court Judges authorised under Section 9(1) of the 

Supreme Court Act 1981 	 134 
5.4 Circuit Judges 	 134 
5.5 Recorders 	 136 
5.6 District Judges 	 136 
5.7 Masters and Registrars of the Supreme Court 	 137 
5.8 Tribunals 	 138 
5.9 Removal of judges be removed from office? 	 138 

109 



	

1. 	Profile of the Judicial System 

	

1.1 	Introduction 

The judicial systems of England and Wales (E & W) have undergone and continue to undergo 
substantial reform and review. It was considered that the Civil Justice system was too costly, 
slow, complex and ineffective and this led to a thorough review of this system in 1994 1 . This 
led to the report 'Access to Justice' being published in 1996 and subsequently the enactment 
of the Civil Procedure Act 1997. Consequently the Civil Procedure Rules 1998 were imple-
mented in 1999. These rules remain a substantial improvement on the previous position 
where civil litigation was subject to two distinct codes of practice depending on which court 
the case was to be heard. 

The Criminal Justice system of England and Wales (E & W) also recently underwent a thor-
ough review in 2001 2. Three hundred and twenty eight recommendations were made for re-
form to improve access and efficiency. Further reform has been included within the Criminal 
Justice Act 2003. 

There remains a culture for continuous reform and increased efficiency within the justice sys-
tems with particular focus upon the victim and the sentencing of offenders. This has to be bal-
anced with the obligations and duties imposed by the Human Rights Act 1998 which in effect 
incorporated into E & W law the Articles of the European Convention on Human Rights and 
the Protection of Fundamental Freedoms 3 , and funding. 

Because of the cost and time taken for trial by jury the Government have further reduced a 
defendant's right to be tried by jury4 . Funding for the Prison Service is also under review es-
pecially as prisons are now full and a whole new industry has developed into creating more 
meaningful and appropriate sentencing programmes with custodial sentences now the option 
of last resort. The efficiency of the justice systems inevitably causes pressure upon those 
agencies that enforce or monitor the sentences of the courts e.g. the Prison and Probation Ser-
vices6 . 

My research has made it clear that there are very distinct prescribed and different routes 
where criminal and civil matters are to be heard / proceed. In the former this depends largely 
upon the value and nature of the claim, in the latter, it depends on the seriousness attributed to 
the crime as reflected by the potential maximum sentence the court could hand down to the 
defendant. Within both systems there are sets of rules. Within the Civil Justice system this has 
been almost completely codified into the Civil Procedure Rules 1998, whereas, the criminal 
justice system, extracts rules and procedures from a number of sources, i.e. Primary and Sec-
ondary legislation' the defendant to be tried by jury and so the matter must now proceed to 

The Woolfe Report' 
2  The 'Auld report' (Lord Justice Auld) 
3  1954 

Sections 43 — 46 Of the Criminal Justice Act 2003 (these sections not yet in force) 
5  The population of England and Wales is currently recorder at 52,041,916 of which 73,688 make up the prison 
population (i.e. 15%). Public opinion is also concerned that during 2003 more motorists were imprisoned than 
burglars. 
6  On the 29th  and 30th  of January 2004 parts of the Court Service took strike action over pay. 
7  Primary legislation = Acts of Parliament, Secondary legislation = made under the authority of the Act but not 
subject to full Parliamentary scrutiny 
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the lower courts. Tensions within the justice systems appear mainly connected with funding. 
Some tension certainly remains as to who can represent a defendant / claimant in which court. 
Socio-political factors also exert influence as can be demonstrated by the re-classification this 
week (February 2'1'1 2004) of cannabis This has reduced the penalty for possession of this sub-
stance but in the process has also reduced the option for 

The Court Service is an executive agency of the Department for Constitutional Affairs 8  The 
purpose of the Court Service is the delivery of justice. The Agency is responsible for the run-
ning of most of the courts and tribunals in England & Wales i.e. Crown, County and Appeal 
Courts (with the exception of the House of Lords and the Magistrates Courts), and provides 
the necessary services to the judiciary and court users to ensure its impartial and efficient op-
eration. The Agency also has responsibility for advice to the Secretary of State on his respon-
sibilities in relation to magistrates' courts although they remain a locally managed service as 
defined in statute. As the key service-delivery arm of the Department, the Court Service plays 
an important part in implementing the government's agenda for a modern justice system. 

On the 26th  of January 2004 the Secretary of State for Constitutional Affairs and the Lord 
Chancellor announced proposals for the Secretary of State to be responsible for the admini-
stration of the courts and for setting the overall framework for the organisation of the court 
system but the posting of individual members of the judiciary within that framework should 
fall to the Lord Chief Justice. See Appendix 2 for the procedure form the appointment and 
removal of judges. 

1.2 Criminal Law 

The Crown Prosecution Service (CPS) is the national agency 9  that considers the evidence 
against the accused to determine if there is sufficient evidence to offer a realistic chance of 
securing their conviction. This decision is made by Crown Prosecutors in accordance with 
criteria contained within their Code of Practice. 1°  
If so satisfied the matters proceed to court otherwise proceedings are usually discontinued. 

For the period 2002 / 2003 the CPS had a budget of £453 million and employed just over 
7,046 staff and increased its number of lawyers by 300. During this same period 1,046.000 
offences were brought to justice" an increase on the previous year of 20,000.During 2003 the 
CPS worked with other departments within the criminal justice system to develop new struc-
tures to manage delivery and reform. Since April 2003 Chief Officers of local criminal justice 
agencies meet to drive performance improvement in their local areas. 

Currently a 'Case Management' project is under way to reform case management in both the 
Magistrates' and Crown Courts. The aim of this project is to ensure better case progression 
and certainty for victims, witnesses, defendants, defence and prosecution. The number of 
cracked and ineffective trials continues to be monitored 12  

8  Formerly the Lord Chancellor's Department and formed on the 12 d1  of June 2003. Leadership of this Dept. is 
now combined with the role of Lord Chancellor who is responsible in government for upholding justice, rights 
and democracy. 
9  Divided up into 42 geographical areas 
I°  The Code for Crown Prosecutors 
' t in the most basic term this means that a penalty has been incurred, see the Annual Report of the CPS 2003 
p.11 
12  Cracked = guilty plea or no evidence offered on the day. Ineffective = adjourned on the day of hearing to an-
other day. 
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1.3 	Civil Law 

In 1994, Lord Woolf reviewed the rules and procedures of the civil courts in England and 
Wales. Five years later in 1999 substantial and significant reform of the Civil Justice system 
was introduced throughout following the report 'Access to Justice'. It proposed that the Civil 
Justice system should have the following 10 key features; 
(1) Litigation will be avoided wherever possible, (2) litigation will be less adversarial 
and more co-operative, (3) litigation will be less complex, (4) the time scale of litigation will 
be shorter and more certain. (5) the cost of litigation will be more affordable, more predict-
able, and more proportionate to the value and complexity of individual cases, (6) parties of 
limited financial means will be able to conduct litigation on a more equal footing, (7) there 
will be clear lines of judicial and administrative responsibility for the civil justice system, (8) 
the structure of the courts and the deployment of judges will be designed to meet the needs of 
litigants, (9) Judges will be deployed effectively so that they can manage litigation in accor-
dance with the new rules and protocols, (10) the civil justice system will be responsive to the 
needs of litigants. This led to the drafting and subsequent implementation of the Civil Proce-
dure Rules 1998 (CPR). 

These Rules provided a single set of rules for the High and County Courts and all proceedings 
commenced within them. The CPR clearly state their overriding objectives and impose a duty 
upon the court effectively and efficiently manage 13  cases. Simplification of case management 
by the court by striking out issues or whole claims where there is no real prospect of success, 
control discovery, and apply sanctions. One of the functions of case management is to reduce 
the need for applications in the course of proceedings. 

The CPR have reduced the number of ways of commencing a case to 6 different claim forms 
covering the whole range of civil procedure including probate and possession claims. 

Excessive delay and costs have been achieved by the introduction of the aforementioned CPR. 
To achieve these aims; all procedural decisions under the CPR are guided by the overriding 
objective stated in rule 1.1 14. In summary, the court must deal with cases; 
I. justly; 
2. ensure the parties are on an equal footing, 
3. reduce costs 
4. proportionately having regard to the sum at stake, the importance & complexity 
5. each party's financial position, 
6. ensure expedition 
7. fairness 
8. allotting to each case an appropriate share of the court's resources. 
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Human resources 	 Number/Year 

2000 	2001 	2002 	2003 

Registered attorneys (Solicitors & Barristers 95, 528 	112,567 	102,646 
entitled to practice) 	 106,737  
Professional judges 	 3441 	3530 	3554 	3344 

Prosecutors 	 1,867 	1,828 	2, 030 	2,267 

Administrative judges (High Court) 	N/A 	103 	106 	107 

Personnel of the civil and criminal courts 

Prosecutors' office administrative personnel 	3,799 	3,854 	4,336 	4, 711 

Personnel of the administrative courts 
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The Court Structure in England and Wales 

The Court Service carries out the administrative and support tasks for the Court of Appeal ;  the Hie Coat. ;  the Crown 
Court;  the count0ourts; the Probate Service, arid crrtain 'Inbuilt. The structure of the courts in England and Wales is 
set out below. 

of.Lo rds  
, 

eR 

Criminal Division 
Appeals from the Crown Court 

Queen's Belch Division 
Contract and tort etc. 

Commercial Court 
Admiralty Court 

I 	Administrative Court ; , 
Supervisory and appellate 
jurisdclion werweing the 

al - :,.. , ity of decisions and actions 
of inferior courts,. tribunals, local 

r0  authorities. lviiristers of the 
Crown and other public bodes 

and officials 	' 

Crown Court 
78 Centres 

Trials of indictable offences, appeals 
from magistrates courts, cases for sentence 

Miestr4t0!"COUrts'i  
Trials OfiSt*Tlarliii*C.0 committals 
tolhe';(19*!.06.446:0Y .t,PeOcet0hg' 

courts' antl4outh:tOurts 

Court'of Appeal 
civil Jision 

Appeals ito the High ,Court tribunals 
and certain tags from county courts 

High Court 

Family Division 
Matrimonial, pmceedings 

Proceedings relatirg to children 
Probate Service 

Divisional Court 
Appeals from the magistrates' 

courts 
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• Ciiiincery Division 
equity and tnsts, 

contentious probate, 
tax partnerships, bankruptcy 

Compares Court 
Pdents Court 

Divisional Court 
Appeals from the county courts 

on bankruptcy and land 

County Courts 
218 courts 

majority of civil lffl' ion subject to nature 
of the daim 

Tribunals 
Hear appeals from decisions on immigid ion, 

social security. child support pensions. 
tax, and lands 

Although the House of Lords and the IntgiArates' courts form part of the structure within England and Wales. the Court 
Service dos not administer them. This diagram is, of necessity. much simplified and should not be taken as a comprehensive 
statement on the jurisdiction of any specific court. 



Convention' s  has established that this structure is explained by reference to the hierarchical 
judicial authority of the courts on a descending basis. I have decided that a greater and more 
logical and meaningful explanation can be obtained by considering the court structure on an 
ascending scale. Following the identification of each court or tribunal I have included an ex-
planation of its jurisdiction and structure and any proposals for its reform and where relevant 
statistical analysis of the workload for that court or Division. 

Tribunals 
The Court Service administers the 12 Tribunals that fall under the direct responsibility of the 
Lord Chancellor. The main Tribunals are: 

The Court Service administers the 12 Tribunals that fall under the direct responsibility of the 
Lord Chancellor. The main Tribunals are: 

• Immigration Appellate Authority (LA).) 
• Office of the Social Security and Child Support commissioners (OSSCSC) 
• Pensions Appeal Tribunals (PAT). 
• VAT and Duties Tribunals, Special Commissioners and Financial Services and Markets 

Tribunal (F&TT). These three tribunals are administered jointly as the Finance and Tax 
Tribunals. 

• Lands Tribunal. 
• Transport Tribunal 
• Immigration Services Tribunal 

Magistrate's Court 
Approximately 96% of criminal cases are dealt with at a magistrates' court (though all crimi-
nal trials start in this court) and are heard by at least two but usually three lay t6  (legally un-
qualified) magistrates (a Bench) or by a District Judge(Magistrates) (legally qualified) who 
may hear the matter alone. Each 'Bench' has a 'chair' who is the senior officer of the court 
and announces the decision of the 'Bench' and provides reasons for their decision. Certain 
magistrates' courts are designated as Youth Courts t7  and Family Proceedings Courts (FPC) 
and proceedings within theses courts are heard by specially trained lay magistrates. FPCs 
have jurisdiction to hear both public and private law matters relating to children. This court 
does not deal with divorce. 

Crown Court 
The Crown Court is the only court with jurisdiction to hear criminal trials on indictment i.e. 
the more serious criminal offences 

County Court 
There are 218 County Courts dealing with the majority of civil cases, as well as some family 
and bankruptcy hearings. The largest number of cases dealt with by the Court Service come 
before the County Courts., and it is here that all but the most complicated civil law proceed-
ings are handled. Civil cases include claims for debt, personal injury, breach of contract con-
cerning goods or property, family issues such as divorce or adoption, and the repossession of 
houses. 

15  Custom and practice 
16  Lay = volunteer but this is fluffier prescribed by s.9 of the Courts Act 2003 
17  As defined by S.45 of the Courts Act 2003 
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High Court of Justice 18  
Most of the civil law cases not dealt with in county courts are heard in the High Court, either 
at the Royal Courts of Justice in London or at High Court centres in England and Wales. The 
High Court has jurisdiction to hear all cases relating to Children's welfare and interest, and 
exercises an exclusive jurisdiction in wardship cases. The High Court is made up of three Di-
visions, Chancery, Family and Queen's Bench. 

Court of Appeal (Criminal Division)  
This court normally sits at the Royal Courts of Justice in London and hears criminal case Ap-
peals from the Crown Court. This court has the power to quash or uphold a conviction or or-
der a re-trial and vary sentences. It also has the power to increase a sentence following a re-
quest to do so by the Attorney General 

Court of Appeal (Civil Division)  
Appeals against the outcome of a hearing in the County Court or a High Court, are usually 
dealt with by the Civil Division of the Court of Appeal. Presided over by the Master of the 
Rolls. Witnesses are rarely heard in this court as decisions are based upon documentary evi-
dence including transcripts from previous hearings and the submissions from the lawyers of 
the parties. 

House of Lords (The Supreme Court of Appeal)  
The highest domestic court'° in the United Kingdom is the Appellate Committee of the 
House of Lords (the House) on which the Lords of Appeal in Ordinary, the so-called Law 
Lords, sit. It is an idiosyncrasy of the British constitution that the final court of appeal sits 
technically as a committee of Parliament. However it is a court. The 'House' is the final court 
of appeal for the whole of the United Kingdom civil cases and for England and Wales and 
Northern Ireland, criminal cases. 

Other courts ( not shown)  
The Restrictive Practices Court. 
This court deals with applications under the Restrictive Trade Practices Act 1976 and the Fair 
Trading Act 1973. This court has jurisdiction to declare that certain agreements are contrary 
to the public interest and to restrain parties from enforcing them. Proceedings are heard by 
three judges. This court is a superior court of record and thus only in very limited circum-
stances on a question of fact may an applicant appeal to the Court of Appeal. 

The Privy Council  
This is one of the oldest parts of Government. Appointment to it is for life. Much of its work 
is concerned with the affairs of Chartered Bodies and the 400 or so institutions, charities and 
companies who are incorporated by Royal Charter. 

The Privy Council through its Judicial Committee  is the final Court of Appeal for a number of 
Commonwealth countries who have chosen to retain it. The Committee consists of Lords Jus-
tices of Appeal and some senior commonwealth judges. 

18  The High Court and the Court of Appeal are collectively the Supreme Court of England and Wales 
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2. 	Legal Rules & actual functioning of case allocation between 
courts and within courts & Allocation of cases within a court 

A: Allocation of cases between courts 

	

2.1 	Introduction 

The systems in place do not permit defendants or litigants to chose who hears / deals with 
their case. In specific and prescribed circumstances a litigant or defendant may propose / indi-
cate their preference as to where their case is heard .In civil matters this is a matter of location 
where as in criminal law this restricted to a choice between the Magistrates' and Crown court. 

Matters may not be commenced in more than one court at the same time. 

2.2 	Civil Law cases 

The majority of cases dealt with by the Court Service come before the 218 County Courts 
within England and Wales, dealing with the majority of simple civil law proceedings are 
heard e.g. bankruptcy, claims for debt, personal injury, breach of contract concerning goods 
or property the repossession of houses and personal injury claims as well as some family pro-
ceedings including divorce, children's cases including abuse and domestic violence, adoption 
and parental rights. The type of work the family courts undertake depends on their jurisdic-
tion. County Courts that are Family Hearing Centres deal with divorce and private law family 
cases, whereas Care Centres deal with all private and public law cases. Proceedings are heard 
before a presiding judge, often in Chambers I9  

It is here that all but the most complicated civil law proceedings are handled. County Court 
staff process the necessary paperwork and account for any fees payable. They also deal with 
correspondence and personal callers, prepare cases for hearing, sit in court with the judge and 
prepare orders. Bailiffs attached to each court will, if an application is made, enforce orders 
and seek to collect money if a judgement has not been paid 

The litigant commences their claim by indicating its type and value. That claim is then issued 
and the other party notified who are invited to acknowledge receipt or file a defence. The 
court will then send to each party a questionnaire asking them to provide specific information 
and return it to the court so that the District Judge of the County Court can then allocate the 
case to one of the three available 'tracks'. Claims not exceeding £5000 are allocated to the 
'Small Claims Track' where the strict rules of evidence required elsewhere are not relied 
upon. This 'track' is designed for simplicity, speed and low cost (No lawyers fees are recov-
erable). 

Cases where the value exceed £5000 but not £15,000 & with a time estimation of no more 
than one day. This enables simple Directions (instructions) by the Judge to be given and also 
restricts expert evidence and places limits on the costs recoverable at the final hearing. 

19  Chambers = Private hearing 
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Those cases not fitting into either of these two tracks are allocated to the 'Multi —Track' pro-
cedure. 

The term 'District' Judge (colloquially referred to as the DJ) confers a territorial and geo-
graphical parameter. Each County Court will have at least one 'DJ' sitting on a full or part-
time basis within the District for that County Court. Each County — a geographical area- being 
divided into a number of specific Districts. Every DJ is appointed to sit at every County Court 
within  their Circuit. A Circuit is a number of Counties joined together (see Appendix 2). The 
County Court is usually an open court and members of the general public may listen to the 
proceedings but may be excluded on the discretion of the DJ on grounds of privacy or sensi-
tivity as prescribed by the CPR e.g. involving children or debt. 

Each County court will also have a Circuit Judge usually hearing the more complex or 'Multi-
Track' cases. 

This procedure means that at the earliest stage the DJ makes a decision based on the afore-
mentioned criteria which 'track' the case is to be allocated to, based simply on, value and 
complexity. 

Once this decision has been made, should the value or complexity increase, the case can be 
re-allocated by the DJ. This is a judicial decision and not one for the litigants or the Court 
Service. The party requesting the variation will need to convince the DJ of the necessity for 
re-allocation and their application may be opposed by the other party and refused. The final 
decision as to who appears before the DJ, when, the validity of their action and the urgency of 
those matters forming the 'daily list,' prepared by the Court Service 20, remains with the DJ. 
These are judicial decision and not matters for the Court Service. 

Litigants who fail to make reasonable time estimates for their claim risk the DJ removing the 
case from the 'daily list' and having it rescheduled at a latter date when more court time is 
available. They effectively miss their slot. 

Where a DJ strikes out or refuses a litigants application, the dissatisfied party may appeal 
against this action to a Designated Civil Judge (DCJ) who overseas the running of the civil 
justice system. 

Litigants are not at liberty to select a specific judge to hear their claim or application but 
where one DJ has made a recent Order and that Order now needs to be enforced or there are 
issues of interpretation then the DJ before whom it is listed for hearing may send it to the DJ 
who made the original Order as he / she will clearly be in the best position to know the terms 
and scope of that Order. 

Cases are steered towards specific court locations on the basis of their type for efficiency and 
convenience. E.G. Fast and Multi Track cases are usually directed to the Trial Centre for that 
County. Should that Centre become overwhelmed then the parties are informed at a very early 
stage that their matter may be heard by another Judge at a different Court as arranged by the 
Court Service reducing delay and increasing efficiency. The DJ often sets aside a specific day 
or days of each month to deal with one particular type of case, e.g. bankruptcy. 

20  See fn 9. 
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The tension is that the Court Service are constantly trying to make more efficient use of the 
facilities and therefore wish to increase the number of cases heard but listing remains a judi-
cial decision. 

During the last 5 years (since April 1999) when the 'tracking' system for civil law claims was 
introduced the amount of court work has increased due to the efficiency of this system. 

Caseloads. Courts are under more pressure because of promises made by the Court Service 
and Government relating to best practice including lime deadlines for certain procedures E.g., 
Fast Track trials must be heard within 30 weeks. 

Part of the County Court workload (County court process issued) 
Year 	Claims 	 Fixed Date 	Warrants 	Divorce Petitions 
1997-1998 	1,959,958 	257,958 	736,402 	169,748 
1998-1999 	1,960,938 	305,784 	684,400 	171,545 
1999-2000 	1,579,277 	281,474 	670,923 	166,524 
2000-2001 	1,563,149 	284,648 	608,563 	160,051 
2001-2002 	1,437,224 	276,707 	526,856 	166,157 
2002-2003 	1,349,673 	266,085 	511,853 	171,363 

The 'small claims track' is designed for cases of value that do not exceed £5000, or personal 
injury cases that do not exceed £1000. 'Fast track' for those cases with a value exceeding 
£5000 but not exceeding £15000 with a timetable leading to trial within 20 to 30 weeks and 
finally the 'multi-track' for complex cases regardless of value. This is supported by the judi-
ciary then stipulating a timetable for the completion of specified stages 

Both these stages of 'track' allocation and then judicial management of the case timetable 
help to reduce delay and costs. Such timetabling is made clear in advance to all parties to the 
litigation by 'Pre-action' protocols.' In addition these set out common standards and good 
practice and These encourage settlement without recourse to the courts where possible and 
narrow the issues in dispute in those matters that proceed to the court. 

Following a peek of claims in 1999 there was a substantial reduction following the introduc-
tion of the Civil Procedure Rules. This overall downward trend has now been stable for 3 
years since April 1999. Following restriction of proceedings in the High Court to claims ex-
ceeding £15,000.there has been a fall in the number of claims issued in the Queens Bench Di-
vision of the High Court, now at approximately 2000 per month. 

Data from the Court Service on fast and multi track trials shows that average time from issue 
to trial was lower post-CPR; 498 days in 2000/01 following a rise pre CPR from 546 days in 
March 1994 to 639 days in September 1997. Post-CPR 51% of cases which went all the way 
to trial took less than 1 year. The decline in average time from issue to trial between 1997 and 
2000/01 was spread across cases regardless of type or value. Multi track cases took an aver-
age of 656 days, and fast track cases 411 days, including 177 from allocation to trial post-
CPR. 25% of fast track cases took longer than the 30-week timeframe from allocation to trial. 
However, it must be borne in mind that some of those trials heard post-CPR were for claims 
issued under the old system. 

Although the reforms did not introduce specific timetabling requirements for small claims 
cases, the average time taken for these cases from issue to hearing has increased as shown in 
Figure 12. The Court Service collects information on small claims hearings through the Small 
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Claims Sampler which 29 courts are asked to complete three times a year in February, July 
and October. 

It is notable that much of the increase seems to be concentrated between October 1998 and 
July 1999, the length of time taken being no more in October 2001 than in July 1999. 

The overall rise in average time is not merely due to a few longer cases. However, it can be 
partly attributed to a large proportionate decrease in claims of under £1,000 that tended to 
take less time from issue to hearing and the increase in the upper claims limit from £3,000 to 
£5,000 which resulted in a greater number of larger value claims that tended to take more 
time from issue to hearing. 

Average time between issue and hearing was particularly high post-CPR compared to pre-
CPR in cases involving personal injury (74 days extra), and where both sides were repre-
sented by solicitors (46 days extra). Cases (mostly debt and contract) from 950 days pre-CPR 
to 774 days post-CPR while for cases involving personal injury or negligence the average fell 
from 1,302 to 1,265 days. 

2.2.1 Offers to settle 
A procedure enabling the claimant and or the defendant to make an offer to settle (so-called 
Part 36 offers) was introduced in April 1999. These can be made before the claim is issued or 
during proceedings. This effectiveness of such offers are practically impossible to evaluate 
because of the lack of available figures. 

Claimant solicitors thought Part 36 offers provided "a way to make things happen" without 
issuing proceedings and helped speed up the settlement process. There was a strong consensus 
among those involved in clinical negligence cases that claimant offers provided a crucial ele-
ment of control over the progress of claims. 

2.2.2 Single Joint Experts 
The use experts had become a major problem in the civil justice system. They contributed to 
the cost of litigation, increased the complexity and delayed the proceedings. It was recom-
mended21  that a single joint expert should be appointed where possible and that the duty of the 
expert to the court should be emphasised. 

Data obtained by The Court Service was evaluated for 8,411 cases heard pre-CPR (March 
1994-September 1997) and for 1,979 cases post CPR (September 2000-September 2001). 
This analysis shows that the percentage of trials involving experts has increased since the in-
troduction of the CPR. However, post-CPR, joint experts were used in 46% of trials involving 
any experts. The proportion of personal injury trials involving experts rose particularly 
strongly; from 28% in 1997 to 41% post CPR. Prior to the CPR it was relatively rare to ap-
point a single joint expert to a case, but now such appointments are becoming increasingly 
common and are not just restricted to smaller cases. As a consequence, the use of shadow ex-
perts appointed by either side to advise on the case has increased. The assistance of a skilled 
shadow expert can be highly cost effective, particularly as their input would not involve pre-
paring a report, just giving advice." In addition a trend has developed of appointing 3 experts 
once the court had appointed a joint expert. 

It is considered that joint experts are generally appropriate in 'fast track' cases and generally 
inappropriate in 'multi-track' cases, although it depends on the nature of the case and the is- 

21  By Lord Woolf in his report 'Access to Justice' 
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sues involved. In some cases use of a joint expert increased costs as the parties appoint their 
own expert as well, resulting in 3 experts in total. 

Improvements. Not every County Court can deal with all types of Civil work. Some have 
bankruptcy jurisdiction some do not and this is not as efficient as it could be but jurisdiction 
and procedure are set out by the CPR and any changes would need these to be varied. Local 
variations to these Rules are not permitted. 

CPR considered a huge success as they have saved costs and time and the principle of propor-
tionality e.g. directions to ask questions of the court expert witness rather than each litigant 
appointing their own. 

Changes to the Rules. Rules on costs has generated complex costs assessments and has be-
come the subject of much litigation. The process for dealing with costs needs to be re-
assessed. 

2.3 	Criminal Courts 

Where the accused stands trial depends partly on the type of offence he/she is accused of and 
their age. Criminal offences are currently separated into three categories; 

a) Summary only 
b) Triable either-way 
c) Indictable only 

a) Summary only offences  
Offences that are created by statute (not common law) and must be heard and determined 
by magistrates. No right to trial by jury. These tend to be the least serious offences e.g. 
many road traffic law offences. 

b) Triable either way offences.  
These may be heard by magistrates' or by jury if this is elected by the accused or jurisdic-
tion is refused by magistrates' who are assisted in their decision by 'National Mode of 
Trial Guidelines'. 

c) Indictable only 
The most serious offences where the accused must be tried by a jury. A judge will preside. 

Who presides at the appropriate court? Committals for trial are currently divided up into a 
number of classes of seriousness according to directions given by the Lord Chief Justice and 
the Lord Chancellor. The first three classes are as follows 

Class 1- the most serious offences, usually tried by a High Court Judge 22, e.g. 
murder 

Class 2-Usually tried by a High Court Judge, e.g. Rape and manslaughter 
Class 3 -May be tried by a High Court Judge, Circuit Judge 23  or Recorder24  

22  By Royal appointment from among the senior members of the legal profession or by promotion from the of-
fice of Circuit Judge on the recommendation of the Lord Chancellor and assigned to one of the three Divisions of 
the High Court. 
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2.4 	Magistrate's Court 

The statutory responsibility for the efficient and effective administration of the magistrates' 
courts currently23  falls to Magistrates' Courts Committees (MCC). These are body corporate, 
comprised of up to twelve magistrate members selected by a statutory selection panel for each 
MCC area. The detailed powers and duties of these committees and the requirement for the 
selection process are laid down in legislation. 

Lay magistrates are unpaid appointees of the Crown from the community. They determine 
facts and are advised on the law by qualified clerks. Their sentencing powers are capped by 
Statute, currently, 6 months imprisonment (or 12 months for consecutive sentences) or fines 
not exceeding £5,00026 . Where greater punishment is warranted this court has the power to 
send the offender to the next superior court, the Crown Court," for sentencing. The powers of 
the crown court for sentencing are limited only by Statute. 

It is common practice for matters to be listed in one magistrates' court but be heard in another 
(in the same building) because the first matter has taken longer than anticipated. This appears 
to be arranged by the Clerk to the Magistrates' (legally qualified) who sits with magistrates' 
to advise them on legal issues on an informal basis the only restriction being if the magis-
trates' have to be specifically authorised to hear the matter referred to the court e.g. a case 
concerning a juvenile 

2.4.1 Youth Courts 
Cases are heard by specially trained magistrates' and deal only with charges against and ap-
plications relating to children and young persons aged under 18. It sits apart from other courts 
and, unlike other courts, is not open to the public. It consists of not more than three magis-
trates and must include both sexes. 

2.5 Crown Court 

The Crown Court is the only court with jurisdiction to hear criminal trials on indictment i.e. 
the more serious criminal offences and is based at 78 locations within six geographical cir-
cuits throughout England and Wales 28 . (each centre may have a number of courts within the 
same building). Trials are heard before (usually) a single presiding Judge and a jury com-
prised of 12 jurors who determine matters of fact. The sitting Judge determines matters of 
law. 
It also has jurisdiction to hear matters including; 

• 'either way' offences — these can be heard in this or the magistrates' court 

23  By Royal appointment following the recommendation of the Lord Chancellor and assigned to one of the six 
Circuits and may sit at any of the Crown Court centres and county courts (dealing respectively with criminal and 
civil/family cases) on that Circuit. Normally Circuit Judges can hear both criminal and civil cases, although 
some exercise specialist civil jurisdictions or deal wholly or mainly with criminal cases (e.g. at the Central 
Criminal Court). 
24  By Royal appointments following the recommendation of the Lord Chancellor. It is a part-time judicial ap-
pointment open to most lawyers who fulfil the statutory requirement of a 10 year right of audience qualification 
in the Crown Court or county court. 
25  This will be altered by S.6 of The Courts Act 2003 
26  The Courts Act 2003 will also alter this. 
27  Unlimited sentencing powers. 
28  Midland & Oxford are an example of a 'circuit'. The famous 'Old Baily is a Crown Court within the South 
Eastern Circuit. 
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• defendants sent (committed)from the magistrates court for sentence 
• appeals against decisions of the magistrates' courts (conviction & sentence) 

As stated earlier the type of cases that proceeds to the Crown Court is dictated by the type of 
offence and the circumstances in which it was committed. (above). 

This is further regulated by the level of security available at the court described as follows; 

First - tier: Highest levels of security and are presided over by High Court and Circuit judges 
and Recorders. Civil and criminal work 

Second - tier: As above. No civil work 

Third - tier: Presided over only by Circuit Judges and Recorders. 

Part of The workload of the Crown Court is shown below. 

Committals for Trial 
Year 	Receipts 	Disposals 	Outstanding 
1997-1998 	88,587 	89,460 	24,531 
1998-1999 	75,282 	75,906 	23,804 
1999-2000 	75,168 	74,078 	24,984 
2000-2001 	72,658 	71,330 	26,380 
2001-2002 	79,125 	77,265 	28,237 
2002-2003 	84,264 	83,463 	29,048 

Cases for Sentence] 
Year 	Receipts2 	Disposals 	Outstanding 
1997-1998 	18,911 	16,586 	 4,461 
1998-1999 	30,505 	29,778 	 4,700 
1999-2000 	31,138 	31,108 	 4,468 
2000-2001 	26,375 	27,018 	 3,637 
2001-2002 	26,382 	26,006 	 3,874 
2002-2003 	29,165 	28,728 	 4,054 

Appeal Cases 
Year 	Receipts 	Disposals 	Outstanding 
1997-1998 	16,542 	 16,275 	 2,564 
1998-1999 	15,986 	 16,309 	 2,231 
1999-2000 	15,030 	 15,277 	 1,965 
2000-2001 	13,497 	 13,698 	 1,752 
2001-2002 	12,505 	 12,573 	 1,666 
2002-2003 	11,807 	 11,875 	 1,583 

Waiting Times Between Committal to the Crown Court and Commencement of Trial (weeks) 
Year 	Defendants on bail Defendants in custody 
1997-1998 	13.3 	 8.7 
1998-1999 	15.3 	 9.6 
2000-2001 	15.7 	 9.9 
2001-2002 	5.9 	 11.6 
2002-2003 	15.7 	 12.9 
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2.6 	Court of Appeal (Criminal Division) 

This court normally sits at the Royal Courts of Justice in London and hears criminal case Ap-
peals from the Crown Court. This court has the power to quash or uphold a conviction or or-
der a re-trial and vary sentences. It also has the power to increase a sentence following a re-
quest to do so by the Attorney General. Three judges usually sit but only one judgement is 
provided. The senior judge for this division is the Lord Chief justice. `Leave' 29  of a judge is 
required before an appeal can be made against conviction or sentence in a criminal case. 

Cases may be referred back to this court by the Criminal Cases Review Commission though 
this body usually only considers those cases that have already passed through the available 
appeal structure. The function of the commission is to consider whether there would be a real 
possibility that a conviction, finding of fact, verdict or sentence would not be upheld by the 
Court of Appeal if the case was referred back to them. 

Part of the workload of this court 
Year 	Applications for leave Matters dealt with by full Court 	Cases outstanding 
1997-1998 	9,452 	 4,773 	 2,541 
1998-1999 	8,600 	 4,436 	 3,026 
1999-2000 	8,098 	 4,459 	 3,049 
2000-2001 	7,574 	 3,649 	 3,218 
2001-2002 	7,383 	 3,471 	 3,783 
2002-2003 	7,910 	 2,420 	 3,869 

2.7 	High Court of Justice3°  

Most of the civil law cases not dealt with in county courts are heard in the High Court, either 
at the Royal Courts of Justice in London or at High Court centres in England and Wales. The 
High Court has jurisdiction to hear all cases relating to Children's welfare and interest, and 
exercises an exclusive jurisdiction in wardship cases. The High Court is made up of three Di-
visions, Chancery, Family and Queen's Bench. 

2.7.1 Chancery Division (of the High Court) 
The effective head of the Chancery Division is the Vice-Chancellor. There are currently sev-
enteen High Court Judges attached to this Division supplemented, in the Royal Courts of Jus-
tice in London by six Masters (one of whom is the Chief Master), and six Bankruptcy Regis-
trars (one of whom is the Chief Registrar). 

The Chancery Division undertakes civil work of many kinds, including specialist work such 
as companies, patents business disputes and contentious probate. 

Part of the workload of this court. 

Year Chancery Chambers Claims issued 

	

1999-2000 	 5,282 

	

2000-2001 	 5,715 

	

2001-2002 	 4,866 

	

2002-2003 	 4,116 

29  I.e., permission 
3°  The High Court and the Court of Appeal are collectively the Supreme Court of England and Wales 
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2.7.2 The Companies Court 
This court deals primarily with the compulsory liquidation of companies and other matters 
arising under the Insolvency Act 1986 and various Companies Acts. 

2.7.3 The Patents Court 
Deals with matters concerning intellectual property and appeals against the decisions of the 
Comptroller General of Patents. 

2.7.4 Family Division (of the High Court) 
The Family Division is concerned with actions relating to divorce; children, probate. and 
cases concerning medical treatment. 

Probate Registries are located around the country and form part of the Family Division of the 
High Court. If probate is necessary after someone has died, a Probate Registrar will confirm 
the validity of the will (if any) and appoint the correct person (the executor) to administer the 
called a Grant of Representation allowing the lawful collection of the assets of the deceased 
for distribution according to law. 

The Principal Registry has copies of all wills proved and grants issued since 1858, and can 
provide these documents for inspection or supply a permanent copy 

Part of the workload of this Division 
Year 	Divorce Petitions Children Act applications Adoptions Probate Grts 
2000-2001 	9,544 	 6,064 	 307 258,120 
2001-2002 	8,552 	 6,025 	 405 	261,973 
2002-2003 	9,263 	 7,782 	 505 	268,611 

2.7.5 Queens Bench Division (of the High Court) 
The Lord Chief Justice is President of the Queen's Bench Division, and certain High Court 
Judges and Masters are assigned to it. Outside London, the work of the Queen's Bench Divi-
sion is administered in provincial offices known as district registries. In London, the work is 
administered in the Central Office at the Royal Courts of Justice. 

Data on High Court trials in the Queen's Bench Division for 1,726 cases heard pre-CPR Web-
nary 1997-February 1999) and 784 cases post-CPR (November 1999-November 2001). Over 
the five year period represented in the figure above, cases related to personal injury and negli-
gence tended to take longer than average; 1,291 days compared to 905 days for other, mostly 
debt related cases. Most of the extra time taken in personal injury and negligence cases was 
between issue and setting down /allocation; 1,038 days on average compared to 689 days for 
'other' cases. 

The average time between setting down/allocation and trial was 273 days for personal injury 
and negligence cases compared to 255 days for 'other' cases. 
6.7 Average time from issue to trial was lower post-CPR, continuing a downward trend, 1,188 
days post-CPR compared with 1,235 days pre-CPR. 35% of cases took less than 2 years to get 
from issue to trial post-CPR compared with 32% pre-CPR. The reduction in average time 
from issue to trial was more marked in non-negligence 

126 



Part of the workload of this Division 

Year Claims issued 

	

1999-2000 	6,596 

	

2000-2001 	5,541 

	

2001-2002 	4,758 

	

2002-2003 	4,375 

2.7.6 The Divisional Court 
Within England and Wales the concept of 'administrative justice' is controversial and its exis-
tence and form are not completely agreed upon. Usually this area is entangled within the Civil 
Justice system and this can be traced back to writers in the 19 th  century31  who felt that such a 
creation would bestow upon public officials and public bodies preferential legal treatment in 
contrast to the maxim that all should be treated equally before the law. Consequently no dis-
tinct and separate branch of administrative justice exists but administrative justice is primarily 
dealt with by the Divisional Court, tribunals and ombudsmen. 

The supervisory jurisdiction ( for Administrative law) exercised in the main through the pro-
cedure of judicial review, covers persons or bodies exercising a public law function - a wide 
and still growing field. E.g. decisions of local authorities in the exercise of their duties to pro-
vide various welfare benefits and special education for children in need of such education; 
certain decisions of the immigration authorities and Immigration Appellate Authority; deci-
sions of regulatory bodies; and, decisions relating to prisoners' rights. 

The Divisional, Admiralty, Commercial and the Technology and Construction Courts are all 
part of the Queen's Bench Division. However, each undertakes specialised work and pub-
lishes its own Guide or is subject to its own Practice Directions. The Divisional Court 32  is the 
heart of the Administrative Justice system and is where the fundamental principles of 'Judi-
cial Review' — the review and possible declaration that a public official has acted beyond the 
law is determined. It is the reported decisions of this court and above that have developed the 
jurisprudence of judicial review. This court will also hear appeals by way of 'case stated' and 
habeas corpus33 , 

2.7.8 The Admiralty Court. 
2003 has seen a return to the wider jurisdiction of the Admiralty Court, with claims arising 
from collision, cargo damage, salvage, oil pollution, ship mortgages and limitation of liability. 
The flexibility and speed of the Admiralty Court in dealing with the arrest, release and sale of 
vessels has been enhanced by the revised form of the relevant rules and associated Practice 
Direction (s). 

2.7.9 The Commercial Court 
This court will deal with matters concerning banking and international credit along with con-
tracts relating to ships and insurance. 

2.7.10 Technology and Construction Court 
This court deals with building and engineering disputes and computer litigation. It may also 
deal with valuation disputes and landlord and tenant matters such as dilapidations and with all 

31  A.V.Darcy 
32  This court will in the future be renamed as the 'Administrative Court' 
33  Habeaus Corpus = a writ requiring a person to be brought before a judge 
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those complicated and technical civil disputes which are not the province of some other spe-
cialist tribunal. 

2.7.11 The Court of Protection 
This court exercises judicial functions in respect of the property and the financial affairs of 
persons who are incapable because of mental disorder of managing and administering their 
own property and affairs. 

2.8 	Court of Appeal (Civil Division) 

Appeals against the outcome of a hearing in the County Court or a High Court, are usually 
dealt with by the Civil Division of the Court of Appeal. Presided over by the Master of the 
Rolls. Witnesses are rarely heard in this court as decisions are based upon documentary evi-
dence including transcripts from previous hearings and the submissions from the lawyers of 
the parties. 

Part 52 of the CPR, implemented in May 2000, together with its supporting Practice Direc-
tion, refined the requirement for permission to appeal for nearly all cases. Permission to ap-
peal is now only granted where the court considers that there is real prospect of success or 
where there is a compelling reason why the appeal should be heard. Overall there has been a 
considerable reduction in numbers of cases reaching the Court of Appeal. Permission to ap-
peal, peaking in 1999/2000 at 2441, the number decreased in the last year (2001) to 2328. In 
addition there was a further reduction in the number of appeals filed to a total of 1319 for 
2000/2001 - this represents the continuation of an established decline since 1996/1997 when 
1787 appeals were filed. In September 1997 the figure of outstanding appeals was 1589 and in 
September 2001 the total was 832. Currently, there are over 240 statutory appeal provisions. 
Consideration of absorption of these within the CPR is underway. 

Part of the workload of this court. 

Year Apps filed Appls disposed Appls outstanding App filed App disp Appls outsding 

	

1997-1998 	1,647 2,089 	1,273 	2,816 	2,808 	1,098 

	

1998-1999 	1,573 1,739 	1,107 	2,862 	3,015 	945 

	

1999-2000 	1,361 1,599 	869 	3,358 	3,059 	1,244 

	

2000-2001 	1,395 1,434 	831 	3,041 	3,460 	824 

	

2001-2002 	1,270 1,404 	699 	3,180 	3,131 	870 

	

2002-2003 	1,254 1,365 	591 	3,130 	3,117 	858 

These trends are as a direct result of the CPR which have ensured that only work of an appro-
priate weight now reaches the Court of Appeal. Additionally, during 2002 / 2003 this court 
arranged a management contract with CEDR (The Centre for Effective Dispute Resolution) 

2.9 House of Lords (The Supreme Court of Appeal) 

The highest domestic court'° in the United Kingdom is the Appellate Committee of the 
House of Lords (the House) on which the Lords of Appeal in Ordinary, the so-called Law 
Lords, sit. It is an idiosyncrasy of the British constitution that the fmal court of appeal sits 
technically as a committee of Parliament. However it is a court. 
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The 'House' is the final court of appeal for the whole of the United Kingdom civil cases and 
for England and Wales and Northern Ireland, criminal cases and has carried out this work for 
at least 600 years as part of the High Court of Parliament and will hear appeals on points of 
law, that have been certificated from the court appealed from, as being of general public im-
portance. 

Petitions for leave to appeal are heard by an Appeal Committee of three Lords of Appeal. If 
they grant leave or leave has been granted by the court below the appeal proceeds to the Ap-
pellate Committee of five Lords of Appeal for a full hearing 

The judicial work of the 'House' is now 34  carried out by twelve salaried but independent 
Lords of Appeal in Ordinary 35  and collectively they hear approximately 85 appeals a year. 
Five36  Law Lords 37  usually sit to hear and appeal. Its decisions bind all inferior courts. 

3. 	Unexpected Changes in caseloads and backlogs 

The Court Service compiles statistics of output and would investigate any comparative ineffi-
ciency between courts but no actual targets relating to the number of cases to be disposed of 
appear to be set. 

Where there are any backlogs the usual method used to deal with this is ask 'part-time' judges 
to sit, e.g. Deputy District Judges / Recorders (The role of both are explained post ). The Lord 
Chancellor38may recommend the appointment of additional numbers of 'part-time' judges 
should the need arise. Saturday sittings — re emergency applications. E.g. an  arrest following 
the breach of an injunction. 39  The offender must be brought before a judge within 24. The 
Court Service will arrange for a Judge to attend the police station where the offender is being 
held or at a court by special arrangement. Additionally, the 

The DCJ may also permit the DJ to hear in excess of their permanent remit where the parties 
to the litigation agree. However. DJ do not hear criminal cases. 

4. 	Emerging Problems and Creative Solutions 

It is proposed that The Head of Civil Justice will have overall responsibility for the civil jus-
tice system in England and Wales. In October 1998 the Lord Chancellor appointed a senior 
civil judge, known as the 'Designated Civil Judge' to each civil trial centre (30 in number). 
Their role is to provide leadership with particular responsibility for promoting an effective 
and consistent approach to case management. Designated Civil Judges work closely with the 
Group Manager and Diary managers to maximise available judicial resource to meet the re-
spective demands of cases allocated to the three different tracks. They liase closely with the 
Senior Presiding Judge and other senior supervising judges on the prioritisation of workload 
to ensure that the needs of civil work take equal precedence with those of family and crime. 

34  There are proposals to further reform the 'House' 
35  Referred to as Taw lords' 
36  The minimum number is 3, Appellate Jurisdiction Act 1876, S.5 
37  Officially referred to as 'Lords of Appeal in Ordinary' indicating their salaried status 
38  There are plans to abolish this title but currently ... 
39  An order of the court restraning behaviour 
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Money Claim On Line (MCOL) was officially launched in February 2002. It is the first in a 
range of electronic services for court users accessible via the Internet. MCOL is designed to 
be easy to use and has on-screen help at each stage. Individuals, solicitors, government de-
partments and businesses can issue claims for fixed sums of money up to £.100,000 and pay 
the court fees electronically with a credit or debit card. The system also allows a claimant to 
file an acknowledgement of service or defence, enter judgement by default or by admission, 
and apply for the issue of a warrant of execution if the judgement is not paid as ordered. 
Claimants can check the progress of their claims at any time of the day or night. 

4.1 	Magistrates and Crown courts 

It is proposed to replace these courts by a unified Criminal Court with three Divisions. 
This will directly effect which cases are allocated to which courts. Firstly, the Crown Division 
with the same structure as now but with extended jurisdiction to hear not only all indictable 
matters (as now) but also the more serious triable 'either way offences.' 

Secondly the District Division presided over by a District Judge or Recorder and at least two 
magistrates' with jurisdiction over those 'either way' offences of sufficient seriousness to 
merit up to two years custody. The current threshold is 6 months imprisonment on two sepa-
rate counts to run consecutively (so 12 months). This restriction has recently been doubled to 
12 months on two counts (so 24 months) under the Courts Act 2003. 

Thirdly, the Magistrates Division. This 'Division would allocate cases to the appropriate court 
on a 'seriousness basis and hearings presided over by a District judge or magistrates with ju-
risdiction extended to cover all 'summary only' offences (as now) but in addition the less se-
rious either way offences. This will of course remove or at least restrict the number of of-
fences where there is a right to be tried by jury. 

Disputes as to jurisdiction would be determined by a District judge following representations 
from both the prosecution and the defence. The defendant would not enjoy any right, as he 
does now, where his matter should be tried. 

It is proposed that whilst plans are progressed and evaluated as to the implementation of these 
reforms then in this interim period defendants should lose their elective right to trial by jury in 
'either way' cases. This has not been fully implemented within the Criminal Justice Act 2003 

4.2 	Civil Cases 

More complex cases should be heard at trial centres equipped with the necessary resources 
including specialist judges. Courts should have access to the necessary technology to monitor 
the progress of litigation, and litigants should be able to communicate with the courts elec-
tronically and through video and telephone conferencing facilities. 

The Court Service issued a consultation paper 'Modernising the Civil Courts' in January 
2001.0ver 100 replies were received and a report on the outcome of the consultation process 
was published in May 2002 entitled 'Modernising the Civil and Family Courts'. The report 
shows how Court Service think civil justice should be administered, what structures are 
needed and how services should be provided. 
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The proposed new model for Civil and Family justice aims to: 
• increase the choices for people who need to use the courts; 
• reduce social exclusion in the system of justice; 
• improve the use of technology in the courts to enhance service. 
• Primary Hearing Centres - 93 principal venues will be established for civil and family 

hearings. 
• Local Hearing Venues - 52 full time and 130 part time local venues will improve ac-

cess to hearings, particularly in rural areas, through the use of existing county courts, 
partnerships with magistrate's courts and hired venues. This will result in a total of 
275 hearing venues which represents an increase of 15% over current arrangements. 

• Technology - A new case management computer system will be developed which will 
support electronic files, records and diaries; information about court hearings will be 
made available on the Internet. 

• Business Centres - Centres will be established to carry out most of the administrative 
work, providing back-office support to hearing centres and dealing with all aspects of 
undefended cases. The centres will be the focus for all customer contact whether by 
letter, telephone, or e-mail beyond the current limited opening hours of 10.00am to 
4.30pm offered by most courts. 

• Electronic Service Delivery - Services will be provided electronically including via 
the internet, telephone, digital TV and video conferencing. The Money Claim Online 
service is an example of this which has already started. 

• Field Based Enforcement - There will be a new structure for the county court bailiff 
service. It will be a field based organisation supported by regional offices and modern 
technology. 

• Easy payment methods - Payments into court will be able to be made through banks 
and building societies and regular users will be able to use debit or credit cards. 

4.3 	Alternative Dispute Resolution (ADR) 

Alternative Dispute Resolution can be undertaken at any time once a dispute has arisen and 
the pre-action protocols encourage the use of ADR before a claim is issued. The introduction 
of the Civil Procedure Rules raised the profile of ADR by putting a duty on the courts to en-
courage its use. In March 2001 the Government announced a major new initiative to promote 
ADR by issuing a pledge that all Government Departments and Agencies will consider and 
use ADR in all suitable cases wherever the other party accepts it 

CEDR (Centre for Effective Dispute Resolution) in their newsletter for Spring 2002 identify 
that for the year ending March 2002 there was a reduction of 26% in the number of commer-
cial mediations over the previous year. This scale of reduction is also reported by other me-
diation providers This appears to be evidence of a return to the steady growth trend that was 
distorted by the significant 141% increase in mediations in the first full year after the reforms 
were introduced. 

A review of the ADR scheme °  in the Commercial Court and the Court of Appeal, Civil Divi- 
sion, discovered that during the 4 year period July 1996 to June 2000 and found 233 cases 
where an ADR order was made. It is clear that the use of ADR orders has grown since the in- 

ao undertaken by Professor Hazel Genn. The report was published in the spring of 2002 under the title 'Court 
based ADR Initiatives for non-family civil disputes: the Commercial Court and the Court of Appeal' 
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troduction of the Civil Procedure Rules. During the first 3 years of the study period there were 
about 30 orders made annually but in the last 6 months 68 orders were made. 

The case of Dunnett v Railtrack pk (in administration) [CA 22 Feb 2002] has been seen as a 
major endorsement as this was the first time that a successful party has been refused costs be-
cause they declined to mediate. The message to lawyers is clear, take mediation seriously or 
face the consequences 

Shirayama Shokusan v Danovo Ltd. [2003] EWHC Ch 
December 5 2003, the court granted an order for mediation, which had been applied for by the 
defendant despite the resistance of the claimant them. The judge found that the case manage-
ment powers conferred on the court by CPR Part 1.4 entitled the court to order ADR even 
against the wishes of one party. 

4.4 Court of Appeal mediation Scheme 

Established in 1996, is voluntary. Cases are not individually selected but, with certain excep-
tions, a standard letter of invitation is sent to parties involved in appeals. If both parties agree, 
the court arranges the mediation and mediators provide their services without charge. 

In 2003 the Government made it clear that it was committed to ADR and was convinced of 
its benefits's!  and mediation because of the part both played in improving access to justice, 
particularly through reducing the number of cases confronted by the delays and costs of the 
present system of litigation. The DCA have, therefore, been allocated a budget of £1.5 million 
with which to conduct pilot schemes that will operate in 40 courts around the country from 
April 2004. 
The CPR clearly state their overriding objectives and impose a duty upon the court effectively 
and efficiently manage cases. Simplification of case management by the court by striking out 
issues or whole claims where there is no real prospect of success, control discovery, and apply 
sanctions. One of the functions of case management is to reduce the need for applications in 
the course of proceedings. 

4.5 	Costs 

A number of initiatives have been developed in this area. The Civil Division of the Court of 
Appeal has further developed its very successful liaison with the Citizens Advice Bureau lo-
cated within the Royal Courts of Justice and with other bodies providing services pro bono. A 
pilot scheme was announced which would enable most litigants in person, who obtain permis-
sion to appeal to the court, to be assisted with the preparation and be represented by a barris-
ter, pro bono, at the hearing. 

4.6 Proposals for reform of the Court of Appeal 

This should be reconstructed for improved efficiency and appeals should be split into those 
that concern complex issues and those that do not. The same tests for appeal against convic-
tion and sentence should be adopted. A single route of appeal from the Magistrates' Division 
and above to the Court of Appeal in all criminal matters thereby abolishing the current system 

41  Under Secretary at the Department for Constitutional Affairs, David Lammy MP, 
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whereby appeal is permitted from the Magistrates' courts to the Crown or High Court and 
thereafter to the Court of Appeal. 

Proposal for a new Supreme Court 
Lord justice Auld undertook a review of the Criminal Courts in England and Wales. The remit 
of this review included "the practices and procedures of, and the rules of evidence applied by, 
the criminal courts at every level, with a view to ensuring that they deliver justice fairly, by 
streamlining all their processes, increasing their efficiency and strengthening the effectiveness 
of their relationships with others across the whole of the criminal justice.' The 'Auld Report 
was published in October 200 land made 328 recommendations 
In June 2003 the Prime Minister's Office announced the creation of a Department for Consti-
tutional Affairs to incorporate most of the responsibilities of the former Lord Chancellors De-
partment including the Lord Chancellor's judicial role. At the same time the Government an-
nounced proposals for the creation of a new Supreme Court to replace the existing system of 
Law Lords operating as a Committee of the House of Lords and the creation of an independent 
Judicial Appointments Commission to appoint judges. These matters remain under considera-
tion. Is it not It is inevitable that a Supreme Court will be much more expensive, and not inde-
pendent of the Government? 

5. 	Judicial Appointments (removals) 

Law Lords are generally appointed from among the experienced judges of the Court of Ap-
peal in England and Wales. They are appointed by The Queen on the recommendation of the 
Prime Minister, who receives advice from the Lord Chancellor 

5.1 	Lords Justices of Appeal 

The Lords Justices of Appeal are the ordinary judges of the Court of Appeal, which is sub-
divided into Civil and Criminal Divisions to deal respectively with appeals in civil and crimi-
nal cases. Lords Justices of Appeal are generally appointed from among the experienced 
judges of the High Court. They too are appointed by The Queen on the recommendation of 
the Prime Minister, who receives advice from the Lord Chancellor. 

5.2 High Court Judges 

High Court Judges are appointed from among the senior members of the legal profession or 
by promotion from the office of Circuit Judge. High Court Judges are appointed by The 
Queen on the recommendation of the Lord Chancellor. On appointment, High Court Judges 
are assigned to one of the three Divisions of the High Court. 

High Court Judges with specific responsibilities 
Under section 72 of the Courts and Legal Services Act 1990 the Lord Chief Justice, with the 
agreement of the Lord Chancellor, appoints a number of High Court Judges to serve for four 
years as a Presiding Judge of one of the six Circuits (or regions) of England and Wales 

Each Circuit has two Presiding Judges, except the South Eastern Circuit which has three, who 
have general responsibility for the judicial administration of the Circuits. The Presiding 
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Judges' work on the Circuits is co-ordinated on behalf of the Lord Chief Justice by the Senior 
Presiding Judge for England and Wales who is a Lord Justice of Appeal. 

Deputy High Court Judges 
The Lord Chancellor has power under section 9(4) of the Supreme Court Act 1981 to author-
ise persons qualified for appointment as High Court Judges to be Deputy (part-time) High 
Court Judges in one or more of the Divisions of the High Court. The Lord Chancellor consid-
ers those for appointment as a Deputy High Court Judge following nomination either by the 
Presiding Judges or after request from individual practitioners. Those authorised are added to 
an approved list of deputies who may be invited to sit in accordance with the needs of the 
Courts 

5.3 	Retired Law Lords and Supreme Court Judges authorised under Section 9(1) of 
the Supreme Court Act 1981 

The Lord Chancellor has power under section 9(1) of the Supreme Court Act 1981 to author-
ise those who have been Court of Appeal Judges or High Court Judges to sit in retirement on 
a part-time basis in the Court of Appeal, the High Court and the Crown Court. The authorisa-
tions of all of those currently on the approved list run until the date of an individual's 75th 
birthday. 

Court of Appeal Civil Division 
At the beginning of the year 2001/2002, 18 retired judges were authorised to sit in the Court 
of Appeal Civil Division. 

Court of Appeal Criminal Division 
At the beginning of the year 2001/2002, 13 retired judges were authorised to sit in the Court 
of Appeal Criminal Division. By the end of the year 2001/2002 two judges were removed and 
four retired judges were added to the list, making a total of 15 retired judges authorised to sit 
in the Court of Appeal Criminal Division. 

5.4 	Circuit Judges 

The Queen appoints all Circuit Judges on the recommendation of the Lord Chancellor. Once 
appointed they are assigned to one of the six Circuits and may sit at any of the Crown Court 
centres and county courts (dealing respectively with criminal and civil/family cases) on that 
Circuit. Normally Circuit Judges can hear both criminal and civil cases, although some exer-
cise specialist civil jurisdictions or deal wholly or mainly with criminal cases (e.g. at the Cen-
tral Criminal Court). 

Some Circuit Judges are specifically authorised to hear public and/or private law family cases. 
These relate to issues about the care and custody of children or divorce and related financial 
matters. Others sit on a more or less full-time basis in specialist courts and jurisdictions in-
cluding Judges of the Central Criminal Court, dealing with serious criminal cases, and Chan-
cery Circuit Judges, Mercantile Judges and Judges of the Technology and Construction Court, 
all of whom deal with the heavier and more complex and specialised cases arising within the 
civil jurisdiction. 
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Some Circuit Judges are authorised by the Lord Chancellor to hear High Court work, and 
others are approved by the Lord Chancellor to sit in the Criminal Division of the Court of 
Appeal 

Circuit Judges with Specific Authorisations and Responsibilities 
Authorisations under Section 9(1) of the Supreme Court Act 1981. 
The Lord Chancellor has the power under section 9(1) of the Supreme Court Act 1981 to 
authorise Circuit Judges to sit part-time in the High Court, either in London or elsewhere. 

Authorisations under Section 9(2)(b) of the Supreme Court Act 1981 
At the beginning of the year 2001/2002, 29 Circuit Judges were authorised to sit in the Court 
of Appeal Criminal Division. 

Designations to sit in proceedings under the Children Act 1989 
The Senior Judicial Appointments Division of Judicial Group is responsible for supporting the 
Lord Chancellor in the procedure for nominating judges to hear proceedings in the county 
courts under the Children Act 1989 involve both parents and a local authority. The Act pro-
vides for the different levels of judiciary within the county courts (that is Circuit Judges, Re-
corders, District Judges and Deputy District Judges) to deal with each category according to 
the complexity of the work. Circuit Judges have limited jurisdiction in proceedings under the 
Children Act unless specifically nominated (authorised) to hear a wider range of proceedings 
by the Lord Chancellor. 

Resident Judges 
The Lord Chancellor appoints Resident Judges for an initial period of four years on the rec-
ommendation of the Senior Presiding Judge and the Presiding Judges. Resident Judges are 
responsible for the management of judicial work at the Crown Court centre at which they sit. 
The 

Designated Civil Judges 
The Lord Chancellor, on the recommendation of the Senior Presiding Judge, appoints Circuit 
Judges to sit as Designated Civil Judges. They are appointed initially for a period of four 
years. On behalf of the Senior Presiding Judge and the Presiding Judges they have responsi-
bility for the judicial management of the full-time and part-time judges hearing civil work in 
their area 

Designated Family Judges 
Designated Family Judges are appointed by the Lord Chancellor on the recommendation of 
the President of the Family Division and Family Division Liaison Judges. They serve initially 
for four years and sit at care centres (county courts at which public law Children Act cases are 
heard). 

Deputy Circuit Judges 
Deputy Circuit Judges are appointed by the Lord Chancellor from among the recently retired 
Circuit Judges who wish to sit part-time. There must be a court business need for them to sit 
and the Lord Chancellor will not consider those who have retired on health grounds. Those 
appointed are usually available at very short notice providing a valuable judicial resource.  
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55 Recorders 

Appointments to Recordership are made by The Queen on the recommendation of the Lord 
Chancellor. It is a part-time judicial appointment open to most lawyers who fulfil the statutory 
requirement of a 10 year right of audience qualification in the Crown Court or county court. 
For the competition covered in this report applicants should normally be aged between 35 and 
53. Appointments to Recordership are made following a competition. The final decision is 
then taken by the Lord Chancellor 
Recorders have limited jurisdiction in proceedings under the Children Act, unless specifically 
nominated (authorised) to hear a wider range of proceedings by the Lord Chancellor. They 
may be authorised to hear private law proceedings alone, or, following the introduction of the 
Family Proceedings (Allocation to Judiciary)(Amendment) Directions 1999, where they al-
ready have such jurisdiction in another judicial capacity, both private and public family law 
proceedings 

5.6 	District Judges 

The Lord Chancellor appoints District Judges. These Judges determine civil cases in the 
county courts. They are assigned, on appointment, to a particular Circuit and may sit at any of 
the county courts or District Registries on that Circuit. A District Registry is part of the High 
Court situated in various districts of England and Wales dealing with High Court family and 
civil business. District Registries are often co-located at county courts. The Lord Chancellor 
normally considers for appointment applicants who have been serving as a Deputy District 
Judge for at least two years, or who have completed 30 sittings in that role. Until recently 
only candidates who were aged between 40 and 60 were considered for appointment, but 
these age limits were applied flexibly (see also paragraph 2.15 regarding changes to age lim-
its). All Deputy District Judges are notified personally when there is a District Judge competi-
tion and invited to request an application form if they want to apply. In determining the indi-
vidual itinerary of judges, the Department strives to ensure that judges have no more than a 
one hour journey to their court. 

Designations to sit in proceedings under the Children Act 1989 
District Judges have limited jurisdiction in proceedings under the Children Act unless specifi-
cally nominated (authorised) to hear a wider range of proceedings by the Lord Chancellor. 
When nominated, they only have limited jurisdiction in public family law proceedings under 
the Children Act 

District Judges of the Principal Registry of the Family Division 
District Judges at the Principal Registry of the Family Division (PRFD) in London deal with 
the whole range of family law cases including financial and property adjustment issues relat-
ing to the care and upbringing of children. The criteria for appointment and selection proce-
dures followed for PRFD District Judges are similar to those for other District Judge ap-
pointments and competitions are held as and when vacancies arise 

Deputy District Judges 
Service as a Deputy District Judge is a testing ground for subsequent appointment as a Dis-
trict Judge. Deputy District Judges deal with the types of cases which would otherwise be 
heard by a District Judge, although they would not routinely deal with the most complex mat-
ters. However, they are not authorised to undertake certain types of work, such as Public Law 
Children Act cases. 
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Deputy District Judges of the Principal Registry of the Family Division 
Deputy District Judges of the Principal Registry of the Family Division (PRFD) have broadly 
the same jurisdiction as PRFD District Judges but, in particular, they are not allocated public 
family law proceedings. The criteria for appointment and the advertisement and selection pro-
cedures followed for PRFD Deputy District Judges are similar to those for other Deputy Dis-
trict Judge appointments and competitions are held as and when vacancies arise.. 

Retired District Judges sitting as Deputies 
Between April 2001 and the end of March 2002, 12 District Judges sitting in retirement as 
part-time Deputy District Judges were re-appointed for a further 1 year term. In addition 5 
District Judges who retired during this period were appointed as Deputies. 

District Judges (Magistrates' Courts) 
District Judges (Magistrates' Courts) are appointed by The Queen on the recommendation of 
the Lord Chancellor. They are full-time members of the judiciary and deal with the broad 
range of business that comes before the magistrates' courts but in particular may be expected 
to hear the lengthier and more complex criminal matters coming before those courts. They are 
entitled to sit alone, but they may on occasions sit with lay magistrates. They based at par-
ticular magistrates' courts but have a national jurisdiction throughout England and Wales. As 
at 1 April 2002 there were 105 District Judges (Magistrates' Courts) in post. The head of the 
national bench is called the Senior District Judge (Chief Magistrate). She is responsible for 
the deployment of the District Judges (Magistrates' Courts), on behalf of the Lord Chancellor, 
to the courts in England and Wales where they are needed. 
The Lord Chancellor will normally only consider for appointment as full-time District Judges 
(Magistrates' Courts) applicants who have been sitting as Deputy District Judges (Magistrates' 
Courts) (i.e. part-time) for at least two years or who have completed 30 sittings in that capac-
ity. 

Deputy District Judges (Magistrates' Courts) 
Deputy District Judges (Magistrates' Courts) are appointed by the Lord Chancellor. They are 
part-time members of the judiciary but they nevertheless undertake the full range of business, 
in the adult court only, that normally falls to full-time District Judges (Magistrates' Courts) 
and may do so either alone or sitting with lay magistrates. All applicants must hold a seven 
year right of audience qualification for all proceedings in any part of the Supreme Court or for 
all proceedings in county courts or magistrates' courts. The jurisdiction of Deputy District 
Judges (Magistrates' Courts) mirrors that of the full-time District Judges (Magistrates' 
Courts). They can sit anywhere in England and Wales and are expected to sit for a minimum 
of 15 days and a maximum of 50 days each year. In common with other part-time appoint-
ments they are now appointed for periods of five years at a time. As at 1 April 2002 there 
were 156 Deputy District Judges (Magistrates' Courts) in England and Wales. 

5.7 	Masters and Registrars of the Supreme Court 

Masters and Registrars of the Supreme Court are appointed by the Lord Chancellor and are 
generally responsible for exercising the jurisdiction of the High Court where, by statute or 
under Rules of Court, that jurisdiction does not fall to be exercised by a High Court Judge. 
They accordingly deal with civil cases which are proceeding in one of the Divisions of the 
High Court i.e. the Queen's Bench Division which deals with most types of civil law, includ-
ing admiralty and commercial matters and defamation, or the Chancery Division which deals 
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with issues such as property matters, banking and financial matters, bankruptcy and copyright 
law. Queen's Bench and Chancery Masters, and Bankruptcy Registrars deal with most of the 
interim (preliminary or intermediate) work arising within their areas of jurisdiction, and in 
certain circumstances may also try cases. Taxing Masters (now known generally as Costs 
Judges) have power to "tax" (i.e. assess and determine) the costs and bills of lawyers in any 
cases in the Supreme Court (Court of Appeal and High Court) and to hear appeals against de-
cisions made by determining officers about the size of legal bills in the Crown Court. All ap-
plicants must hold a seven year right of audience qualification for all proceedings in any part 
of the Supreme Court or for all proceedings in county courts or magistrates' courts. Masters 
and Registrars of the Supreme Court are normally drawn from the ranks of Deputy Masters 
and Deputy Registrars of the Supreme Court. 

5.8 	Tribunals 

There is a wide range of tribunals comprising large numbers of both full-time and part-time 
office holders and the procedures for appointing their Presidents, Chairmen and Members re-
flect that diversity, in part as a result of their historical creation and development. The geo-
graphical jurisdiction of tribunals varies. In some cases it extends to Scotland and/or Northern 
Ireland as well as England and Wales. Most tribunal appointments are held on a part-time ba-
sis, but some of the larger tribunals have full-time Presidents and Chairmen. The Chief Immi-
gration Adjudicator, the President of the Appeals Tribunal and the Chief Social Security 
Commissioner are currently Circuit Judges seconded from their duties on the Circuit Bench to 
serve as full-time head of the tribunal in question. High Court Judges serve as Presidents of 
the Employment Appeal Tribunal and Immigration Appeal Tribunal. Other full-time office 
holders are generally appointed from the ranks of the part-time office holders in the same ju-
risdiction. Chairmen are usually, but not exclusively, legally qualified; in some tribunals there 
are part-time medical members or other experts (e.g. surveyor members of the Rent Assess-
ment Panel); and some have part-time lay members who do not have to be specialists in any 
particular discipline, but are chosen from a wide variety of backgrounds. 

The statutory qualification for each tribunal varies but, in general, legal members are expected 
to hold a seven year right of audience qualification for all proceedings in any part of the Su-
preme Court or for all proceedings in county courts or magistrates' courts. For some appoint-
ments they may also be an advocate or solicitor in Scotland of at least seven years' standing, 
or a member of the Bar of Northern Ireland of at least seven years. Most part-time office 
holders are appointed for a five year period, which is renewed automatically, unless grounds 
are shown for non-renewal, subject to the statutory retirement age. 

5.9 	Removal of judges be removed from office? 

Since the Act of Settlement of 1701, the Heads of Division, Law Lords, Lords Justices of Ap-
peal and High Court Judges can only be removed by the Queen after an address from both 
Houses of Parliament. That has never happened in the case of an English judge. Circuit 
Judges and other judicial officers can be removed by the Secretary of State and the Lord 
Chancellor if necessary for incapacity or misbehaviour. 

138 



Jet 

Carlisle 

tivepael Manchestei 

• 
Chester 

Clutff 
• .40. 

Neenualle.up 
• ' 

Leech 

0 

Suffield • 

Yah 

Grirrtaky 

Vicrreater 

- • 
Stake-creTrent 

Orningh;en 

Nceingrtzn 

• Leicester 

Euler 
0 

aistet 

1111 	Scutharioce 

• Pat erbaraigh 

Currbidga 

• Ctdard 

• Rng 

LONIDON 

• 
Maidebane 

Ncemich 

Oreeli 

Cheek 

Illkorth teeters Week 

SAW& totem Circuit 

I .  Mee & Chester Circuit 

111 Westin MINA 

Appendix I — The 6 Judicial Circuits for England & Wales 

139 

LTre 



INTERNATIONAL COMPARATIVE STUDY ON ALLOCATION OF 
CASES TO AND WITHIN COURTS - 

The case of Italy 

By Francesco Contini, Marco Fabri, Irene Sigismondi 

Reserach Institute for Judicial Systems, CNR, Bologna, Italy 

June 2004 



Table of contents 

1. Profile of the judicial system of Italy: a short overview 	 145 

2. Legal rules and actual functioning of case allocation between courts and within 
courts 	 151 

2.1 	Allocation of cases between courts 	 151 
2.1.1 	Rules for allocation of civil cases between courts 	 151 
2.1.2 	Rules for allocation of criminal cases between courts 	 153 
2.1.3 	Rules for allocation of administrative cases between courts 	 154 

2.2 	Allocation of cases within courts 	 155 
2.3 	Some critical issues in jurisdiction, competence and allocation of cases 	157 

2.3.1 	Conflicts ofjurisdiction and conflicts of competence 	 157 
2.3.2 	National and international forum shopping: the Italian Torpedo 	157 
2.3.3 	Changes in courts jurisdictions and competence 	 158 

3.1 	The caseload in the Italian Judicial System: general trends and =expected peaks161 
3.2 	The impacts of legislation on caseload 	 162 
3.3 	Policies and instruments to face unexpected changes in caseload 	 165 
3.4 	Courts at work: organisational specificities and caseload 	 167 

4. Emerging problems and creative solutions 	 170 

Sources 	 174 

Marco Fabri has written section 1 and section 2, except for paragraph 2.1 written by Irene Sigismondi. Francesco 
Contini has written Section 3. Section 4 has been written by Marco Fabri and Francesco Contini. 
The fmdings, interpretations and conclusions expressed in this report are entirely those of the authors and should 
not be attributed to the Research Institute on Judicial Systems of the Italian National Research Council (IRSIG-
CNR). 

143 



1. 	Profile of the judicial system of Italy: a short overview 

The Jurisdiction of the Italian justice system is organized as follows: "ordinary" courts (civil, 
criminal, and juvenile), Administrative Courts, Court of Audit, Tax Courts, Military Courts, 
and Constitutional Court. 

The Constitutional Court (Corte Costituzionale) grants the constitutional review of the law; it 
has fifteen judges for a nine-year term. Five are appointed by the President of the Republic, 
five by the superior Italian courts (Supreme Court, Council of State, and Court of Audit) five 
are elected by the Parliament (art. 135 Cost.). The Constitutional Court adjudicates also con-
flicts arising among the different branches of Government, and between the local and the cen-
tral government (art. 134 Cost.). 

The Military Courts deal with all the cases involving the army (art. 103 Cost). There are nine 
courts of first instance, one Court of appeal in Rome along with two detached divisions. 
Based at these courts there are specific Public Prosecutor's Offices. There is also a Public 
Prosecutor's Office based at the Supreme Court (Corte di Cassazione), which is the court of 
last resort for matters of law. 

The Tax Courts are in charge of tax disputes. First instance disputes are decided by the Pro-
vincial Tax Commissions (Commissioni Tributarie Provinciali), while appeals are granted by 
the Regional Tax Commissions (Commissioni Tributarie Regionah). 

The Court of Audit (Corte dei Conti) has jurisdiction over public accounting matters, pen-
sions, and liability for civil servants (art. 103 Italian Constitution). It also is in charge of a pre-
liminary financial check on some Government activities (art. 100 Italian Constitution). There 
are twenty-one regional courts of first instance and a central Court of Audit with appeal com-
petence located in Rome. Attached to these courts there are specific Prosecutor's Offices. 

Administrative matters are dealt with the twenty-one Administrative Courts of First Instance 
called Tribunali Amministrativi Regionali. Appeals are taken to the Council of State (Consig-
lio di Stato), located in Rome'. 

'Italy is not a federal State although administratively its territory is divided into twenty regions. A special status 
is granted to the provinces of Trento and Bolzano, in the region Trentino Alto Adige (alpine region), for this rea-
son they have autonomous offices for administrative and accounting matters. A special status also is granted to 
Sardinia and Sicily, which have autonomous Courts of appeal for accounting matters and administrative matters. 
Italy has about 57 million inhabitants. 

145 



Figure 1 — Italian Jurisdictions (general view) 
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The "ordinary" courts have some peculiarities that make them quite different from the other 
European justice systems. In particular, in the Italian justice system public prosecutors are 
part of the Judiciary and not part of the executive 2 . Both judges and prosecutors are part of 
magistratura, and as members of the same body they are called "magistrates (magistrati). 
They have a status of public official, and since they are considered part of the traditional state 
bureaucracy, during their career they can switch from prosecutorial to judicial positions as 
many times as they like, with the consent of the Judicial Council. Judges and prosecutors start 
their career in the Judiciary when they are about twenty-seven years old. A law degree is re-
quired, and they have to pass a public competition which stresses their knowledge of formal 
and abstract law. Their careers are substantially based on seniority 3 . 

The structure of the Italian judicial offices is organized as follows. 
The first single judge courts of limited competence are the "Justices of the peace" (Giudici di 
pace)4

. There are 848 "Justices of the peace" courts nationwide, which have limited jurisdic-
fion in civil and criminal matters. Justices of the peace receive a small monthly salary. They 
are mainly paid on the basis of their actual work (i.e. they receive a certain amount of money 
for each decision, written sentence and hearing). 
The courts of first instance with general competence are called "Tribunals" (Tribunal°. There 
are 166 of them all over the country, plus 222 detached offices s . These courts sit with a single 

2  Prior to World War two, prosecutors were hierarchically subordinated to the Minister of Justice. The Italian 
Constitution enacted after the Fascist regime gave public prosecutors a formal judicial status. 
3  After 28 years, every career judge or prosecutor reaches the highest salary level without any real evaluation. 
The automatism in the career ladder often also implies that judges or prosecutors do not change their position 
even if they move up to the next rank in career and salary. In other words, they do the same job but with a higher 
status and salary. 
4  The Justices of the peace were introduced in the Italian justice system with the law n. 374, November 21, 1991, 
that came into effect in May 1995. The Justices of the peace are temporary judges. They have to be qualified for 
the BAR to be appointed. 
5  Only the hearings that require a single judge court can be held in the detached offices of the "Tribunals". 
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judge court or with a panel of three judges depending on the kind of case. Within these courts 
there are some specialized units such as: the "Judge for Preliminary Investigations" (Giudice 
per le indagini preliminari), and the "Judge for Preliminary Hearings" (Giudice per l'udienza 
preliminare). The "Judge for Preliminary Investigation" checks the work of the public prose-
cutors in many ways. For example, the judge must authorize the tapping of a suspect's tele-
phone, pre-trial detention, and the suspension of the investigation upon the prosecutor's re-
quest. The "Judge of Preliminary Hearing" is in charge of the formal indictment of the suspect 
as well as of the application of the special proceedings introduced with the code of criminal 
procedure enacted in 1989. Within the 166 courts of first instance there are 93 units called 
"Assize Courts" (Corte di Assise), which have only criminal competence over the most seri-
ous crimes that can entail a sentence of life or at least 24 years imprisonment such as: murder 
and lcidnapping6 . Their composition is particular: two career judges and six citizens as jurors. 
In 26 out of the 166 first level courts of general competence there are units called "Revision 
Unit" (Tribunale della liberta o del riesame), which are in charge of revising the court orders 
dealing with personal restraints within a judicial districe. In addition, a recent reform 8  has es-
tablished a new special unit in only twelve courts of first instance out of 166, and in twelve 
Courts of appeal to deal with patents and intellectual property litigation. 
Attached to each of the 166 courts of general competence there are 166 public Prosecutor's 
offices. It is also important to mention that in 26 Prosecutor's offices there is a special anti-
mafia team called "Antimafia District Bureau" (Direzione distrettuale antimafia). Established 
in 1992, it is in charge of all mafia cases within a specific judicial district (it is the geographic 
area of each of the 26 Courts of Appeal). These 26 special teams are coordinated by a central 
office located in Rome, called "Antimafia National Bureau" (Direzione nazionale antimafia) 
formally attached to the General Prosecutor's Office of the Supreme Court. The bureau is di-
rected by an Antimafia National Prosecutor, and has also the tasks to promote and stimulate 
mafia investigations through intelligence work. In order to preserve the independence and 
autonomy of each public prosecutor, the Antimafia National Prosecutor has not a hierarchical 
authority over the regional offices. For the same reasons, within each Public Prosecutor's of-
fice, the Chief Prosecutor has a very limited, if any, hierarchical authority over the deputies. 
For example, the case assignment process has to follow a pre-established procedure, approved 
by the Judicial Council, which will be further described later in this report. 
A particular competence over detainees and prisons is granted to the so called "Surveillance 
Courts" (Tribunale di Sorveglianza). There are 58 locations, which are organizationally sepa-
rated from the courts of first instance, where judges (Magistrato di Sorveglianza) deal with all 
the matters related to the treatment of detainees. These decisions of a single judge may be ap-
pealed to a panel of four judges, whose members are two career judges and two experts. 
Civil and criminal cases with defendants between fourteen and eighteen years of age are han-
dled by 29 "Juvenile Courts" (Tribunale dei minorenni), which also have specialized attached 
Prosecutor's offices. Decisions are made by a panel of four judges: two career judges and two 
"experts" (one male and one female) in social assistance, psychology, etc. Appeals are taken 
to a special unit of the Courts of Appeal. 
As far as the appeal process is concerned, the courts of first instance, composed of a single 
judge, are appeal courts for the decisions made by the Justices of the peace, while the 26 
Courts of Appeal (Corte di appello) — plus three detached divisions — are appeal courts of the 
courts of first instance (Tribunalz). Within the Courts of Appeal, there are quite a few special- 

6  There are also some exclusive competences for certain crimes that entail as a maximum at least ten years im-
prisonment sentences. 

The "Revision Units" are not really separate organisational units within the courts; they are specific panel of 
three judges that make decision over court orders dealing with personal restraints within a judicial district. 
8  Legislative decree n. 168 of June 26, 2003. 
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ized units such as: the Appeal Court of Assize (Corti di assise d'appello), which are in charge 
of the appeal from the Court of Assize of first instance, and the specialized juvenile unit 
which deals with the appeals from the Juvenile courts. The Courts of Appeal have a panel of 
three judges, with the exception of the Corte di assise d'appello which has two career judges 
and six citizens as jurors. It is important to note that the appeal process is based both on fac-
tual and legal issues, which affect the length of the criminal process enormously. 
Attached to each Court of appeal there is a public Prosecutor's office, which is the public 
prosecutor in the appeal proceedings. 
The current court structure came into effect in July 1999. Until then, there were two courts of 
first instance: the Pretura, a single judge court of limited jurisdiction in civil and criminal 
matters, and the Tribunals, as the courts of general jurisdiction. Following a law reform, the 
Preture (plural) merged with the Tribunali (courts of first instance), creating just a single 
court of first instance of general competence. 
The highest court is the Supreme Court (Cone di cassazione), located in Rome, which deals 
with questions of law and reviews of all provisional orders relating to personal restraints (art. 
111 Const.). The Supreme Court is supposed to guarantee the uniform jurisprudential inter-
pretation of law9. The court must consider all the pleadings filed; it does not have a writ of 
certiorari discretion. These features have generated a huge caseload and a giant court with 
more than 400 judges, which is very uncommon in comparison to the other European supreme 
courts. 
In 1989 Italy switched from an inquisitorial criminal process to a more accusatorial one. Since 
then, several constitutional provisions as well as legislative interventions have deeply changed 
the original accusatorial structure. The 1989 code of criminal procedure erased the traditional 
position of the investigating judge (giudice istruttore) and introduced a preliminary hearing as 
well as several criminal special proceedings as alternatives for the full trial. It is essential to 
remember that another Italian peculiarity among the European criminal justice systems is the 
Constitutional provision of mandatory penal action m, meaning that any complaint collected 
by the police must be transmitted to the Prosecutor's office. The latter cannot autonomously 
drop a case without the judge's consent" .  

9Although Italy is a country of civil law tradition, and therefore the stare decisis doctrine does not apply, prece-
dents have always played a major role in sentencing. In particular the sentences by the Supreme Court have al-
ways affected the decision making process of the trial courts. 
i°  Italian Constitution art. 112. 
" The judge of preliminary investigation (giudice per le indagini preliminari), was introduced by the 1989 code 
of criminal procedure. This judge decides on the requests for dismissal or formal indictment proposed by the 
public prosecutor after the investigation. 
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Figure 2 — Italian "Ordinary" Courts (simplified view) 
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The Judicial Council is the institution in charge of recruitment, promotion, transfer of judicial 
positions, and a disciplinary system for judges and prosecutors (art.105 Italian Constitution). 
It is worth mentioning that the Council does not have any formal power over the budget of the 
Judiciary, which is drafted by the Ministry of Justice and then presented to the Parliament. Al-
though The Council was mentioned in the 1948 Constitution, it was actually established only 
in 195912 . It is composed of twenty-seven members: sixteen are judges and prosecutors 
elected by their colleagues 13 , eight are law professors or attorneys, with at least fifteen years 
of experience in the law profession, elected by the Parliament 14, and three members are ex-
officio 15  . Every Council remains in power for four years, and members cannot be immediately 
re-appointed (art. 104 Italian Constitution). The President of the Council is the President of 
the Republic, but for the day-to-day operations of the Council the Constitution (art. 104) pro-
vides for the election of a vice-president among the members elected by the Parliament. The 
Council is organized in nine commissions which deal with the specific matters entrusted in 
the Council such as training, court organization, appointment of head of the courts or prosecu-
tor's office, etc., however all the decisions must be taken by the plenary session of the Coun-
cil. Such decisions can be appealed before the Administrative Court of Rome. A remarkable 
exception is the Disciplinary board within the Council. 

12  Law n. 195 of 24 March 1958. 
13  The composition and the electoral system of the Judicial Council were changed with the Law n. 44 of 28 
March 2002. Currently the sixteen members of the judiciary elected must be as follows: 10 judges, 4 public 
prosecutors, 2 judges or public prosecutors working in the Supreme Court or in the public prosecutor's office 
attached to the Supreme Court. 
14  These members are elected by a joint session of the Parliament with a qualified majority of three fifths of all 
the members (about 915 people), or a majority of three fifths of the voters after the second ballot. 
15  Ex officio members of the Judicial Council: the President of the Republic, the Head of the Supreme Court, and 
the Chief of the Public Prosecutor's office attached to the Supreme Court. 
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This Disciplinary board is composed of six members of the Council: three judges, one prose-
cutor and two members among those appointed by the Parliament (one is the vice-president of 
the Council). The disciplinary board remains in power for four years. The disciplinary deci-
sions taken by the Disciplinary board are not to be discussed in the plenary session of the 
Council, and they can be appealed against at the joint civil unit of the Supreme Court. 
The Council is considered the "self-governing" body of the Judiciary, including both judges 
and prosecutors. It is the key player in all the policies that deal with members of the Judiciary. 
In particular, the Council decides about their transfers, appoints the heads of the offices with 
the formal consent of the Ministry of Justice, it approves the internal "organizational 
schemes" (tabelle), which are a quite detailed description of the organization of the office and 
of the criteria used to allocate cases within the courts and the prosecutor's offices. 
Appointments of the head of the offices should be based on seniority, merit, and managerial 
aptitude, but it is common practice that the criteria used to appoint judges or prosecutors to 
these prestigious positions is, again, mainly seniority and the membership of the most power-
ful groups of the Judges and Prosecutor's Association 16. 
The Judicial Council at the national level (Consiglio Superiore della Magistrature) must not 
be confused with the local judicial boards (Consigli Giudiziari). In Italy, each judicial district 
has a local judicial board whose members are three judges or prosecutors of the judicial dis-
trict elected by their peers every two years, plus two members a officio: the Head of the 
Court of appeal and the Chief prosecutor attached to the Court of appeal. Local judicial 
boards have limited consultative functions to the Judicial Council. They give opinions — al-
ways highly positive — for judges' or prosecutors' career advancements when they reach cer-
tain seniority in the Judiciary. They also give opinions on the organization of the courts and 
prosecutors' offices within the judicial district, and on the requests of extra-Judiciary activi-
ties by the judges and prosecutors of the district, as well as on the temporary allocation of a 
judge to a different office. They are also in charge of organizing the on-the-job training of the 
apprentice judges and prosecutors within the district. 
The other institution that plays a role in the governance of the Judiciary is the Ministry of Jus-
tice (art. 110 Cost), which is entrusted with the organization and the functioning of judicial 
offices (procurement, information technology, administrative personnel, budgeting etc.). At 
present, the Ministry is organized into four departments: 1) Justice affairs, 2) Judicial organi-
zation and personnel, 3) Juvenile justice, 4) Administration of prison. Along with these de-
partments there are quite a few offices directly related to the Minister such as: the "Legislative 
office", the "Public Relations office", the "Auditing office", the "Inspectorate", the "Interna-
tional office". It is worth mentioning that the current structure of the Ministry of Justice is 
quite recent, since it was reformed in February 2001. It is a peculiarity of the Italian Ministry 
of Justice that most of the executive positions are held by members of the judiciary". 
Within the Ministry of Justice the department of "Judicial organization and personnel" is 
probably the most important one. It is in charge of the personnel policies, purchase and allo-
cation of resources, budget, and statistics. Within it, the "Information technology general di-
rectorate" has a quite autonomous status due to its peculiar functions. It is in charge of all the 
ICT projects in the Judiciary and in the recent years its budget, personnel and organization 

16  It is also important to point out that judges and prosecutors have a very influential organization, the "Judges 
and Prosecutors Association" (Associazione nazionale magistrati). It is divided into four major groups — two of 
which are considered "more progressive" and two of which are considered "more conservative". The Association 
plays a major role in the election of judges and prosecutors to the Judicial Council, and, as a consequence, in the 
policies and the activities of the Council. 
17  A recent reform fixed the maximum number for members of the judiciary that can work at the Ministry. At the 
time of this writing, about 82 judges and prosecutors are holding positions at the Ministry of Justice, even though 
the law states that no more than 65 judges and prosecutors can work at the Ministry of Justice, including the ones 
who are in charge of courts' auditing (General Inspectorate). 
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have seen a huge increasing. Another office within the Ministry of Justice worthy of mention 
is the "Auditing Office" (Inspectorate) which is in charge of collecting information about the 
functioning of the judicial offices and then reporting to the Minister of justice. Through the 
Inspectorate, the Minister of Justice can also collect specific information to take disciplinary 
action against judges or prosecutors, before the Disciplinary board of the Judicial Council 
(art.107 Const.). A disciplinary action can also be commenced by the Chief Prosecutor at-
tached to the Supreme Court. 
According to art. 11 of law n. 195, 1958, the Minister of Justice is also supposed to consent, 
in accordance with the Judicial Council, with the appointment of heads of courts and prosecu-
tors' offices (concerto). In practice, the decision is made by the Judicial Council and only 
confirmed by the Minister, after the Constitutional Court (Sentence n. 379 of 1992) stated 
that, in accordance with the principle of independence of the Judiciary, the decision on the 
appointment of the heads of judicial offices is a prerogative of the Judicial Council which has 
the last word on the person appointed. 
The key data about Italian judicial systems are published in the annexed tables. 
Article 25 of the Italian Constitution states that: "No one may be removed from the 'natural 
judge' as provided by law", and art. 107 provide for the principle of "immovability" of the 
members of the judiciary in order to strengthen the independence of judges (and prosecutors), 
and the equal treatment of all citizens before the law (art. 3). As we will describe further on in 
this paper, the interpretation and application of these principles in the Italian courts has im-
plied the establishment of a very rigid system of case allocation in the courts to the detriment 
of organizational flexibility and effectiveness. 

2. 	Legal rules and actual functioning of case allocation between courts 
and within courts 

2.1 	Allocation of cases between courts 

2.1.1 Rules for allocation of civil cases between courts 
General rules to allocate civil cases are related to the interplay of three main criteria: matter, 
value and territory. 
The Code of civil procedure establishes the rules of matter and value that identify the compe-
tences of the courts of first instance. These criteria are important for a proper allocation of the 
case in a "vertical dimension", in order to ensure a good level of capacity of the judge. There-
fore, generally speaking, "easier" claims are assigned to the Justices of the peace (judge of 
limited competence), while the more complex ones have to be brought before the court of 
general competence of ordinary jurisdiction. 
Article 7 of the Code of civil procedure states the competence of the Justices of the peace. 
They have a general competence over the cases up to about 2,500 Euro, if there is not a spe-
cific competence of a different judge indicated by the law. Justices of the peace are competent 
for the compensation of damages in motor-vehicles or boat accidents, for a value up to about 
15,000 Euro. In addition, they are competent for "neighbourhood disputes" such as the mini-
mum distances between buildings or trees imposed by law, smoke emissions, noises and simi-
lar matters. 
The court of first instance with general competence for matter and value is called "Tribunal" 
(Tribunale). It handles all the cases not assigned by the civil code to the Justice of the peace 
and all those of indeterminate value. 
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With the court unification reform (July 1999), the composition of the court of general compe-
tence was divided into single judge and panel of three judges, according to the type of dispute 
in civil matters. The panel of three judges decides over a limited set of cases, such as, those 
involving the mandatory presence of the Public Prosecutor or those related to credit claimed 
in bankruptcy proceedings (contestazione di crediti), and so on. For all the other cases, the 
case will be dealt with by a single judge (art. 50 bis and 50 ter of the code of civil procedure). 
The Code of civil procedure contains a series of dispositions that aim at defining the value of 
a case, in order to establish the competent judge. The general rule is that value is the result of 
the sum between the amounts claimed plus interests. As far as contracts, real estates and other 
particular obligations concern, there is a set of rules that fixes the value according to relevant 
legal circumstances. 
Matter and value (vertical criteria) operate in conjunction with the territorial competence of 
courts (horizontal criteria). The court competent for the territorial competence is identified by 
the Law no. 51 of 1998 (Court unification reform). 
In order to establish the court competent for territory, doctrine makes a distinction between 
"general" and "special forum", where forum stands for the competent court. 
The "general forum" is related to the territorial criterion: for physical persons the forum is the 
place where the defendant lives (art. 18 code of civil procedure), for juridical persons (e.g. 
companies), it is the place where they have a registered office (art. 19 code of civil proce-
dure). Rules of procedure contain reference to other territorial criteria such as the place where 
the real estate is located (art. 21), the place where the company has its headquarters, when the 
dispute concerns company stakeholders. 
The concept of "special forum" is, contrarily, related to cases that, due to some peculiar fea-
tures must be handled by a specific court. Some of these exceptions to the general rules are 
relevant for the definition of civil cases competence: e.g. enforcement cases and cases where 
an administrative body is one of the parties (articles 24 to 27). In these hypotheses the claim 
must be filed before the court specifically identified by the code of procedure. 
In other cases the plaintiffs can choose a specific criterion to select the location of the court 
that will deal with the case. "Obligations disputes" (art. 20 code of civil procedure), can be 
filed following the general territorial rule, but also choosing the court where the obligation 
was contracted (forum contractus) or where it would to be performed (forum destinatae solu-
tionis). This is the concept of "concurrent forum" (foro concorrente) because there is more 
than one criterion to locate the territorial court where the case can be filed, therefore the plain-
tiff can choose the more suitable. 
According to the Code of Civil Procedure, the general rule of competence can be modified by 
agreements of the parties (art. 28 code of civil procedure), except for specific cases identified 
by law, where competence is binding: it depends on the "importance" of the subject matter, or 
on the presence of a Public Prosecutor as a party, or on the special type of procedure, or on 
the urgency of the trial. If parties want to establish the competence of a court for their dis-
putes, they have to specify it in a written act. According to art. 1341 of the Civil Code, if the 
competent court is identified in a contract, the clause has to be specifically signed by the par-
ties. However, a recent reform of the Civil Code, applying a EU directive, states that if one of 
the parties is a consumer, the contractual clause that establishes the competence of a specific 
court does not apply (art. 1469-bis, no. 19 Civil Code). 
Some quite detailed and complicated rules also apply in case of connection between different 
claims, where the plaintiff has some flexibility in choosing the court for all of them (art. 31 to 
36 code of civil procedure). 
It is worth mentioning that the Courts of Appeal, which have general competence for appeal 
cases, are also competent for the exequatur, the formal procedure to enforce international ar-
bitration decisions in Italy. 
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Finally, a kind of "temporary" allocation criterion has been introduced by law no. 267/97. 
Certain type of cases started before May 1, 1995 are assigned to a special task force unit of 
temporary judges, the so called "temporary aggregated judges" (GOA). 
Family matters are divided between the Court of general competence and the Juvenile court. 
The Court of general competence deals with the annulment of marriage, separation and di-
vorce, decisions on the custody of children and on the patrimonial issues in the marriage. In 
addition, within this court, some judges deal with the so called "voluntary jurisdiction", e.g. 
non contentious matters that cover a large variety of cases such as the modification of the 
conditions of the "agreements" of separation or divorce, the adoption of an adult, the judicial 
attribution of natural maternity or paternity, just to name a few of them. 
The Juvenile Court has competence over the loss or suspension of parental authority, over de-
cisions about temporary of permanent adoptions of minors, etc. 
This fragmentation of the competence in family cases is one of the reasons that pushed the 
government to attempt to consolidate the Juvenile courts with the courts of general compe-
tence, and to create a specialized family division to deal with all family matters. As we will 
see hereinafter, the Government Bill was rejected by the Parliament. 

2.1.2 Rules for allocation of criminal cases between courts 
There are three general rules of competence in criminal matters between courts which are: 
matter, territory and connection with other relevant criminal actions. 
The first two operate roughly with the same mechanism as in civil matters. 
The general territorial rule establishes that a court is competent for the crimes committed 
within its territory (art. 8 of the code, locus commissi delictz). As criminal actions are some-
times difficult to locate, the Code for Criminal Procedure poses a number of hypothesis to 
specify the competences of the court, related, for example, to the characteristics or to the con-
sequences of the crime, or to the prosecuted persons (articles 8 to 10 of the Code). 
Considering the matter criterion, rules allocate the cases "vertically", depending on the seri-
ousness of the crime. Generally speaking the Court of Assize handles the most serious crimes, 
whereas the courts of general competence handle the large majority of criminal cases. The 
Justices of the peace handle some misdemeanours. 
The Court of Assize is competent for cases that entail a maximum punishment longer than 24 
years imprisonment, (art. 5 of the Code for penal procedure) and for other cases specifically 
mentioned in the code of criminal procedure, such as murders, and some political crimes 
(such as the reconstitution of the fascist party), but only if the minimum punishment is more 
than 10 years imprisonment. 
The court of general competence is competent for all cases that are not under the competence 
of the Court of Assize and of the Justices of the peace, according to a "residual" criterion (art. 
6 of the Code of penal procedure). 
With the court unification reform the courts of first instance of general competence decide as 
a single judge or as a panel of three judges, depending on the subject-matter. 
As a general rule the panel of three judges can decide over specifically identified crimes (art. 
33-bis of the Code of penal procedure) and all the crimes that entail a maximum punishment 
longer than 10 years imprisonment, except those that fall within the provisions of art. 33-ter 
of the Code of penal procedure, such as racism, organised crimes, sexual assault, and illegal 
abortion. Therefore, the single judge decides all other cases (art. 33-ter quoted) falling within 
the competence of the court of general competence that entails a punishment of 10 years im-
prisonment, plus some exceptions specifically mentioned such as drug related cases. 
It is worth mentioning that the Law no. 149 of 1999 fixed the limit of ten years imprisonment 
for the single judge's competence. The law amended the provision enacted by the court unifi- 
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cation reform that established the competence of the single judge up to 20 years imprison-
ment. 
The distinction between single judge and the three judge panels, which has a ratio in ensuring 
a faster lane for certain kinds of crimes, can create some conflicts in the courts of first in-
stance, but it is not considered a technical conflict of competence, and it is disciplined by arti-
cles 33-quinquies to 33-nonies of the Code of penal procedure. The decisions about these con-
flicts are taken by the judges that are handling the case. 
As already said, the criminal competence of the Justice of the peace has been recently estab-
lished. Legislative Decree no. 274 of 2000 (entered into force January 2, 2002) gave Justices 
of the peace the competence over some minor crimes against the person (personal injuries, 
failure to assist), honour (slanders, defamation) and against property (damages to properties, 
non-authorised access in private property etc). The goal is to reduce the amount of cases filed 
before the court of general competence. 
Another general criterion is used to allocate cases when a crime is connected with other rele-
vant criminal actions. This is an "autonomous" criterion that aims to meet the goal of a faster 
trial and a complete preliminary investigation and collection of evidence, the so called simul-
taneus processus. If there is some kind of connection between different crimes belonging to 
the competence of different courts, just one court will handle all the connected crimes in a 
single trial. The court that will handle the cases will be the one competent for the most serious 
crime (Article 12 to 15 of the Code of Criminal Procedure). 
Some exceptions to the general rules also apply in the definition of criminal cases compe-
tence; we just mention some of them. 
When a criminal case involves a judge, as author or victim of a crime, the law gives the com-
petence to a different judicial district, in order to grant impartiality in the proceedings (art. 11 
of the procedural Code). 
According to art. 51/3 bis of the code of criminal procedure, the competent court for mafia 
cases is the main court of general competence of the district, where the Antimafia District 
Public Prosecutor's Office is located. 
According to Constitutional law no. 1 of 1989, in case of crimes committed by the Prime 
Minister and other Ministers, while exercising their functions, is competent the court of gen-
eral competence of the main office of the district where the crime was supposed to be com-
mitted. 
Another special criterion is used for juvenile matters, which is related to the person that 
committed the criminal act, a sort of "jurisdiction" based on intuitu personae. Crimes com-
mitted by minors of age, between 14 and 17 year old, are dealt with the Juvenile Courts. In It-
aly criminal responsibility starts when a person is 14 years old (art. 97 of the Criminal Code). 

2.1.3 Rules for allocation of administrative cases between courts 
As for administrative jurisdiction, the first question in is related to the special subject, of the 
case i.e. the acts of the Public Administration. 
The main criterion for the allocation of cases between the administrative courts is the territo-
rial one. The general rule is that competence is granted to the Administrative court in which 
the public administrative agency whose act is contested is located. In the case of a central ad-
ministration (e.g. Council of Ministers, Ministries, etc.), or public institutions with a territorial 
competence over different regions the competent administrative court is the one based in 
Rome. The other fundamental criterion for the allocation of administrative cases is subject 
matter, which is gaining increasing importance as an example of the general trend towards 
specialization. 

18  According to art. 2 and 3 of Law no.1034 of 1971 
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Thus, legislation outlined a series of matters that have been specifically devolved either to or-
dinary jurisdiction, or to the administrative one. In this sense, the first and most effective in 
terms of allocation of cases was the so called "privatization of the status of civil servants" 19  
that assigned their labour and social security disputes to ordinary civil judges. This general 
rule does not apply to judges and prosecutors 20, diplomats, personnel of independent authori-
ties and of the Bank of Italy, as recently confirmed by a decision of the Supreme Court 21 . In 
these cases the administrative court of Rome is competent. 
The Administrative court of Rome has other exclusive competence specifically introduced by 
law, such as the acts adopted in execution of EU directives, and decisions of the Antitrust Au-
thority22  and of the Authority for Communications 23 . Last but not least the Administrative 
court of Rome has a special competence in the disputes arising from the "sport system" (ordi-
namento sportivo). For these reasons the court of Rome has, by far, the largest caseload 
among all the Administrative Courts. 
In this general framework, the most important reform for the administrative trial procedure in 
decades is Law no.205 of 2000. It allows the administrative judge also to decide on compen-
sation of damages caused by an administrative body. This has affected the allocation of cases. 
Previously, the plaintiff needed to file a case before the administrative court (for the public 
act) and before the civil court for compensation. Because of this reform, the plaintiff can not 
only ask the administrative judge to consider the legitimacy of the act under administrative 
law, but also ask for compensation of damages. 

2.2 	Allocation of cases within courts 

As mentioned earlier in section 1 of this paper, the allocation of cases within the Italian courts 
must refer to the Constitutional principle of the "natural judge". With reference to this Consti-
tutional principle and to the principle of "immovability" 24  (art. 107 Constitution) as a general 
rule, neither the Ministry of Justice nor the Judicial Council can remove judges or prosecutors 
from their office without their consent. Without getting into too many details, the Judicial 
Council can transfer judges or prosecutors without their consent only when there are very se-
rious problems in the functioning of the office 25, or when the judge or the prosecutor has been 
"convicted" after a disciplinary proceeding. In the latter case, the transfer is an auxiliary 
measure to the main disciplinary sanction 26 . 
If on the one side, judges and prosecutors can not be transferred from their office without 
their consent as a consequence of the principle of immovability, on the other side, as a conse-
quence of the principle of the natural judge, once the case has been assigned to a specific 
judge or prosecutor, it can not be reassigned to another one, unless very peculiar situations 
occur. In this respect, the assignment rules applied in every court or public prosecutor's office 
have to be "objective" and approved by the Judicial Council in order to avoid any abuse by 
the heads of the offices. The heads of the offices, every two years, must prepare a detailed 
"organizational scheme" (tabelle giudiziarie or schema organizzativo) about the organization 
of the office and the rules used for the allocation of cases. This very rigid tool is used in an at- 

19  Legislative Decree no.80 of 1998 and later modifications 
2°  According to Law no. 74 of 1990 that modified Law no.195 of 1958 
21  Decision no. 14667 of October 1 st, 2003 
22  Article 33, of the law no. 287 of 1990 
23  Article 1 no.26 of the law no. 249 of 1997 
24 Art.2 Legislative Decree n. 511, of May 31, 1946; law n. 321 October 16, 1991 
25  Law 321 October 16, 1991 
26 Quite a few distinctions should be made here, but it is not a goal of this paper to get into such details. However 
the transfer of a judge or a prosecutor can be used as ancillary disciplinary measure after a "conviction". 
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tempt to reinforce the principle of the "natural judge", through a very detailed framework of 
pre-established criteria that have to be used to allocate cases between judges. More in detail, 
according to the instructions of the Judicial Council, the "organizational scheme" must deal 
with: a description of the different divisions and units of the courts; the assignment of each 
judge to the units, the assignment of a judge as Presiding judge of a unit, the composition of 
the judges' panel, the objective criteria used to allocate cases to the units, and then to the three 
judge panels or to the single judges. The organizational scheme must also consider the func-
tions of temporary judges who perform limited judicial functions. 
The schemes of the courts of general jurisdictions and of the courts of appeals have to be en-
dorsed by the Heads of the Courts of Appeal. The organisational scheme of the Supreme 
Court is endorsed by the Head of this Court. The local Judicial Board and the local BAR as-
sociation can propose some amendments, and then the scheme is sent to the Judicial Council, 
which is in charge to evaluate and approve it. In order to "simplify" the preparation of the 
"organisational scheme", the Council periodically drafts very detailed instructions that the 
heads of the offices are supposed to follow. 
A similar process also is used for prosecutor's offices. Criteria for the allocation of cases to 
deputy prosecutors must be "objective", established in advance by the chief prosecutor's, and 
approved by the Judicial Council. In the "organizational scheme" that each office must fol-
low, the Council states that prosecutor's offices have to be organized in specialized units, with 
a periodical turn-over among the deputy prosecutors in order to guarantee a common capacity 
and the sharing of experience. 
Even though the Judicial Council strongly enforces the "organizational scheme" policy, in 
practice, these organizational schemes are only partially used because of their very rigid set 
up. This is particularly true in medium and small size courts, where few judges deal with both 
civil and criminal matters, and therefore there is a greater need of flexibility. 
Generally speaking, medium-large courts of first instance are organized in criminal and civil 
divisions. The criminal division, with exception of the units of the judge for preliminary hear-
ing and investigations, must have at least five judges 27, civil divisions must have at least ten 
judges28, each unit is coordinated by a Presiding judge. In addition, the civil divisions are usu-
ally further specialized to deal with specific matters such as: bankruptcy, corporate law, la-
bour law, welfare law, family law. The Judicial Council also has enacted some recommenda-
tions, suggesting to specialize the criminal divisions in units handling specific matters such 
as: environmental cases, public housing, financial crimes. On the contrary also according to 
these recommendations, organized crime cases should not be concentrated just in one unit, but 
they should be divided over the various criminal units. 
As mentioned, the recent reform that has consolidated the court of first instance 29  has also 
modified the formal organization of the courts, enlarging the role of the presiding judges of 
each unit. They have to coordinate the work of the unit but they also have to manage the or-
ganizational aspects of the workflow together with the clerk of court. The latter change has 
increased the potential conflicts between the presiding judges and the clerk of the court but 
also between the presiding judge of the unit and the head of court. 

The Heads of the Courts are supposed to be responsible for the organization of their courts; 
however they are supposed to follow the organizational scheme approved of by the Judicial 
Council. As already said, if they do not follow it, theoretically they could be accountable be-
fore the Disciplinary Board of the Judicial Council. In addition, the ways in which the organ- 

27  Art. 2 Legislative. Decree ii. 138/1999 
28  Art 3. Legislative Decree 138/1999 
29  Law 479/1999 
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izational scheme is used may also be considered in the appointment process for an apex posi-
tion in a more prestigious office. 
The Courts of Appeal are organized into different divisions and units. In particular, they have 
to have units that deal with juvenile matters, labour and welfare, agriculture, and patent and 
intellectual property rights (the latter only in 12 out of the 26 Courts of Appeal). Each unit has 
a Presiding judge and cases are always handled by a panel of three judges except for the juve-
nile cases and the most serious criminal cases that are handled by the assize panel (2 career 
judges and six jurors). 
With reference to the principle of "immovability" and of the "natural judge", within the 
Courts that are organized into units, as a general rule, the Head of the Court can not move a 
judge from a unit to another without the judge's consent. If a position is available the head of 
court has to organize a kind of "internal competition" (inteipello) between the judges who are 
eligible for that position. The selection criteria are seniority and attitude, and it goes without 
saying that these changes must be communicated to the Judicial Council. Only if no judges 
apply, the Head of court may move a judge following a strict set of rules set up by the Judicial 
Council. Temporary moves of judges and prosecutors are possible due to the so called "tem-
porary transfers" (applicazioni) and "substitutions" (supplenze). 
It also is worth mentioning, as a general rule, that a judge cannot perform the same judicial 
function for more than ten years. However, there are quite a few exceptions to this rule, which 
cannot all be listed here. For example, a judge for preliminary investigation, cannot perform 
the same function for more than six years 3° . 

2.3 	Some critical issues in jurisdiction, competence and allocation of cases 

2.3.1 Conflicts ofjurisdiction and conflicts of competence 
We should make a distinction between "conflicts of jurisdiction" and "conflicts of compe-
tence". "Conflicts of jurisdiction" arising between two different kinds of courts, for example 
an "ordinary court" and a "military court", are solved by the Supreme Court (joint civil units). 
"Conflicts of competences" arising between ordinary courts may be solved by the judge in 
charge of the case or, as a last resort, by the Supreme Court. Conflicts of competence between 
prosecutor's offices within the same district are solved by the Prosecutor's Office attached to 
the Court of appeal. Conflicts between prosecutor's offices of two different districts are 
solved by the Prosecutor's Office attached to the Supreme Court. As far as we know, these 
conflicts, when they occur, are not solved informally. The last court statistics (year 2001), 
show that in the civil area the Supreme Court decided 843 cases of conflicts of competence 
and 654 of conflicts of jurisdictions 31 . In the same year the Court decided 269 conflicts of 
competences and 20 conflicts of jurisdictions in the criminal sector 32 . 

2.3.2 National and international forum shopping: the Italian Torpedo 
If the assignment system is very rigid on the court side, also the role of parties in choosing the 
forum of the proceeding is strictly regulated as mentioned earlier. In civil cases, for example, 
the general rule is that the plaintiff can choose to file a case in the court of the city where the 
defendant lives or in the court of the city where the claim arose. In criminal cases, the general 
rule is that the case must be filed by the prosecutor in whose district the crime was committed. 
In administrative cases, the general rule is that the case must be filed where the Government 
decision took place, or where the administrative act was issued. 

3°  Art. 57/3 law n. 479, 1December 16, 1999, modified by law n. 31 of 27 February 2002 
31  ISTAT, Statistiche giudiziarie civili, Anno 2001, p. 64. 
32  ISTAT, Statistiche giudiziarie penali, Anno 2001, p. 64. 
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However, some tricks can be used in order to try to do some forum and judge's shopping. For 
example, in civil cases the plaintiff can divide a large claim into smaller ones in order to pre-
sent the case to a court of limited competence. In criminal cases, prosecutors can try to file a 
case to court when they know a specific judge is on-duty. The same trick is used by the police 
forces in order to have a case assigned to a specific prosecutor. In any way, as far as we know, 
the same case cannot be assigned to two different courts. 
Generally speaking, contracts between multinational companies provide for international arbi-
tration or for the competent forum. Problems arise about intemet transactions as well as on 
patents and intellectual property litigation. In particular, the Brussels convention of 1968 of-
fers a wide possibility of forum shopping and the general rule is that when a case is already 
pending before a court of a Member State, the court of another Member State in which the 
same case or a related one is filed, must decline jurisdiction. This possibility has created the 
so called "Italian Torpedo" strategy. A non-infringement patent case is firstly filed in the slow 
Italian courts so that all the other courts around Europe must decline jurisdiction until the case 
is decided in Italy. In this way the enforcement of intellectual property rights is heavily jeop-
ardized. The maritime metaphor is used to highlight the concept that "the slowest ship deter-
mines the speed of the entire convoy" 33 . 

2.3.3 Changes in courts jurisdictions and competence 
Changes in court jurisdiction or in the allocation of cases between different courts can only be 
decided by the Parliament on the basis of the constitutional principle of the "natural judge". In 
the last years, several reforms have taken place in Italy in order to have a more efficient dis-
tribution of the caseload between and inside the courts. Many of them deal with the allocation 
of cases within the ordinary judicial system and, following the glossary adopted for this re-
search, they must be considered as changes in courts' competences. Just two reforms moved 
the allocation of cases from the administrative to the ordinary judicial system, and must there-
fore be considered as a change of jurisdiction. This is the case of the Legislative Decree 
165/2001 that moved the labour litigation of civil servants from the administrative to the ordi-
nary jurisdiction and of the Law 205 of 2000 that allows the administrative judges to decide 
on compensation claims, previously decided by ordinary courts of general competence (see 
par. 2.1). 

Hereinafter we will consider exclusively changes in courts competences within the ordinary 
jurisdiction. 
The Justices of the peace were established in 1995 34  in an attempt to increase the productivity 
of the justice system. Initially they had a limited competence in civil matters such as personal 
damages caused by motor-vehicle or boat accidents up to 15000 euro, small claims up to 2500 
euro and neighbours' disputes. 
The Justices of the peace should promote a conciliatory agreement between the parties 35, the 
latter do not have to be represented by a lawyer in claims up to about 500 euro (1000 euro 
with the consent of the judge). Both the civil and the criminal procedures for the Justices of 
the peace have been slightly simplified. Appeals from decisions by Justices of the peace lie at 
the court of first instance of general competence (Tribunals). 

33  http://www.franzosi.com/english/article/torpedo.htm  
34  Law n. 374/1991 
35  It is a matter of fact that even if the conciliatory agreement is without limits of value and court fees, it is sel-
dom used. 
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On January 1, 2002, the Justices of the peace started handling "minor" criminal offences such 
as personal injuries, drunk and driving36, moving these cases from the courts of general corn-
petence. 
Among the goals to be attained with the establishment of the Justices of the peace were a de-
crease in the caseload of the courts of general competence, a more clear-cut definition of civil 
proceedings, and a more informal way of dispensing justice. We can safely say that these 
three goals have been partially fulfilled, at least in the civil field, even though some 'quality 
problems' concerning the juridical reasoning of the sentences are emerging. The pace of liti-
gation of these courts remains acceptable, even if the growing caseload and the new criminal 
competence have dangerously increased the backlogs and therefore the pace of litigation is in-
creasing too. 
Some problems have also arisen in the geographical distribution of the courts, which are too 
spread out all over the country (848 offices, see section 3.2). As a consequence, the caseload 
is very different from city to city, and the allocation of resources is somewhat inefficient. 
Another major concern is the "professional quality" of the Justices of the peace, in particular 
after being given limited competence in criminal matters. Lawyers tend to complain that such 
temporary judges often do not have the necessary professional skills to perform judicial func-
tions in the criminal field. 
Some changes to the organization and functioning of the Justices of the peace are on the po-
litical agenda, but before they are implemented a comprehensive evaluation of the policy 
would be dramatically required. 
In an attempt to gain some efficiency through economy of scale and a better allocation of re-
sources, on June 2, 1999 37  the Government consolidated the first instance courts of limited 
competence (Pretura) with the courts of general competence (Tribunale), as well as the at-
tached prosecutor's offices, creating just one court of first instance for civil and criminal mat-
ters, along with the above mentioned Justices of the peace, and one Prosecutors' office. It is 
an undisputed fact that one of the causes of the poor quality of judicial services is the too 
fragmented and irrational geographical distribution along with the very different size of the 
courts. In actual fact, Italy has courts with more than 400 judges (e.g. Rome) and courts with 
less than six judges, along with more than 1500 judicial offices all over the country. The re-
form aimed at diminishing the number of courts and prosecutors' offices, as well as at a more 
rational distribution of the caseloads, by creation of detached offices and a partial redefinition 
of the territorial competence of some courts. In addition, in order to increase court productiv-
ity, the competence of a single judge was increased so as to partly replace the usual panel of 
three judges. 
We have to point out that comprehensive evaluations of this policy are not available, so we 
can only present some insights into the impact of this reform based on the little literature that 
is available, and on our empirical research. 
The months immediately following the unification of the courts were extremely difficult. The 
Ministry of Justice did not provide the adequate organizational support to the offices, while, 
on the other hand, the reform demonstrated once again the dramatic lack of managerial skills. 
Many courts did not consider the reform to be an opportunity to redesign their structure, their 
internal proceedings and their workflow; in many cases courts merely changed their letter-
head. 
Several problems arose amongst administrative personnel who were either forced to move to 
another office or to accept the merger of different one. The larger courts of general compe-
tence with more than ten judges were organized in units, generating a more hierarchical and 
rigid organizational structure than the previous one. No analysis has so far been undertaken; 

36  Law n. 468/1999 
37  Legislative decree n. 51 of January 19, 1998 
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neither concerning the hypothetical savings made by closing some small offices nor concern-
ing the day-to-day operation of the courts after the reform. 
Related to the unification of the courts of first instance is the so called reform of "Metropoli-
tan Courts" (Tribunali metropolitani). As mentioned, in Italy five courts located in Rome, Mi-
lan, Naples, Turin and Palermo have the largest caseload all over the country. In order to de-
crease and re-allocate some of their huge caseloads, legislative decree n. 491 of December 3, 
1999, established two brand new courts, together with prosecutor's offices attached to them, 
one close to Rome (Tivoli) and the other one close to Naples (Giugliano). The law also redes-
igned the territorial competence of all the five courts, moving detached offices/hearing loca-
tion from one court to another. The original idea was to establish at least five new courts, but 
budget constraints did not allow doing so. In this case, empirical studies on the results of the 
reform also are not available. 
Law n. 267 of July 22, 1997, provided for the establishment of a specific task force of 1000 38  
"temporary aggregated judges" (giudici onorari aggregati) to clear up the backlog of civil 
proceedings filed up to April 1995. These temporary judges, usually lawyers and retired law 
clerks, were appointed by the Judicial Council for a maximum of a five-year term with the 
possibility of an extension of just one more year. These "aggregated judges" started working 
in the various courts at the end of 1998, beginning of 1999, therefore they are about to finish 
their term to date. Even though a comprehensive study on their functioning is not available, 
generally speaking it looks like this task force has positively contributed to reduce the very 
old backlogs in the courts. 
Legislative decree n. 168 of June 26, 2003 has provided for the establishment of a special unit 
to deal with patent and intellectual property rights within 12 out of the 166 courts of first in-
stance and 12 out of the 26 courts of appeal. The decree attempts to solve the "Italian Tor-
pedo" problem, which has been briefly described earlier in this report. Decisions on these 
matters are made by a panel of three judges. Each unit has to have at least six judges, who can 
also deal with other judicial matters as long as the patent and intellectual property cases are 
not delayed. 
It is also worth mentioning the recent Government Bill 39  to move the 29 Juvenile courts 
(Tribunali del minorenni) into special units of the courts of first instance with general compe-
tence (Tribunal°. The goal was to save money and to unify in a single court all the cases that 
deal with family matters. The Bill was rejected by the Parliament in October 2003, and it al-
most led to a Government crisis. The Bill was strongly opposed by a very large majority of 
judges, lawyers, court staff, and practitioners dealing with Juvenile courts. They argued that 
the peculiarities of the juvenile law process need to have a dedicated court structure, in addi-
tion they were afraid of merging the relatively well functioning Juvenile courts into the ineffi-
cient courts of first instance. However, even though clear evidence cannot be provided, we 
can safely argue that the Bill was also rejected because of a more general conflict within the 
Government coalition. More in detail, some representatives of the parties of the coalition 
voted against the Bill to send a political message to the Northern League, the party of the 
Minister of Justice. 

38  This is the statutory ceiling, in reality there are less than 700 judges out of the foreseen1000. 
39 N. 2517 of March 14,2002 
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3. 	Un-expected changes in caseloads and backlogs 

3.1 	The caseload in the Italian Judicial System: general trends and unexpected peaks 

The most relevant issue to consider in analysing the caseload of the Italian Judiciary is the 
poor reliability of the statistical data. This is mainly due to the lack of attention paid by the 
Ministry of Justice and by the Judicial Council to the quality of the data collected. Data can be 
biased by opportunistic behaviours of courts and prosecutor's offices that have learned several 
"tricks" to increase artificially the caseload. The reason of these malpractices is that judges, 
prosecutors and administrative staff usually consider a bigger caseload (and maybe a bigger 
backlog) as a good reason to get more resources by the Ministry of Justice and by the Judicial 
Council. The lack of care in data collection within the courts makes it difficult to assess other 
types of biases. Furthermore, the statistical system of the Italian Judiciary does not give dif-
ferent weights to cases with different complexity. Hence, a simple case counts exactly as a 
very complex one. Due to these reasons, also the case-flow data quoted in this report are cer-
tainly questionable. 
At the national level, the caseload trend is marked by an increasing number of pending cases 
both in civil and in criminal matters starting from the seventies. As a consequence, there has 
been a slowdown of the pace of proceedings. 
The most recent data published by the Ministry of justice4°  indicates in 4.3 million the number 
of civil proceedings pending at first instance courts (year 2002). The average length of litiga-
tion is more than 600 days in first instance courts of general competence (Table 1) and about 
650 days for appeals (Table 2) 41 . Also at the appeal level, the number of pending cases is still 
increasing, along with the length of proceedings. Data also show an increase in the number of 
decided cases in the last ten years, due also to the establishment of the Justices of the peace 
and of the so called "task force of temporary aggregated judges". In the same years, the num-
ber of incoming cases increased with a comparable rate; the stock of pending cases is there-
fore unchanged. 
The situation in criminal cases is even more difficult to represent due to the complexity of ju-
dicial procedure and to the number of judicial bodies involved: prosecutor's office, prelimi-
nary investigation judge, and trial judge. However, we can say that the general trend reflects 
the one described for civil cases. It is worth mentioning that in the nineties, after the enact-
ment of the 1989 code of criminal procedure, the trend was really worrying. In the Pretura 
(the former court of limited competence), the number of pending cases grew from about 
30000 in 199042  up to 300,000 in 1997. In the same period, pending cases in the courts of 
general competence increased from 23000 to 71000. More recently, this trend seems to be 
terminated: in 2000 and 2001 data show just a slight increase of pending cases. 

The tables annexed to this report give the most updated picture available about courts' 
caseload. 
As the tables show, there are great differences in the scale and in the caseload of the Italian 
courts. Very few judicial offices handle the majority of cases. In 1998, the three biggest courts 
of general competence (Rome, Milan and Naples) handled the 22.4% of incoming cases. Con- 

4°  See www.giustizialt 
41  These data are calculated considering the stock of cases with a questionable statistical formula: (initial pending 
+ fmal pending)/2 divided by (incoming + decided)/2 then by 365. 
42  This is the first year since the accusatorial code of criminal procedure entered into force. 
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sidering the 12 biggest courts, this percentage reaches 40% 43• Neither the court unification re-
form that made some changes in the judicial geography, nor the subsequent establishment of 
Metropolitan courts modified appreciably this situation. The two new Metropolitan courts 
(Tivoli and (liugliano), instituted to reduce the scale of the offices and the caseload of Rome 
and Naples have not reached their goals yet. The few data available indicate that in the first 
six month of functioning, the Tivoli court absorbed only 2% of civil incoming cases of the 
Rome Court of general competence". This situation is similar for criminal cases. However it 
is necessary to underline that the new court has just become operational. (July 1, 2001), 
therefore these data must be confirmed by further analysis. 
Specific studies about peaks (expected or not) in caseload, if existent, have not been pub-
lished. Also for this reason we have discussed about caseload with two statisticians of the 
Ministry of Justice, whose experience can be useful to report. 
First of all, looking at the statistical data, the Italian judicial system does not seem to be char-
acterised by unexpected peaks in caseload. Also the changes in caseload due to legislative 
modifications are not confirmed by statistical data. Coherently, historical series of caseloads 
generally show strong regularities. When changes in the caseload occur, they seem mainly re-
lated to the procedures of data collection, e.g. the full use of automated case management sys-
tems, rather than to other reasons. Hence, these changes do not reflect variations in the request 
of justice services but variations in the tools used to collect data. 

Unexpected peaks in caseload are mainly related to specific facts, generally with criminal 
relevance. The recent affaire Parmalat will represent probably the most serious case of an un-
expected change in caseload. Just to give some data, crimes related to this affaire are currently 
under investigation at the Parma's Prosecutor's office, composed of just 8 prosecutors. 
Among these, three are working full time on this investigation. The effects on the investiga-
tive capacity for other crimes of this prosecutors office is easy to figure out. 
The same affaire is also producing a complex bankruptcy case handled by the bankruptcy unit 
of the court of general competence in Parma. When criminal and bankruptcy cases will be at 
the hearing stage, they may be so complex that they overcharge the hearing capacity of the 
court. 
The organizational impact of such a case on a small judicial office like the one in Parma will 
be very serious. From a statistical perspective, however, we must observe that for the Italian 
statistical system, the affaire Parmalat represents just one single case with the same "weight" 
as a car theft. 

3.2 	The impacts of legislation on caseload 

Legislative reforms changed the caseload of the courts, some of them already described 
above: some rationalisation of judicial geography, some reallocation of cases within the sys-
tem, several efforts to reduce caseloads and backlogs also through a massive use of ICT. 
At the broad level of judicial geography legislation acted mainly with three reforms: the insti-
tution of the Justices of the peace, the court unification reform and the Metropolitan Courts. 
With the establishment of 848 offices of the Justices of the peace (1995), legislation aimed at 
reduction of the caseload of the Pretura that at that time was the court of first instance with 
limited competence. After that, the unification of the courts of limited and general compe-
tence of first instance was an attempt to increase the output of the system through economies 

43  Lecconi, N. (2001) Preture, Tribunali e Cord d'Appello: analisi dell'attivita, in AA.VV. La Giustizia civile in 
Italia: funzionalita e processo di riforma, Avellino, ISTAT (p. 97). 
"On a yearly basis. 
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of scale (1999). One of the side effects of this reform has been the establishment of huge 
courts of first instance that are difficult to manage. The problem has been faced by splitting 
the territorial competence of some big courts of first instance in order to establish new courts 
(the so called Metropolitan Courts, 2001). 
After this long reform cycle many Justices of the peace offices are too small to run in a reli-
able and effective way and many courts of general competence of first instance are also still 
too small to function adequately and to handle complex cases. Furthermore, some courts of 
general competence of first instance are too big to be managed effectively. All these issues are 
further investigated in paragraph 3.4. Here we must observe that the first two points should be 
faced with a further policy of courts unification, but the strong opposition of local communi-
ties seems to be an insurmountable barrier to achieve such a reform. The third point requires 
the institution of brand new courts in some big cities as the government did with Metropolitan 
Courts, but the policy is difficult to realise due to budget constraints. Here however, an alter-
native solution could be found. The territorial competence is just one of the criteria that can 
be used to allocate cases to different courts. Another solution would be to split the biggest 
court in two different ones on the bases of the competence (e.g. matters and values) as it was 
before the court unification reform, with Preture (limited competence) and Tribunals (general 
competence). This approach would allow reducing the size of the biggest courts, without the 
need of new expensive infrastructures (such as buildings and ICT) that are currently delaying 
the establishment of new courts. 

Caseload readdressing and filtering 
This second group of policies deals mainly with the changes in the allocation of cases within 
the court system. The court unification reform moved the labour and social insurance appeals 
from the courts of general competence to the courts of appeal. It does not represent a specific 
attempt to rationalise the allocation of cases among court, but it can be considered a side ef-
fect of the court unification. Before the reform, labour first instance cases were handled by the 
court of limited competence (Preture) and labour appeals by the first level court of general 
competence (Tribunals). This change created some apparently minor problems to these of-
fices, which generally are well staffed. 

In the court unification reform, another provision increased the competence of the single judge 
and reduced the one of the panels of three judges both in civil and in criminal cases. The idea 
was rather simple: giving single judge cases previously handled by three judges would im-
prove the overall output of the system. Policy makers did not considered adequately that judi-
cial decision making is affected by a number of factors such as the availability of courtrooms 
and of administrative staff. Furthermore, we must notice that this provision is creating several 
problems of balancing the resources needed to face the caseload handled by the single judge 
and by the panel of three judges. Looking at the most recent statistical data (2000-2002, see 
appendix) we observe that incoming criminal cases are increasing for single judges, and de-
creasing for panels of three judges. In the same years, we observe, an increase of pending 
cases handled by single judges and a reduction of those handled by panels of three judges. 
Another signal of alarm indicates a reduction of the criminal cases decided by first level 
courts of general competence, from 417000 (in 2000) to 333000 (in 2002). If these rough data 
— which need further analysis - would indicate a reduction in the capacity of handling cases, 
the overall crisis of performance of Italian Judiciary would certainly become even more acute. 
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More recently, another reform 45  transferred some minor criminal competences to the Justices 
of the peace, but this change is still too recent to make some assessment about its effects on 
caseload. 

Another reform that reallocates cases within the court system is the so called "privatisation" 
of the status of the civil servants. This reform moved civil servants litigation from the admin-
istrative courts to the ordinary ones 46, and represents the most important change in jurisdiction 
in years. The expectation was that this reform would generate a new burden of cases for the 
ordinary judicial system. We don't know of any study that assessed the results of the policy, 
but the first observations do not confirm the expectations, and the impact of the reform has 
not really increased the civil caseload as expected. It is interesting to point out that this could 
be due to a provision, which entails a "filter" before the filing of new cases. The parties can 
file a case to court only after having followed a "conciliation procedure" before a non judicial 
body (Provincial Job Office). 

Attempts of caseload reduction 
In the last 10 years, legislation redefined several times the criminal offences. Apparently, 
there is a consensus about the need of decriminalization, but policies enacted are not always 
coherent. On the one side, law n 205 of 1999 has been the most comprehensive attempt to fol-
low the paradigm of "minimal criminal law". It abolished the criminal sanction for a number 
of offences such as "bad checks", some minor "administrative misconducts", and other minor 
offences related to "navigation" and "traffic" misdemeanours. Also the present Government 
coalition is following this policy line, and a Ministerial Commission is working on this sub-
ject. 
On the other side, laws approved of by the Parliament are quite often introducing new crimes 
in the current legislation, and frequently without coordination with the existent legislation. 
The effects of this schizophrenic approach of courts' caseloads cannot be assessed. 

Backlog reduction  
As already said a "task force of temporary aggregated judges" was established in order to re-
duce the backlogs in the courts of general competence. After almost five years, the results of 
this policy are positive (at least in comparison with the results of other reforms). At January 
2003, just 190000 cases over a stock of almost 600000 assigned to the task forces were still 
waiting for the final decision 47 . It is expected that with a postponement of their service for one 
year (allowed by the law) they will reach their goal of eliminating the backlogs consisting of 
the cases pending before 1995. 

Specialization  
The recent reform that established a specialized unit for "Patent and intellectual property 
rights" in 12 courts of general competence is an effort to create specialized judges in a small 
number of courts in order to assure a higher specialization and qualification of judges as-
signed to this complex litigation area. Since the reform is very recent, data are not available 
yet. But this reform is still an exception rather than a well established approach to reduce de-
lays and backlogs through a higher degree of specialisation of judges and courts. 

46  Law n. 468/1999. 
46  Legislative decree 16512001 
47 1/ sole 24 ore, January 12, 2004. 
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Resources 
Especially in the nineties, legislation attempted to face the problem of the caseloads of the 
courts by also improving the budget of the judicial sector. This allowed the recruitment of 
new personnel (career and temporary judges, administrative and technical staff) and strong 
investments in information and communication technologies to streamline the handling of 
cases and improve the effectiveness and the quality of judicial system. The investments in this 
field have been much higher than those of the other European judiciaries, while the results 
achieved are far from being those foreseen by the ambitious ICT projects. 

3.3 	Policies and instruments to face unexpected changes in caseload 

The management of peaks in caseload requires the fulfilment of at least two conditions that in 
the Italian judicial system are still far from being reached. 
The first one is an effective and reliable monitoring of caseloads (or an "alarm system") to ac-
tivate some intervention to solve the problem. This implies the monitoring of case manage-
ment, and in particular some control on the input and output of each single court, as a tool to 
manage the system. The effort of the Ministry of Justice notwithstanding, the statistical regis-
tration system at present is not able to discover =expected changes in caseload. Furthermore, 
we must observe that the control of the input and of the output of the court does not represent 
an issue in the Italian debate. 
The second condition to fulfil is related to some flexibility in terms of allocation of cases 
among different judicial offices or allocation of human resources where required by changes 
in caseload. The issue of flexibility in the allocation of cases has been faced mainly through 
changes in judicial geography and court competences described above. As already said, the 
prevailing rigid interpretation of the principles of the "natural judge" creates many obstacles 
to the establishment of specific policies for flexible allocation of cases among courts. 
By contrast, something more has been done by the legislation to improve the flexibility in the 
allocation of judges and prosecutors that, as already said, is very rigid due to the strict inter-
pretation of the principle of immovability. The result is a very complex body of rules that 
identifies several possible ways to move judges (and prosecutors) to other offices for specific 
functional needs, also without their consent. Despite this provision, we don't know a single 
case of a judge moved against his/her consent. Therefore the gap between the formal rules and 
their practical application seems to be in this case very wide and needs to be further investi-
gated. 
The complexity of the normative provisions 48, and their deep roots in some peculiar features 
of the Italian Judiciary, make it very difficult to explain the formal provisions. However we 
will make a simplified picture, considering: (1) temporary transfers, (2) task force of district 
judges and prosecutors (3) temporary substitutions. It must be considered that rules and pro-
cedures are the same for judges and prosecutors. 

1) Temporary transfer (applicazione) of judges and prosecutors is the most important "tool" 
that can be used in order to face serious functional problems of courts or prosecutors' offices, 
such as huge backlogs. In this case the law establishes a procedure to transfer judges or prose-
cutors temporarily°. These temporarily transfers can last up to two years (exceptionally up to 
three), and can take place within the judicial district as well as across different districts. As al-
ready said, the law does not require the consent of the judge or of the prosecutor to be trans- 

48  For a detailed analysis see Cavallini, D. (2003), Inamovibilita dei magistrati e funzionalita degli uffici 
giudiziari. Tendenze in atto. Rivista Trimestrale di Diritto e Procedura Civile, 1043-1078 
49  Art. 110 Royal Decree n. 121941. 
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ferred, but the criteria to identify the judges to transfer must be pre-established and endorsed 
by the Judicial Council. 
Procedures are complex. For transfer of judges or prosecutors within the district, the decision 
is taken by the Head of the Court of appeal (for judges) or by the attached Chief Prosecutor 
(for prosecutors), with the advice of the local Judicial Board. The Judicial Council must be 
fully informed of the initiative. The procedure for the temporary transfer of judges across two 
different judicial districts is much more complex, and the decision is taken by the Judicial 
Council. 

2) Law n. 48 of 13 February 2001 has also introduced the so called "task force of district 
judges and prosecutors". They are a limited number of judges and prosecutors 50, assigned to 
each Courts of appeal and to the attached Prosecutor's offices. They may be allocated within 
the offices of the judicial district when required by specific circumstances such as absences 
for maternity, etc. Decisions about the allocation of these judges and prosecutors within the 
offices of the district are taken by the Head of the Court of appeal (for judges) and by the at-
tached Chief Prosecutor (for prosecutors). The reform has been recently implemented and it is 
not yet possible to assess its fiinctioning. However, we must observe that in several districts 
just one judge and one prosecutor can be used for these needs, and therefore wedoubt the ef-
fectiveness of the provision. 

3)"Infra-district positions" (tabelle infradistrettuali)51 , introduced by the court unification re-
form, identifies the judges and the prosecutors that can be moved temporarily to a nearby of-
fice in order to substitute a colleague that cannot perform his/her functions for specific rea-
sons. These temporary substitutions (supplenza) are decided by the Head of the Court of ap-
peal (for judges) or by the attached Chief prosecutor (for prosecutors) when some peculiar 
situations occur)2 . Since the infra-district positions are pre-established and endorsed by the 
Judicial Council, the consent of judges and prosecutor is not formally required. The substitute 
takes the functions and the case previously handled by the colleague, but keeps his/her duties 
in the office from where he/she comes from. In practice he/she becomes part time judge (or 
prosecutor) in a new office, but keeps his/her position in the old one. This tool however is 
more directed to solve temporary problems of the offices rather than to face peaks in caseload 
or huge backlogs. 

Coming to the practical application of the rules, we must observe that despite the variety of 
means available, the problem of the lack of flexibility in the allocation of judges and prosecu-
tors is still acute. The understanding of the reasons of this unsatisfactory functioning of the 
rules described above would require further analysis. Here we can only develop some hy-
potheses that need further investigations. 
The consent of the judge (or prosecutor) to the temporary transfer is the most important issue 
to consider in order to understand the practical functioning of this organisational tool. Even if 
the law does not require the consent of judges and prosecutors, the Judicial Council, enacting 
the rules that regulate these procedures in detail, made a strong effort to guarantee the consent 
of the judges to be transferred. 

5°  The statutory ceilings are of 72 judges and 31 prosecutors. 
51  Law 4 May 1998, n. 133 
52 	• Without going into too many detail we must notice that rules foresee other three types of substitution: substitu-
tion within the court (regulated by the "organisational scheme" as described above), substitution within the dis-
trict (art. 97 — 109 Royal Decree n. 12 1941) and the special substitution (art. 2 legislative decree n. 232 3 May 
1945). 
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First of all, when a temporary transfer is required, a kind of "competition" is open in order to 
identify the magistrate to be transferred. In several cases, this allows to find someone avail-
able for the move, but slows down the procedure. Only if there is no one available for the 
temporary transfer, the Judicial Council considers the chance of enacting the procedure for a 
transfer without consent. This is really the very last choice. For these reasons in many cases 
temporary transfers or substitutions seem to be at the same time a way to bring a judge to a 
desired office and a means to face a huge backlog of a court. 
Substitutions or temporary transfers within a district may cause conflicts between the office 
that "looses" the judge and other judicial offices. Generally speaking, the Head of the Court 
of appeal takes the substitute judge from the court of the district considering several indicators 
such as the caseload per judge and the number of hearings per judge. This is one of the rea-
sons both for the "opportunistic behaviours" used by the courts to artificially increase the sta-
tistical data, and for the conflict between judicial offices that know the low reliability of sta-
tistical data. Therefore, despite the effort of the Judicial Council to regulate procedures and 
decisional criteria in detail, moving a judge from a court to another is still to some extent a 
political choice that may lead to conflicts. 
The efficacy of actions that can be undertaken to increase the number of human resources in 
offices burdened by huge backlogs or unexpected peaks in caseload is modest. Transfer of 
judges essentially takes place on a voluntary basis, and must follow procedures that are 
strictly regulated and take a long time. So, even if actions taken at district or central level can 
increase the human resources available in a specific judicial office in a medium long term, 
they cannot buffer peaks in caseloads when they occur. 

3.4 	Courts at work: organisational specificities and caseload 

One of the features of the Italian Judiciary is the lack of empirical research aiming at under-
standing its functioning. Even if it is well-known that there are deep differences in the every-
day functioning of Italian courts, and that some understanding of these facts could help the 
management of the system and the policymaking, neither the Ministry of Justice, nor the Judi-
cial Council made a systematic effort in this field. Furthermore, academics prefer to write 
"eloquent" studies about law on the books and just a small number of researchers are involved 
in empirical studies in this field. 

In any case, Italian courts show remarkable differences in their performances in terms of 
processing times. Recent reports published by the Department of Statistics of the Ministry of 
Justice give the processing time of all judicial offices in civil and criminal procedures. To ex-
plore the subject and to attempt to understand the reasons of the differences, we have identi-
fied three groups of offices on the basis of judges' statutory ceilings. We have then identified 
three groups: smallest offices (6 judges), biggest offices (more than 300 judges), and medium 
offices (28 judges). Furthermore we have selected the cases in order to have, for each cluster, 
an office from the northern part of Italy, one from the centre and one from the south. Table 1 
shows major differences but the understanding of this evidence must be further investigated. 
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Table 1 — Length of litigation in 9 first level courts of general competence 

Length of litigation 2000 	Length of litigation 2001 (days) 
(days)  

Courts 	Area Judges Crimi- 	Criminal Civil Criminal 	Criminal 	Civil 
nal 	(panel of 3 	(single 	(panel of 3 

statu- 	(Single 	judges) 	judge) 	judges) 
tory 	judge) 

ceilings  
Crema 	North 	6 	74 	264 	253 	102 	274 	234 
Vasto 	Cen- 	6 	240 	135 	428 	278 	438 	423 

he 
Mistretta South 	6 	293 	578 	788 	352 	803 	653 
Como 	North 	28 	168 	444 	334 	165 	240 	360 
Perugia 	Cen- 	28 	412 	470 	576 	282 	762 	587 

Ire 
Avellino South 	28 	319 	894 	992 	403 	1183 	1088 
Milano 	North 	301 	180 	430 	337 	127 	418 	369 
Roma 	Cen- 	404 	244 	567 	579 	350 	862 	593 

he 
Napoli 	South 	349 	366 	383 	632 	251 	669 	668  
Average 	 256 	481 	597 	255 	657 	620  

Source: Ministty of Justice 2003 

Table 2 collects the length of litigation in all the Courts of Appeal. In this case there are even 
more differences than those presented above, but once again, the understanding of these data 
would require further analysis. 

On the bases of our empirical experiences and on the researches conducted in the field 53  many 
factors can contribute to the effectiveness and efficiency of a court or of a prosecutors' office. 
Here judicial leadership and managerial capacity of court managers are two of the most im-
portant variables to consider. They have strong influence on the use of organizational re-
sources available and, sometimes, on the behaviours and strategies of the litigants. Of course 
the availability of human resources and a pragmatic use of information and communication 
technology should be related to an increase of performances. 
In addition to these factors, the scale of the offices is one of the variables considered to ex-
plain the performance of the offices. One of the few researches in this field considers the rela-
tion between effectiveness and the court size. Analysing case-flow data in the civil sector and 
the human resources available in judicial offices, it emerges that court size can explain the 
difference in productivity54. Very small offices such as those with less than 10 judges are inef-
ficient due to a lack of specialisation of judges and staff, difficulties in case allocation espe-
cially when a judge must be substituted, and for other reasons related to the peculiarities of 
civil and criminal procedure that can not be discussed in this paper. 

To face these problems, the law has recently established the possibility to assign a judge or a 
prosecutor to two different judicial offices (coassegnazione)53 . This case seems to be used es- 

53  See Hewitt W.E. et al. (1990) Courts that succeed, Williamsburg (VA) National Center for State Courts. 
Marchesi, D. (2003), Litiganti, avvocati e magistrati. Diritto ed economia del processo civile, Bologna, It 

Mulino (p. 39). 
"Art. 3-quinquies, Royal Decree n. 12 1941 as amended by the Law 4 May 1998, n. 133. 
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pecially for the preliminary investigation units in small courts of general competence. It 
avoids problems related to the fact that a judge cannot handle a case both at the preliminary 
investigation and at the preliminary hearing phase. Therefore a judge can be assigned to a 
court as preliminary investigating judge, and to a nearby court as a judge for the preliminary 
hearing. However this option is more an "emergency solution" to the problem of the small 
size of some office than a solution to the problem of flexibility. 

Table 2— Length of litigation in Courts of Appeal  
Average length (days)  

	

2000 	 2001  
Judicial Districts 	 Criminal 	 Criminal 

Civil 	plus juve- 	Assize 	Civil 	plus juve- 	Assize 1 
nile 	 nile 

ANCONA 
BARI 
BOLOGNA 
BOLZANO 
BRESCIA 
CAGLIARI 
CALTANISSETTA 

709 
486 
454 
360 
588 
480 
812 

CAMPOBASSO 	393 
CATANIA 	608 
CATANZARO 	516 
FIRENZE 	 532 
GENOVA 	553 
L'AQUILA 	1.022 
LECCE 	 386 
MESSINA 	481 
MILANO 	 571 
NAPOLI 	 511 
PALERMO 	649 
PERUGIA 	655 
POTENZA 	494 
REGGIO C. 	859 
ROMA 	 703 
SALERNO 	538 
SASSARI 	351 
TARANTO 	581 
TORINO 	 347 
TRENTO 	 386 
TRIESTE 	 591 
VENEZIA 	 845  

Average 	578  
Source: Ministry of Justice 2003 
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The problems related to the small size of judicial offices are more acute with the Justices of 
the peace. Many Justice of the peace courts can rely on a real "lean organization" that can be 
described as one administrative employee and one Justice of the peace (part time). It goes 
without saying that with this structural setting it is even difficult to keep the office open dur-
ing the office hours. Also the caseload in these courts is too small to justify their existence. In 
1999, on over 848 Justices of the peace offices, 230 offices had a caseload of less than 50 
civil cases56. On the other side, among the 35 Justices of the peace courts with a caseload of 
more than 2000 cases, 20 are located in the Naples judicial district. Here the litigation index is 
3805 cases for 100000 inhabitants, while the national average is 626 per 100.000. The reasons 
for this fact are currently under investigation by the Judicial Council and by some public 
prosecutors. Investigations are assessing if some Justices of the peace in that area are artifi-
cially increasing their caseload in order to improve their salaries that, as already mentioned, 
are based on the number of cases handled. 

Gigantism is the other side of the problem. The biggest first level courts of general compe-
tence such as Rome, Naples and Milan suffer from their huge dimension making these courts 
extremely difficult to manage. The effective allocation of resources, the division of labour, 
and the coordination of divisions, units and people within such huge courts is extremely diffi-
cult. The institution of "Metropolitan courts" (see Section 2) was a partial attempt to solve the 
problem, but as we have seen it is premature to assess the results of the reform 57 . 

Finally, we want to point out the problem of some courts that are permanently under-staffed. 
The problem is so acute that a specific provision 58  identifies "Uncomfortable courts" located 
in marginal geographical areas, and quite often with very serious problems of mafia experi-
ence. As mentioned before, judges cannot be transferred without their consent and it was nec-
essary to promote their voluntary transfer to those under-staffed courts. Hence the law entails 
the Judicial Council to identify every year these courts and support the voluntary transfer of 
judges to that positions with economical incentives and with some fringe benefits. The effi-
cacy of this effort has not been assessed. 

4. 	Emerging problems and creative solutions 

As far as we know there are not emerging problems relating to court jurisdiction and court 
competence, but old problems that have not been solved yet. As mentioned, several reforms 
have been carried out in order to increase the effectiveness and the efficiency of courts, in-
cluding the re-design of the so called "court geography" which is supposed to have a positive 
impact on court performance. 
The following table summarizes the policies implemented in Italy that have dealt with court 
competence and, more in general, with the attempt to regain some efficiency and effectiveness 
to court services. 

58  Corti F and R Fiori, (2001), Gli uffici del giudice di pace: analisi delFattiviti e revisione delle piante 
organiche, in AA.VV. La Giustizia civile in Italia: funzionalita e processo di riforma, Avellino, ISTAT (p. 65 e 
p. 71). 
57  Do certain specific courts have special organizational problems 
58  Law n. 133 of May 4 1998 
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Table 3— Policy lines implemented 

POLICY 
LINES  
Structural 
reforms 
Judicial ge-
ography: 
allocation of 
courts on the 
territory 

Re- 
allocation of 
judicial 
competences 
within the 
same judicial 
office or 
among dif-
ferent judi-
cial offices 

REFORM 	OR 
ACTION  
Establishment of 
the Justices of the 
peace 

Court unification 
of Courts of first 
instance 

Metropolitan 
Courts 

Increase of the 
competence of the 
single judge (1) 

Increase of the 
competence of the 
single judge (2) 

Criminal compe-
tence for Justices 
of the peace  
Mandatory con-
ciliation for labour 
disputes 

Civil servants dis-
putes moved from 
administrative to 
ordinary courts  
Appeals of labour 
cases moved from 
the courts of first 
instance to the 
Courts of appeal  
Benefits for "un-
comfortable" judi-
cial offices 

EXPECTED IMPACTS ON CASE 
ALLOCATION  
Increase the judicial output 
Reduction of cases to be handled 
by other courts (at that time Pre-
ture)  
Increase the economies of scale 
Improvement of the effectiveness 
in cases handling and reduction 
of the organizational impact of 
changes in the caseload  
Reduce the size of biggest courts 
Caseload reduction of selected 
courts 
Increase the output of the system 
Reduction of the caseload for 
three judges, increase of caseload 
for single judges 

Increase the procedural complex-
ity for cases handled by single 
judges 
Slow down of the pace of litiga-
tion, and increase of the number 
of pending cases for single judge 
cases 
Reducing the caseload of courts 
of general competence s 

Reduce the number of incoming 
cases in courts 

Side effect of a wide reorganiza-
tion of the public administration 
Increase the caseload in the 
courts of general competence  
Side effect of court unification 
policy 
Caseload from court of first in-
stance to the Courts of Appeal 

To encourage the transfer of 
judges to "uncomfortable offices" 
Improve the decision making ca-
pacity in some offices 	 
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PROBLEMS 

Budget, professional 
competences of jus-
tices 

Opposition of local 
communities to fur-
ther unification of 
courts 

Budget 

The quality of deci-
sion making in the-
ory offered by panel 
of three judges are 
applied only to the 
most serious cases  
See above 

Professional compe-
tences of the Jus-
tices of the peace  
Professional qualifi-
cation of concilia-
tors, "conflictual at-
titude" of the parties 

Budget 



Flexibility 
Judges and 
prosecutors 
allocation in 
the different 
offices 

Redefinition 
of criminal 
offences 

Infra-district 
judges and prose-
cutors 

Task force of dis-
trict judges and 
prosecutors  
Decriminalization 
of some offences 

Criminal sanctions 
for actions not al-
ready  sanctioned  

Allowing a more flexible alloca-
tion of judges to other courts 
Improve the capability to face 
unexpected changes in caseload 
or in the number of judges work-
ing in a court  
Allowing a relatively flexible al-
location of a small number of 
judges within each district  
Redefinition of the area of crimi-
nal jurisdiction 
Reduction of caseload 

Redefinition of the area of crimi-
nal jurisdiction 
Increase of caseload 

They do not func-
tion in practice 

They do not func-
tion in practice 

Case to case opposi-
tion or support of 
political parties (en-
vironment, corpo-
rate)  
Case to case opposi-
tion or support of 
political parties  

The initiatives undertaken can be divided into three major areas: 1) court structure, 2) flexibil-
ity of human resources and 3) redefinition of criminal offences. 

Among the "structural reforms", we have mentioned the unification of the courts of first in-
stance, whose goal was to reach economy of scale within the courts, also through the reduc-
tion of the number of offices in the country. However, it is a common difficulty in all the 
European countries to re-design the distribution of the courts due to a strong opposition from 
the local governments and from the citizens. The Justices of the peace reform has further con-
tributed to divert small claims and small criminal matters from the court of general jurisdic-
tions, but the latter do not seem to have significantly benefited from it, as far as the duration 
of proceedings is concerned 59. 
On the contrary, quite beneficial seems to have been the establishment of the "task force of 
temporary aggregated judges" (GOA), to clear the oldest backlog of the courts. 
The establishment of the so called "Metropolitan Courts" has attempted to relieve the conges-
tion of the five largest Italian courts but, as we have illustrated, the budget constraints led to 
the establishment of just two new courts instead of the foreseen five. 
The recent establishment of new units for patent and intellectual property rights within some 
courts attempt to avoid the so called "Italian Torpedo" effect: a shame among the European 
countries. 

2) Flexibility of human resources have been pursued through the establishment of a "task 
force of district judges and prosecutors", "infra-district positions", and economic and career 
incentives to promote the transfer to "uncomfortable courts". However, even though an in-
depth analysis of these policies is not available, they do not seem to have fulfilled their expec-
tations. 
The strict interpretation of the principles of the "natural judge" and judicial "immovability" 
has created a very rigid and bureaucratic court organization, which contributes to a slow pace 
of litigation. 

59  See the last report by the Chief Public Prosecutor attached to the Supreme Court for the commence of the "ju-
dicial year" Relazione sull'amministrazione della giustizia nell'anno 2003 del Dolt. Francesco Favara, Procura-
tore Generale delta Repubblica presso la Cone Suprema di Cassazione. The document is available at 
httn://www.aiustizia.it/uffici/inaug  aecass2004index.htm. 
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3) Among the redefinition of criminal offences we have noticed that the policies enacted in 
this field have =certain effects on caseload. On the one side both the centre-left and the cen-
tre-right coalitions that ruled the country in the last 10 years decriminalized a certain number 
of misdemeanours. On the other side they posed new burdens on the courts and prosecutor's 
offices by criminalizing new matters. Recently the government proposed a new Bill that con-
siders a felony the consumption of drugs (including hashish and marijuana) that at this writing 
still is sanctioned administratively. Most probably this legislative change will have a further 
deep negative impact on the functioning of the whole criminal chain. 

The initiatives taken have further complicated and bureaucratised the system. By contrast, 
very little has been done to improve the management of the courts and their workflow. As far 
as the managerial initiatives concern, not very much has been done. Generally speaking, the 
division of labour within an organization can follow several different criteria such as: scope, 
product, matter, value, process, customer, place, time, and specific know how. In the Italian 
courts, so far, only the specialization for matters, along with the chronological order ("first-in 
first-out") has been used to assign cases within the courts. As far as we know, no court is us-
ing some kind of "differentiated caseflow management", which changes the chronological 
concept of handling the cases, taking into account the complexity of each case, and assigning 
it to a particular track. In this way, simple cases can be disposed of quickly, they do not have 
to wait for cases filed before them but much more complex in nature, taking longer to dispose 
of. 
In addition, information and communication technology has not given the expected boost to 
court re-organization and court performance, and court statistics do not really give a reliable 
photo of the organizational situation, so that they cannot be used to support the decision mak-
ing process. The lack of policy-evaluation, both at the local and at the national level, make 
almost impossible to undertake new empirically founded initiatives. 
Even though this research does not deal specifically with public prosecutor's competence, we 
would like to emphasize their importance as goal keeper of the criminal process. In this re-
spect, it is worth mentioning the very recent case of the crack of Parmalat, one of the largest 
food companies in Italy that has its headquarters in a small city, Parma. This fact has caused 
at least two major problems in the local Prosecutor's office. Investigations related to this huge 
crack are very complex and it is hard to believe that the public prosecutors based in this small 
town have enough experience to deal with it. In addition, the size and complexity of these in-
vestigations drain a lot of human and financial resources that go to the detriment of the other 
ones. What we would like to point out is, that specific kind of crimes (e.g. large financial 
crimes, large environmental crimes, terrorism) would probably need a specific task force of 
prosecutors to support the investigations, as well as some flexibility in the allocation of court 
resources to handle these massive cases. 

At this stage, flexibility of allocation of cases, and of human resources is not an issue on the 
political agenda. Instead, the current debate is focused on institutional issues, such as the re-
form of the judicial career or the procedures to shift from a judicial to a prosecutorial position 
that will not have any impact on the dramatic crisis of efficiency of the Italian Judiciary. 
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1. 	Profile of the Judicial System l  

1.1 	The Court Structure 

The organisational scheme of Dutch courts is rather simple as far as the ordinary jurisdiction 
for civil and criminal cases is concerned, but a bit more complicated when involving the ju-
risdiction for administrative law. The Netherlands has 19 district courts (rechtbanken), 5 
courts of appeal (gerechtshoven) and one court of cassation (Hoge Raad) across 12 provinces. 
Next to that there is a different organisation for the administrative jurisdiction. 
For administrative cases there are 19 district courts, and 2 appeal courts, the Central Appeals 
Tribunal (public servants and social insurance) and the judicial division of the Council of 
State (other administrative cases). For certain subjects these courts function as specialized 
first and only instance (nation-wide) courts. For example, the judicial division of the Council 
of State judges decisions of public bodies under the Environment Management Act and the 
Land Planning Act. In addition, there is the district court of Rotterdam for economic competi-
tion cases, with the Regulatory Industrial Organisation Appeals Court as court of appeal. But 
the latter functions also as a first and only instance court for decisions of public bodies of the 
public industrial organisation (especially important for agriculture). Furthermore, currently 
there are 5 first instance courts for taxation, with the Supreme court as court of cassation. 
Military criminal cases are dealt with by the unit for military cases of the district court of 
Arnhem and by the military unit of the appeal court of Arnhem. 
The Supreme court hears appeals only in cassation (i.e. points of law and not fact). All the 
other courts beneath the Supreme court can hear cases on both points of law and fact. 

Organisationally, the 19 district courts consist of separate divisions for civil, kanton, criminal 
and administrative cases. The bigger courts also have divisions for family cases. Divisions 
may be organised in units (chambers), in which a few judges work together. They may be 
specialized, but not necessarily so. The 5 appeal courts also have separate divisions for civil, 
criminal and taxation cases. Some of the appeal courts also have a separate division for re-
quest (family) cases. The Supreme Court does not have divisions, it has units (chambers). If a 
court does not have a special division for e.g. family cases, these cases will be dealt with by 
the civil or kanton division of the court. 

Most civil cases in first instance at the civil or family divisions are tried by one judge, except 
for the more complicated cases; judges of the kanton division always sit alone. In appeal 
courts judges usually sit alone; a case tried by three judges is exceptional. This holds for 
criminal cases as well; three judge panels are exceptions regulated by the Judicial Organisa-
tion Act. 2  In administrative cases the same applies, but it is for the courts to decide if a case is 
too complex to be decided by one judge (art. 8.10 General Administrative Law Act). The Su-
preme Court sits either with three or with five judges. 

1  This report is written as a part of the allocation of cases to courts project, and used the questions of the research 
format for its structure. The research involved desk top research and interviews with mr. E. Bauw, councillor, 
mr. Stemker Koster, judge on secondment', and dr. A. Klijn, department for research and development, Council 
of the Judiciary, in order to get a deeper insight into the dynamics of case management on a national scale and 
within the courts. 
2  articles 6, 50-55; 63-71; 75. 
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1.2 	Recent changes 

Three major changes underlie the current situation of the Dutch Court System. 
Together with the institution of the General Administrative Law Act, a change of the judicial 
organisation Act instituted the present first instance administrative law courts in 1994. Until 
then, a rather complicated system of administrative tribunals existed of which the crown- and 
judicial divisions of the Council of State and the Central Appeals Council were the most im-
portant. Typically the Crown division of the Council of State gave advice to government on 
environmental and land planning cases where somebody had challenged administrative deci-
sions. Ninety nine per cent of the time government followed their advice, until the European 
Court of Human Rights (ECtHR) ruled that such a system goes against the human right to fair 
trial under article 6 of the European Convention of Human Rights (ECHR). 3  In the current 
situation, all administrative courts, including the tax divisions of the Courts of Appeal, apply 
the General Administrative Law Act. Following on from the jurisprudence of the ECtHR, un-
der the GALA and the new Council of State Act, the Judicial Division of the Council of State 
no longer advises the Crown in cases where there appears to be a conflict between govern-
ment and a party. However, the Council of State still advises on draft statutes, and on other 
cases requested by government. A yet unsolved problem is that there is not a superior court to 
guide the development of jurisprudence in administrative law. The Supreme Court has no 
competence and authority to review decisions of administrative (appeal) courts or of adminis-
trative court divisions, except for tax cases. This situation has been criticised as being con-
trary to the principle of uniformity of law and application thereof 4  Currently a bill is under 
preparation to institute a joint chamber of the administrative appeal courts (Supreme Court, 
Judicial Division of the Council of State, Central Appeals Council, Industrial Relations Ap-
peals Court) to enhance more unity in the application of administrative law. 

By January 1, 2002 a new organisational structure for the court administration was instituted. 
Before that date, the judicial organisation was administered according to a traditional ministe-
rial model. The courts and the public prosecutions services were served by territorially organ-
ised services of the ministry of justice, following the districts of the district courts. The new 
organisational model vested a Council of the Judiciary, with administrative competences re-
garding the funding of the courts, the management of the courts and the furthering of judicial 
and service quality in the courts. This change also implied the institution of management 
boards in the courts, comprised of the chairs of the court divisions and the court-manager, 
presided over by the apex judge of the court (the president). As a consequence of this change, 
court-clerks are no longer public servants of the ministry of justice, but of the court. Formally 
they are assigned by the management board of the court. Judges are appointed to a court by 
the Crown (the government); this involves the possibility that they may be assigned to another 
unit or division of the same court by the management board. 

Another major change by January 1 2002 was the merger of the 65 kanton (sub- district) 
courts as separate courts of first instance in ordinary cases (small claims, minor offences, la-
bour and rent cases) with the district courts. There were several reasons for this change in or-
ganisation of the courts. As they were deemed to be lower in hierarchy than the district courts 
(which are also first instance courts dealing with civil and criminal cases), appeals also went 
to the district courts. One reason for this change, and perhaps a less formal reason, was that 
kanton court judges would work relatively isolated for long periods of time. Although some 
kanton courts engaged in cooperation with other nearby kanton courts, there generally speak- 

3  See case number: 1/1984/73/111, Benthem v. The Kingdom of the Netherlands 
4  See G.J.M. Corstens "Reorganisatie van de rechtlijke macht" Opinie, Nederlands Juristen Blad, 19 januari 2001 
AFL. 3, p124. 
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ing was very little feedback on the functioning of the kanton court judges and their staff. With 
the new organisation, it is possible for judges of the kanton sectors to rotate within the district 
court itself to one of the other divisions. 5  

The current situation of the court system of the Netherlands can be viewed in the chart below. 

Figure 1 

The Court System of the Netherlands, March 2004. 
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Explanation: 
Division = organisational part of a court (sector) 
Sub-unit = judicial part of organisational part of a court (chamber) 

5  It took almost 10 years to have this policy implemented, because sub district court judges were very well 
organised in their pressure group activities against these changes. See: P. Albers, Met Recht Herzien, Tilburg 
1996. 
6  The military courts as sub-units of the Arnhem district Court and the Arnhem Appeal court are not included in 
this chart. 
7  For taxation, a bill is currently in procedure in Parliament. It proposes to vest first instance competence for 
taxation cases in the 5 district courts of the residence cities of the 5 Appeal courts. Hence, the two tier system for 
taxation would change in a three tier system. 
8  The chart does not show the first and only instance competences of the three highest administrative courts. 
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1.3 	The Public prosecutions' office 

The Public prosecutions' office is responsible mainly in criminal law matters. It is a part of 
the judicial organisation and is governed by the Judicial Organisation Act (articles 124-144) 
and certain provisions of the criminal code of the Netherlands (Wetboek van Strafvordering). 
The PPO are organised in correspondence to the organisation of the courts. There are nineteen 
prosecutorial offices in accordance with the nineteen district courts. District courts group to-
gether to serve a specific geographical region, of which there are five in the Netherlands (res-
sortsparketten). Each region is served by a court of appeal, and therefore also a public prose-
cutor's office (at this level, they are called procurators-general's offices (procureur-generaal)). 
Next to that, there is a nationwide prosecutorial office, based in Rotterdam, to deal with (in-
ternationally) organised crime. On top of that there are a number of other branches of the ser-
vice, such as the office for confiscation of proceeds from criminal activities (Bureau ont-
nemingszaken OM) and the office for traffic violations, which deals with fining and charging 
traffic violations. 9  
We do not have any information about conflicts of competence between the different PPO's. 
There is however, some tension between the PPO and the police. 

At the Supreme Court, the head of the Parket-General, the procurator-general at the Supreme 
Court, has an advisory role. The Parket-General functions organisationally separately from 
the PPO and is independent of the Ministry of Justice and the government. As the Supreme 
Court only deals with cases in cassation (i.e. points of law only), the procurator-general at the 
Supreme Court serves to advise the court on points of law in all cases, in much the same way 
as the attorneys-general serve at the European Court of Justice. I9  The office consists of a 
procurator general, a substitute and 18 attorneys- general. 

The Public Prosecutions Service (PPS) is managed by a board of procurators-general, pre-
sided by the Chief Procurator General. This board of procurators General is the head of the 
administration service of the PPS but also coordinates the development of policies for the 
PPO's. 
The Minister of Justice has full political responsibility for the public prosecutions service. 
Public prosecutors in the Netherlands are not independent as judges are, although as members 
of a professional service, public prosecutors have some degree of professional autonomy. The 
minister of justice, however, may give an instruction to a public prosecutor to prosecute a 
specific case. 

9  For a more elaborate outline in English, see Peter J.P. Talc, The Dutch Criminal Justice System, WODC The 
Hague 2003 infodesk@minjust.nl . 
I°  This role is a renmant of its past role in which the public prosecutor also had a part to play in civil procedures. 
See Mr. A.B. Vast, "75 Jaar Openbaar Ministerie: uit de ivoren toren, in een glazen huis", NJB, 14 januari 2000, 
afl. 2, p.96 
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Human Resources 11 , 12 	 Number/Year 

2000 	2001 	2002 

Registered attorneys 	 11 033 p 	11807p 	12.290 p 

Professional judges 	 1779 p 	1651fte 	1809 fte 

Prosecutors 	
588 p  

Personnel of the civil and criminal courts 	 4410fte 	5016 fte  

Prosecutors' office administrative personnel 	 3338 p  

1.4 	Some numbers about the Dutch judicial organisation. 

Figure 2 

The following numbers are based on statistics of the Central Statistics Agency (Centraal 
Bureau voor de Statistiek -CBS). The CBS measures numbers of incoming and decided cases 
per type of case (civil — summons or request, criminal — and adminsitrative), and also 
distinguishes per type of court. 
It should be mentioned that the Council of the judiciary and the courts use very different 
statistics.The council of the judiciary gives absolute numbers based on 'outflow' of cases. 
The cause of a case to 'flow out' of a court may be a judicial decision, but this can also have 
other causes, e.g. withdrawel of a case. The Council of the Judiciary does not defme the term 
'absolute numbers' to which the word 'productivity' refers — so, despite the nice presentation 
of numbers, transparency is lacking. The Council does also use a system of weighted 
productivity in hours, using the workload measuring system as a basis. None of these 
numbers can be used for international comparative purposes, however. In order to understand 
increase or decrease in productivity in terms of the measurement system of the council, we 
need series of numbers over several years — and the council exists for 2.5 years by now. 13  

II  Distric courts have sectors for civil, administrative and criminal law; these numbers include the Industrial 
relations appeals court and the Central Appeals Council — administrative courts, but the Council of State is 
excluded. 
12  See footnote 1. 
13  See: http://www.rechtspraak.nl/Raad  voor_de rechtspraalc/default.htm. 
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Case management 	 Number/year 

2000" 	2001' s 	2002 16  

Civil, incoming cases, 	 633300 	669300 	692500 

Civil, decided cases 	 517300 	559800 	598300 

Criminal cases decided by courts 	205400 	207100 	229200 

Crimnal Cases concluded by pub- 261700 	209600 	208800 
lic prosecutions office  
Administrative decisions concern- 7794000 	9203100 	9537100 
ing fines for traffic offences  
Administrative", incoming cases 	63700 	68700 	79600 

Administrative decided cases m 	46500 	49200 	53.400 

Inhabitants 	 16.000.000 

Figure 3 

2. 	Legal rules and actual functioning of case allocation between courts 
and within courts 

2.1 	Legal rules on case allocation 

In Dutch rules of procedure, a general distinction is made between rules of absolute compe-
tence, according to the subject matter, and rules of relative competence, according to territory. 
Of course, rules of relative competence are only relevant in situations where at the same level 
more courts are competent according to rules of absolute competence. In this chapter we treat 
the rules on case allocation according to the civil, the criminal and the administrative jurisdic-
tions. 

2.1.1 Rules of civil procedure 
After World War II in the Netherlands the same discussion arose about civil adjudication as in 
other countries. The most striking criticisms are that procedures are too expensive, too slow 
and not efficient enough. Until now, the Netherlands did not revise its rules of civil procedure 
fundamentally, but a process of gradual adaptation did take place. A thorough revision en- 

14  Source: CBS, Rechtspraak in Nederland, 2002, see: www.cbs.nl/publications.  
16  See note 13. 
16  See note 13. 
17  These numbers (source: CBS, Rechtspraak in Nederland 2002) include the cases of the administrative divi-
sions of the district courts, the Council of State, the Central Appeals Council, the Industrial Relations Appeals 
Courts and the tax divisions of the appeal courts. The numbers from the Council of state were derived of the an-
nual report 2003, available via www.raadvanstate.nl . We agregated more detailed numbers. 
18  These numbers (source: CBS) include the cases of the administrative divisions of the district courts, the Coun-
cil of State, the Central Appeals Council, the Industrial Relations Appeals Courts and the tax divisions of the ap-
peal courts. 
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tered into force by January 1, 2002. Most practitioners from the courts and the bar were of the 
opinion that desired changes should be dealt with within the margins of existing legal rules, 
and not by redesigning the procedure. In addition the last 150 years show that changes should 
be supported by practitioners, and that most changes do originate in practice. 19  After the re-
cent revision in 2002, amongst scholars a debate has started aiming at a more fundamental 
new design of civil procedure. 2°  The debate is about the introduction of new forms of proce-
dure: procedures concerning debt-collection (especially uncontested debts) should be with-
drawn from the courts (according to European regulations) and small claims procedures 
should be dealt with either via a special procedure or via legal expenses procedure companies 
(European rules are in preparation). 21  
The point of departure is the competence of different court sectors for criminal, civil and 
administrative cases at the district court level. The main rule is, that if a case is filed referring 
to a right under civil law, the civil court division is competent. However, a claimant may be 
denied access if another type of court division (administrative) is competent (rules of remittal 
apply). Sometimes it is difficult to decide which division is competent; the civil sector court 
will declare itself competent when no other sufficiently secured procedure (criminal or 
administrative) is available. The small claims generally are a competence of the kanton 
divisions of the district courts. The answer depends on what parties agreed upon. 

There are two kinds of civil procedure: procedures commenced by a writ of summons and 
proceedings commenced by an application (or request). Proceedings commenced by a writ of 
summons concern disputes about property rights and are the competence of the contentious 
jurisdictions. Proceedings commenced by an application concerning family matters often lead 
to provisions (e.g. regarding parental custody of children) and are the competence of the vol-
untary jurisdiction. 'Voluntary' refers to the fact that their need not necessarily be a conflict in 
order to address the court. The rules for these procedures tend to converge because of changes 
in the code of civil procedure. 

For the allocations of cases to civil courts, different rules apply to these two different types of 
civil procedure: 

A. Summons proceedings at the district court. 

Jurisdiction: absolute competence 
The district court is competent for all disputes in civil matters. Within the district court there 
is a kanton -division. The kanton-division is competent for all claims up to E 5000, and in rent 
and labor cases. Within the kantonsector a lay court presided by a judge (the judge is assisted 
by non-lawyers) is competent for land-rent cases. The rules of absolute competence are of 
public order; they are to be applied in all cases regardless of the will of the parties. The legis-
lative has decided for which case which kind of court (and which court division) is competent. 

Competence: relative competence  
The general rule is that the place of residence of the defendant decides the territorial jurisdic-
tion of the district court. Exceptions exist for consumer-cases, tort, real property and rent, in-
heritance, corporations, bankruptcy and disputes about the choice of forum. These rules gen-
erally speaking are not of public order, but they are so in appeal. If rules are of 'public order', 

19  P.Meijknecht, Recent Developments in Civil Procedure in the Netherlands, Zzpint 2000, p. 209-217. 
2°W.H.D. Asser, H.A. Groen, J.B.M. Vranken m.m.v. I.N.Tzankova, Een nieuwe balans, interimrapport 
Fundamentele herbezinning Nederlands burgerlijk procesrecht, Den Haag 2003. 
21  Ibidem. 
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their application is obligatory and not at the disposal of parties. 22  In these cases the law fol-
lows the European rules laid down in the Brussel I regulation. 23  

Summary proceedings at the district court, the appeal courts and at the Supreme Court 

Jurisdiction: absolute competence  
The judge for summary proceedings at the district court is competent in the same matters as 
the civil sector of the district court; summary proceedings can also be filed at the kanton divi-
sion of the district court. 

Competence: relative competence  
The territorial competence of the judge for summary proceedings is assessed according to the 
same rules as the competence of the civil division of the district court; as an exception to that 
rule the judge for summary proceedings of any district court may be competent if immediate 
action is required. 

An appeal court judges in appeal over decisions of the district courts in their territory (res-
sort). This includes appeals from kanton-division cases, unless the value of the lawsuit is E 
1750 or less. There is some specialisation: the appeal court of Amsterdam has the one and 
only unit (chamber) for cases relating to organisational affairs of business-concerns. The Ap-
peal Court of The Hague is competent for lawsuits concerning onerous contractual terms. 
The Supreme Court (Hoge Raad = Court of Cassation) decides on cassation appeals against 
judgements and decisions of appeal courts and district courts. 

B. Application procedures at the district courts, the appeal courts and at the Supreme Court 

Jurisdiction: absolute competence  
The civil division of the district court is competent for all civil lawsuits on request. 

Competence: relative competence  
The district court in the district where the residence of the applicant is situated is competent. 
There are special rules for request to change the registry of the civil registration office, for 
minors, guardianships and protective trusts (beschermingsbewind). 

For application procedures at the appeal courts the same rules apply, but for applications for 
judicial decrees there are no minimum financial interests. 
It is the jurisdiction of the Supreme court to decide cassation appeals against judgements and 
decisions of appeal courts and district courts. 

2.1.2 Rules of Criminal Procedure 

Jurisdiction: Absolute competence  
The Public Prosecutions office has the competence to investigate and prosecute all offences 
and misdemeanors. Once the prosecution has started, the intervention of the courts is required. 

Competence: relative competence of the courts  
The court of the district where the crime was committed is competent, or where the suspect 
lives or resides, or where the suspect had its last known place of residence, or where prosecu- 

22  Rules of public order are set in the general interest. Generally speaking, to determine if a rule of procedure is 
of public order is a judicial competence. 
23  Qfficial Journal C 012, 15/01/2001 P. 0001 - 0009 
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tion proceedings commenced against the suspect for another crime. If the code of criminal 
procedure does not indicate which court is competent, the Amsterdam district court is compe-
tent. For certain criminal affairs special courts are declared competent. E.g. the kanton-
division of the Arnhem district court is competent for military kanton cases. 
In case a criminal fact is not prosecuted, a directly interested person may file a complaint at 
the appeal court competent for the district where the decision not to prosecute was taken. The 
court may order prosecution if the complaint is right. 24  

Competence: relative competence of the public prosecutors  
Public prosecutors are competent in the district they are assigned to, but they are also compe-
tent to start inquiries in any other district, under notification of their colleagues there. No in-
formation is available about conflicts of domains; if such conflicts occur they may be solved 
by the national PPS. 

2.1.3 Rules of administrative procedure 
Currently there are several sets of procedures for administrative law: 

• The General Administrative Law Act and its relation to the Judicial Organisation Act, 
the Council of State Act, the Social Security Appeals Act and the Industrial Organiza-
tion Appeals Act. 

• The National Taxation Act and its relation to the General Administrative Law Act. 
• The Administrative Enforcement of Traffic Regulations Act and its relation to the 

General Administrative Law Act. 
• The Economic Competition Act and its relation to the General Administrative Law 

Act. 
• The Aliens Act and its relation to the General Administrative Law Act. 

Jurisdiction: absolute competence  
Generally speaking, district courts are competent for appeals against decisions on objections 
of administrative bodies. In some cases, such as decisions under the Space planning Act and 
the Environmental Management Act, the judicial division of the Council of State should be 
addressed. For some decisions concerning Agriculture and Industrial relations, The Industrial 
relations Appeals court should be addressed. In Economic Competition cases the District 
court of Rotterdam is competent, and its judgements can be appealed against at the Industrial 
Relations Appeals Court 

In appeal one should address the Central Appeals Council for social security and pension 
cases, and the Judicial division of the Council of State in all other cases. 

The Appeal Courts have taxation divisions. Upon notice to pay, one can file objections 
against the decision with the taxation inspector. From the decision on objections one can ap-
peal at the Appeal Court. 

In aliens cases the district court of The Hague is competent, but it has additional hearing loca-
tions at the 18 other district courts. Appeal against many, but not all kinds of judgements may 
be logged at the Council of State. 

Relative competence: territorial competences 
For district courts, the rules of relative competence are as follows. 

24  No numbers are available on how often this occurs. 
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The General Administrative Law Act states, that against decisions of an administrative body 
of a province, a municipality, a water authority or of a body under a joint scheme of two or 
more administrative bodies, appeal may be launched at the court of the district in which the 
administrative body resides. For decisions of other administrative bodies, like e.g. a minister, 
the place of residence of the appellant is decisive. So the court of the district in which the ap-
pellant lives, is competent. 
Conflicts of competence are regulated in article 8:8. The first rule is that if a case is filed 
against the same decision at two competent courts, the court receiving the appeal first is com-
petent. The second rule is, that if more than one court is addressed concerning the same deci-
sion at the same lime, the court that is mentioned first in the Court Division Act will be com-
petent. The Court Division Act mentions the Appeal courts in alphabetical order, and men-
tions the names of the district courts resorting under an Appeal court in alphabetical order. 
The administrative body that took the decision appealed against must inform the courts of 
such situations. 
In cases where appeal at a superior administrative court is possible, disputes are to be settled 
by the superior administrative court (either the judicial division of the Council of State or the 
Social Security Appeals Court): in all other cases the Supreme Court is competent for disputes 
of competence according to art. 88, Judicial Organisation Act. 
The rules of the Judicial Organisation Act apply also to the territorial jurisdiction of the taxa-
tion divisions of the appeal courts — which currently are the first instance courts in taxation 
cases. 
For Aliens cases, appeals have to be sent to the Center for the registration of Aliens cases 
(Centraal inschrijvingsbureau Vreemdelingenzaken -CIV), at Haarlem District court. The CIV 
distributes the appeals over the 19 hearing locations of the Hague District Court (coinciding 
with the locations of the District Courts) and at 3 special hearing locations in former kanton 
courts. 25  
The reason to do it this way is the large amount of aliens cases during the last few years. This 
required the legislative to adapt the system to demands of efficiency and optimise the use of 
hearing capacity. 

2.2 	Principles of case allocation between courts and within courts 

2.2.1 General landmarks 
Different principles of case allocation exist, on a constitutional and on an organisational level. 
The constitutional aspect traditionally is given little attention. The organisational aspect is 
subject to quite recent policies aiming at an increased efficiency and effectiveness of the func-
tioning of courts. 
Case allocation in the Netherlands follows the division of competences according to a court or 
a court division's special tasks. The continental division into criminal, civil and administrative 
law jurisdictions shows an inclination towards specialization in court divisions or units 
(chambers). 
Traditionally, specialization is dominant in the administrative court system, as administrative 
courts/tribunals used to be courts/tribunals in the field of a certain department of government - 
hence, administrative courts used not to be part of the judicial organisation. They still aren't 
part of the judicial organisation in the constitutional sense, but nowadays only the Judicial 
Division of the Council of State is beyond the managing competences of the Council of the 
Judiciary. 

25  Besluit Nevenvestigings en Nevenzittingsplaatsen, 10 december 2001, Stbl 2001, nr. 616. 
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Constitution 
The Dutch constitution (grondwet — basic law) gives each citizen the right to access to the 
judge indicated by law (article 17) — this is the 'Ws de non evocando'. This means that the ex-
ecutive may not interfere with judicial trials whatsoever, and that the ad hoc institution of 
special courts is not allowed. So the courts, and especially the judges are responsible for the 
allocation of cases within their organisation. The division of labour amongst judges is — as far 
as not arranged by statute act — a full judicial responsibility within the protected domain of ju-
dicial independence and impartiality. 
These constitutional rights and arrangements generally are not given a lot of attention in the 
Netherlands, but in practice, all judges are expected to be capable of handling criminal, civil 
and administrative cases. It has been the outspoken intention that all the courts deliver judge-
ments that meet the same high level of juridical quality. Hence, it fits within that ideology that 
it shouldn't matter which judge 'does' a case; if there are differences they are to remain be-
hind the blindfold of Lady Justice. But current practices in and between Dutch courts, do not 
live up entirely to that standard (yet). 
Another issue is that the competence to handle a case is given to a court and, by implementing 
court rules of internal case allocation, given to a specific judge or to some specific judges. It 
is a common practice in the Netherlands that judges — also over the borders of their own 
courts — do consult their colleagues about a certain case, especially if the case involves some 
creative judging. The awareness that it is unlikely that the judgement is appealed against is an 
incentive for consultations in administrative law 26, but also in other jurisdictions. 
A judgement of the Supreme Court may involve all the judges of a unit, but it will bear only 
the signature of the 5 responsible judges. Next to that, the development of guidelines for 
judgements in labour cases, alimony cases and sentencing guidelines — also a practice in the 
Netherlands - is criticized from the same perspective stating that the more principled German 
and less pragmatic elaboration of the ius de non evocando should be seen as an example to 
redress the Dutch judicial culture which allegedly is contrary to the demands of article 6 
ECHR.27  These kinds of criticisms are very rare, however. 

Accessibility 
As explained in paragraph 3, the allocation of cases is dealt with in the Netherlands according 
to subject matter, following rules of absolute competence, and according to territory, follow-
ing rules of relative competence. 
The territorial element of judicial competence is based primarily on the idea of accessibility of 
the courts. Courts, and especially the first instance courts, should be within a reasonable trav-
elling distance of the citizens seeking justice. But the essence of the current territorial location 
of courts dates back to the nineteenth century, when mechanized means of transport were rare. 
More recently aspects of service to the public and efficiency have entered into judicial ad-
ministration, but this awareness has not yet had a great effect on the ways of allocation of 
cases. Measures are in the stage of development or in the early stage of implementation. 

2.2.2 Civil procedure 

Summons procedure  
Since the recodification of 2002, the rules of civil procedure in kanton cases and ordinary 
cases are the same. The most important difference concerns legal representation: this is 
obligatory in district court cases and voluntary in kanton cases. So, for filing a lawsuit in the 
civil division you need an attorney; but not so for filing a civil law suit at the kanton division 

26See: P.M. Langbroek, Unity of law as a product of coordinated jurisprudence in Dutch administrative law, 
Paper EGPA conference 2002. 
27  U. Jesserun d'Oliveira, Rechters die afstemmen en afhouden, NJB 1999, p. 377-384 
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of the district court. The kanton judge should be easily accessible. This point of departure 
demands that the defending party should not travel too far to defend his case in person. The 
basic presumption of an oral hearing still is the point of departure, and therefore the system of 
relative competence still is relevant. 
The implementation of this point of departure can be seen in consumer protection and protec-
tion of the weakest party, such as employees and tenants. For a lawsuit they may file proceed-
ings at the district court of their residence or of their place of work. Special rules apply for 
real estate, tort, inheritance and legal persons, stating that also the courts are competent in 
whose district the real estate is situated, where the damaging act was committed, where the 
deceased person lived and where the legal person filed in a lawsuit resides. So, claimants may 
choose. 
For the district courts, the location of the court buildings and the principal hearing locations 
follows historical principles and are related to the residence of existing governmental institu-
tions. The choice of location of the principal hearing sites was based on the demand that these 
locations should be reached easily and within a reasonable amount of time with the then exist-
ing means of transport. At the district court one still can file proceedings only by using a local 
attorney (called trocureur'- procurator). This local attorney is registered at the court, and is 
supposed to be familiar with the habits of the local court organisation. The attorneys' office 
should not be too far away from the court building. The typical tasks of this intermediary are 
to act as a representative in order to commit all formal organisational acts with the court. So 
the functions of formal intermediary between the court-organisation and the party on the one 
hand and of the attorney defending the case based on the content of the law and the case on 
the other, are separated in the Netherlands. This means that if an attorney wants to defend a 
case in a district court where he is not registered, e.g. an attorney in Maastricht wants to file a 
case in Amsterdam, his party also needs a local attorney, registered at Amsterdam district 
court, to deal with the court organisation, and to represent him at the courts' cause list (hear-
ing scheduling) session (rol-zitting), even if he does not defend the case for his party. This 
system gives a closed-shop position for local lawyers, but it is evident that in this time of ICT 
and mobility it has long passed its date of conservation. Hence, legislation is under prepara-
tion to do away with this. 
Recent new rules of civil procedure in force since 2002 prescribe oral hearings in all cases. 
The `procureur' must attend this session, even if he is not the attorney in this case. If he also 
has to defend a case as an attorney at another district court, this may cause problems of coor-
dination. In district court civil cases, which demand representation by an attorney, it is possi-
ble to deviate from the rules of relative competence and choose another forum. But this is not 
possible in family law cases. This system will be abolished in a few years. After that, all at-
torneys can practice in the whole country without the services of a `procureur'. 
This relative competence will become less important when the rules of procedure will be 
changed again and in some kinds of cases (bulk cases) only written proceedings are to be 
held, e.g. with sending files electronically to the court. 

Summary proceedings  
Summary proceedings have drawn attention in the Netherlands, especially because there was 
a huge increase of these proceedings in the eighties. Competences for judges in these proceed-
ings give them many possibilities to handle a case swiftly, by giving provisional judgement in 
a case. 28 

Rules of relative competence generally coincide with the rules for ordinary civil proceedings. 
A special competence was constructed by jurisprudence 100 years ago on grounds of effec- 
tiveness: the president in summary proceedings is also competent to give a provisional 

28  In civil proceedings this provisional judgement often is enough to settle the dispute, so that summons 
proceedings are not necessary. 

192 



judgement 'where provisions are required'. This ruling has regularly led to the choosing of a 
certain district court as a forum. The term 'where provisions are required' is interpreted in 
such a manner that the president in summary proceedings of the court chosen is declared 
competent to handle the case. An example is the president in summary proceedings (nowa-
days called: 'provisions judge') of the district court of Amsterdam. In the 1980's this presi-
dent made it possible to claim money in summary proceedings. This was a major success and 
hence also uncontested money claims could be filed in a special hearing. Judgement would be 
given within a week. This possibility is lacking in most district courts, and contracting parties 
in the general conditions of their contracts often agree to choose the Amsterdam district court 
as the competent court to deal with their disputes. 

Application proceedings  
Rules of relative competence are based on considerations of efficiency. Originally application 
procedures were filed only for cases of a purely administrative nature, like guardianship, 
adoption etc. In most of these cases there is not an opposing party, and therefore it made no 
sense to choose the residence of the opposing party to determine which court is competent. As 
a consequence an applicant can file a case at the district court of its own residence, especially 
also because the judgement should be executed there. The subjects of these cases are not to be 
determined by the party filing the case and therefore these rules of relative competence are of 
public order. Courts will have to check their competence ex officio. 

2.2.3 Criminal procedure 
There are no other than practical reasons for the rules determining which court is competent. 
However, these rules do give a considerable freedom of choice to the Public Prosecutions of-
fice. From the point of view of protections of suspects this is considered undesirable by some 
authors. 29  Unfortunately, we were not able to find out how public prosecutors use this possi-
bility. What does happen sometimes is that a prosecutor files a case for a so-called police 
judge, in order to have it tried sooner and faster. 

2.2.4 Administrative procedure 
Until 15 years ago all administrative tribunals were specialized tribunals. Each ministerial de-
partment had its own specialized tribunals. 30  Since 1989, the government has worked steadily 
on reducing the number of specialized administrative courts. A major improvement was the 
introduction of the General Administrative Law Act and the change of the judicial organisa-
tion Act that came with it, introducing administrative court divisions at the 19 district courts.. 
The principles of case allocation for the district courts are not very different from those be-
hind civil jurisdiction rules. When the GALA was enacted, the most rational thing to do 
seemed to be to construct administrative jurisdiction in the same way as the civil and criminal 
jurisdictions. But this would annihilate the judicial functions of specific bodies as the Council 
of State, the Central Appeals Council and the Industrial Relations Appeals Court and there 
was no political majority for that. 
Next to that, the aims of GALA were a combination of more efficiency and more user-
friendliness. User-friendliness was operated as in the current regulation of GALA. The acces-
sibility of administrative courts for citizens was thus arranged. The Council of State objected, 
because as a consequence, public servants of national state agencies must travel to courts 
throughout the country in order to defend cases in court. This was considered inefficient. But 
for the cases the Judicial division of the Council of State functions as a first instance court 
under the Environment management act, and the Space Planning Act, the legislative followed 

29  See G.J.M. Corstens,.Het Nederlands Strafprocesrecht, Arnhem 1995, blz. 157. 
30  E.g. R.J.G.M. Widdershoven, gespecialiseerde rechtsgangen in het administratieve recht, Deventer 1989. 
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the reasoning that in these cases huge societal and economic interests were involved. It takes 
the authority of the Council of State to deal adequately and swiftly with these interests. 

2.3 	Conflicts of Jurisdiction 

Since 1989 many changes in the Dutch Judicial Organisation have been implemented. One of 
the major changes is a change in judicial culture, we assume. Judges are no longer working 
isolated at the courts or at home; they fit into an organisation in which they fulfil a recognized 
professional role. They are used to cooperating within the courts, but there are also contacts 
between different courts. Therefore if a conflict of jurisdiction in a case does occur, one may 
expect the courts to consult each other and make an arrangement, instead of presenting the 
case to a superior court. But we do not know if this actually is the case. 

2.3.1 Civil procedure 
In the past jurisdiction conflicts could arise between district courts and !canton courts. To date, 
such conflicts are prevented by the new rules of civil procedure and judicial organisation. 
They are reduced to problems of referral of cases within the same district court. 
If, nevertheless a conflict of jurisdiction would arise between district courts, an appeal court 
will decide about it. Other jurisdiction conflicts are the competence of the Supreme Court. 
E.g. conflicts between Appeal courts, between a district court and an appeal court. 
No data are available about the occurrence of such conflicts 

2.3.2 Criminal Procedure 
Jurisdiction conflicts are usually non-existent. It is easy to pick up the phone and arrange the 
treatment of a case with another court. Courts usually do not have conflicts of competence in 
criminal matters. 

2.3.3 Administrative procedure 
Conflicts about competence between district courts are arranged for in the GALA. For con-
flicts between courts whose judgements may be appealed against at either the Council of State 
or the Central Appeals Council, the appeal instance to be addressed is to decide this conflict. 
No data are available about the occurrence of such conflicts. 

2.4 	International dimension 

In international cases the general rule is that the interest of the defendant should be protected. 
This is so according the EEX convention and its successor, Brussels I-Regulation. These rules 
also protect consumers and employees. In all cases proceedings can be filed in the land of 
residence of the defendant. 
The international dimension is regulated by European decrees and international treaties. These 
treaties and decrees arrange not only for the jurisdiction of Dutch courts, but also in some 
cases (consumer and labour) for the relative competence. 

We do not know exactly if international cases put an extra load on courts. It is clear that 
courts near the borders like those of Arnhem, Maastricht and Roermond handle relatively 
large amounts of international commercial cases and international family cases. Amsterdam 
and Rotterdam deal with more international cases than e.g. Utrecht. In international carriage 
by sea cases the civil division of Rotterdam district court is often chosen as a forum. It has a 
special 'wet' unit (chamber) for this, with specialised judges and substitute judges. In Rotter- 
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dam the idea was launched to offer the possibility to have hearings and judgements in Eng-
lish, in intellectual property cases because English and American lawyers do represent parties 
there often. 
In administrative law one may only file a case against a decision of and administrative body. 
Access to these procedures is for the addressees of the decisions or for interested third parties 

2.5 	Allocation of cases within courts 

The management board of each court holds responsibility for the allocation of cases within a 
court. In practice, each court division (sector) has a managing vice-president, who is also a 
member of the management board, and who is responsible for the organisational functioning 
of his/her division. Each court has the competence to set organizational rules (Bestuursregle-
menten, based on article 19 Judicial Organisation Act); these rules generally organize the 
court divisions into units (chambers); the management board of the court decides every year 
about the appointment of judges into divisions and units, and may change appointments ac-
cording to case-load needs any time. It is formally the managing vice president who allocates 
cases to the units of the court. 
In practice, allocation of cases within a court division may be a task of a coordinating judge 
helped by court staff. This process usually follows rules of randomisation (alphabetical order 
of the names of claimants, postal codes, etc) but known special skills of judges may also play 
a role in case allocation, and so does the actual workload of judges. Hence allocation of cases 
within courts is based on mutual trust of judges. Within the organizational culture of Dutch 
courts the absence of strict rules concerning internal case allocation is not seen as a jeopardy 
of judicial integrity. However, the current introduction of quality management in Dutch courts 
and the implicit obligation to make the functioning of the courts more transparent, have cre-
ated an awareness amongst managing judges that internal case allocation should be done fol-
lowing explicit criteria not only to uphold judicial integrity, but also to keep judicial integrity 
untouchable of public doubt. 

A special remark can be made about differentiated case management in the administrative law 
sectors of the courts and in the administrative courts. The General Administrative Law Act 
does not only know normal and provisional proceedings, but also 'fast' and 'simplified' pro-
ceedings. Fast proceedings are proceedings without or almost without preliminary investiga-
tions, for cases that need immediate final decisions by the court. Simplified proceedings are 
proceedings without a hearing — for clear cases, e.g when fees have not been paid in time, 
when the court is not competent, or when the claim is not contested at all. 
The choice between normal, fast and simplified proceedings is a responsibility of the court. 

2.6 Forumshopping 

We couldn't find any materials yet showing that forum shopping does occur on a large scale. 
But legal rules in civil and criminal procedure do not exclude it. In some cases a choice can 
be made between civil procedure and administrative procedure. We have no information on 
how litigants make that choice. 
It has been argued that in the absence of rules of relative competence, some kind of competi- 
tion between courts would occur: parties would try to seek not only the most competent 
judges but also the judge that would be most benign to their case. 31  In practice attorneys try 

31  A.F.M. Brenninkmeijer, Relatief competent, NJB 1998 p. 18-19. 
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to influence which judge is going to deal with their clients' case, by using their knowledge of 
the judges of a court and the court schedule. E.g. knowing that a judge is on vacation may be 
a help to do so. It has been argued that the only way to prevent these practices from happen-
ing is to file cases at a national case distribution centre — with as most critical remark that that 
would wipe out all adventure from judicial proceedings and make them du11. 32  

2.6.1 Civil Procedures 
As already indicated, for cases subject to the free will of the parties, and for which the inter-
mediary services of a local attorney are required, a contractual provision for the choice of fo-
rum is permitted. 
Summary proceedings are excellent for forum shopping. As far as the absolute competence is 
concerned, in urgent disputes one may always choose the presiding judge in summary pro-
ceedings of the civil law division to adjudicate. The kanton judge can be addressed for sum-
mary proceedings as far as the case is within his competence. 
During 2002 the district court of Amsterdam announced it had to deal with a large number of 
money claims from a telecom company. The claims were filed by a debt collection agency 
that wanted to bring all its claims to the Amsterdam district court, kanton division. This was 
caused by a change of the rules of procedure stating that the relative competence of the kanton 
divisions was no longer of public order. An effect was that these cases had to be delivered to 
the court on CD-Rom — for debt collection cases a project has been set up to file cases elec-
tronically (called the `Touber' - project, carrying the name of the debt-collection firm). 
In theory it is possible that the same case is filed at two different courts. Competences to 
combination and referral of cases enable and necessitate joint and simultaneous handling of 
such cases. The problem arising from filing the same case at two different courts is the possi-
bility that these courts will give different executable judgements against a (legal) person. Do-
ing so is considered an abuse of procedural rights. 

2.6.2 Criminal Procedure 
The public prosecutions service often may choose between the court in the district where the 
criminal act was committed and the court in the district where the suspect has its residence. 
In large-scale cases (organized crime) the PPO often has a choice as to where to file a case. 
Some courts are known to be more severe in its judgements than others. To date, the official 
policy concerning mega-cases is to file a case at a court where there is capacity in terms of 
judges, court staff and hearing rooms. But informally, given the choice, a public prosecutor 
may well choose the most severely punishing court. 

2.6.3 Administrative Procedure 
The rules of competence suggest some freedom of choice in cases where more than one appli-
cant from different parts of the country appeals, and the decision appealed against is taken by 
an agency of the central government. The decisions the most likely to evoke co-ordinated ac-
tion concerning space planning and environmental planning and jurisdiction for these deci-
sions is concentrated at the judicial division of the council of state. In aliens cases the CIV 
(Centrum Inschrijving Vreemdelingenzaken) allocates cases centrally to the 22 locations. This 
may have as a consequence that appellants and lawyers have to travel further than the nearest 
district court. So, we have central case allocation here. 

32  D.J. Buijs, de inwisselbare rechter, NIB 1998, p. 449. 
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3. 	Organisational measures to reduce backlogs and enhance speed and 
efficiency of proceedings 

3.1 	Measures for all jurisdictions 

3.1.1 Increased registration fees 
At this time bills are treated to increase the amounts to be paid when filing a case with 15%. 
Hence going to court will become more expensive. This is especially so for commercial cases, 
which are subject to the free will of the parties. The aim is 'to reduce state expenses on jus-
tice'. 33  As a consequence, more claimants will try to collect their money via alternative 
routes, e.g. by extrajudicial collection or by arbitration. In practice claimants often drop their 
claims and cut their losses. This policy does not seem to regard the fact that between 1997 
and 2000 the number of civil cases at the courts did not increase. 34  

3.1.2 Merger of kanton and district courts 
Originally, kanton judges feared that with the elimination of their rules of procedure their ef-
fective and efficient way of handling cases would disappear. The users of the kanton courts 
were quite positive about their functioning. One feared that the kanton procedure would be 
taken over by the slack of ordinary civil proceedings. But it did not work out that way. On the 
contrary, it appeared that ordinary civil cases were dealt with much more expediently. This 
was not a surprise for policymakers. They had set up experiments in 1996 with 'fast tracks' 
and they showed an increased effectiveness and shorter throughput times. 
On the other hand the national court rules force parties to proceed with some consequent ex-
pediency. If a case cannot be judged after the first hearing, management and organisation of 
the court cause lengthy delays. Therefore it is important that the said fundamental reconsid-
eration of civil rules of procedures take the management and organisation of civil court divi-
sions into consideration. 

3.1.3 Additional hearing locations 
Furthermore, an adaptation of the Order in Council for additional hearing locations should en-
able authorities to deal with temporary capacity problems, problems concerning a lack of spe-
cialised capacity included, by creating the competence to handle cases outside the territorial 
jurisdiction of the competent court. 35  The management board of a court, dealing with such a 
problem can ask the Council of the Judiciary for an additional hearing location outside its 
own district. This is already a practice in aliens' cases. The aim of this new legislation is to 
enhance efficiency and make a better use of hearing capacity of the courts. Not all cases are 
fit for such a treatment. Some cases with a strong local impact (e.g. fireworks disaster at En-
schede, the pub fire in Volendam) will not be transferred to a different court. It is considered 
an advantage that the smaller courts have been enabled to deal with large scale cases as well. 
36  The operation of this set of regulations will be monitored closely from the point of view of 
efficiency and from the point of view of those seeking or being brought to justice. All in all, 
in this manner, by creating legal bases for cooperation between courts, existing bottlenecks in 
the competence structure of the courts may be solved. 37  

33  TK-EK 2002-2003, lcamerstulcken nrs. 28740. 
34  Claims bij de rechtbanken, WODC, 4 november 2003. 
35  AMvB d.d. 10 12 2001, press notice november 28, 2003. 
36 NRC november 17, 2003 
37  P.Albers, C. Boonstra, F. vander Doelen en L.Mos, De territoriale verdeling van rechtsmacht in Nederland, 
Trema 2004, blz. 16-23. 
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3.1.4 Measures under consideration 
Proposals for further improvement are: 

• Free capacity for the civil divisions by constraining the work of criminal judges to the 
large-scale cases (this may be instituted by a change of the Judicial Organisation Act 
and/or the Code of Criminal Procedure). 

• Increase the accessibility to the efficient kanton judges by upgrading their competence 
from E 5000 to E 10.000. Propositions in this direction have been made in the past. 

• Increase the productivity of judges by putting an end to the judicial obligation to 
change court divisions (civil, criminal, administrative). 

• Reinforce the clerical staff with more 'writing lawyers' as was done with the flying 
squad. This would increase production against lower average costs. 

• Shorter and faster lines of communication between courts and their users, such as 
abolishing the intermediary roles of local procurators (procureurs); attorneys would be 
automatically competent throughout the country. 38  At this time not all courts even 
have a written cause list yet. If that's the case they organise oral cause-list (hearing 
scheduling) sessions and the intermediary attorney — the `procureue must attend these 
sessions in person in order to get the case listed!" 

• So, organising written cause lists would be a major improvement. 
• Research should be done on the possibility to let cases be handled extra-judicially, e.g. 

by mediation and by letting the prosecution service handle the minor criminal cases. 

3.2 	Measures for civil jurisdictions 

3.2.1 Changing rules of civil procedure 
By January 1, 2002, two important Statute Acts entered into force. First, there is Act for revi-
sion of the Civil Code of Procedure. 4°  Its aim is to reduce throughput times in civil proceed-
ings. This act is a follow up of the withdrawn bill TIC. nrs. 24651. However this is not a fun-
damental revision. The point of departure of the new rules of procedure is that the state, as a 
consequence of the societal finiction of rules of procedure, may demand that all involved take 
responsibility for orderly, expedient and fair proceedings. It is the task of the legislative to 
provide judges with tools to guard fair and expedient proceedings. But parties are responsible 
for the speed of proceedings as wel1. 41  This aim is to be reached by reduction of the rounds 
for written preparations to just one, followed by an oral hearing of the parties. For more com-
plicated cases the possibility exists to grant a second written round and oral plea. Differences 
in procedure at the kanton division and at the civil division of the district courts are reduced to 
the possibility to present a case without legal council to the kanton-judge and the obligation to 
be represented at the civil court division by an attorney. Another change is that like arrange-
ments in criminal and administrative procedure have been restated by using the same termi-
nology. 
Up to January 2002, civil procedure law consisted for a large part of local rules of procedure 
in the different district courts and sub-district courts. They used different terms for the deliv-
ery of written conclusions and each court had its own court rules. As a reaction, the judiciary 
has engaged in the production of national court rules. These court rules are not binding, but 
are being followed by judges as gentlemen's agreements, and hence they have become a tmi- 

38  J. Ekelmans, Fundamentele herbezinning, TCR 2003, p. 110. 
39  For an explanation see paragraph 2.2.2. 
4°  TIC nrs. 26855. 
41  A. Loof and F. Salomons, Werk in uitvoering, herzien en gemodemiseerd, La Kitts, 2002, p. 3-8. 
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tary force in the ways courts treat their cases. There is e.g. a national set of cause list rules for 
Appeal Courts in application procedures for divorce, and there is also a set of rules for the dis-
trict courts. It must be stressed that these rules were set as gentlemen's agreements after in-
formation and negotiation rounds between the Appeal Courts and between the district courts. 
So, they do not bind the courts as legal rules would, but they appear to be effective. 
The review of the rules of procedure did not provide for new rules for debt-collection. This 
will be arranged for on the European level with a European initiative. 

3.2.2 The flying squad' and the national support team Appeal Courts. 
When the new rules of civil procedure entered into force, judges had to handle terms for con-
clusions and sending files more strictly. As a consequence, they feared large backlogs of cases 
where judgements should be given simultaneously. The ministry of justice, then responsible 
for the court service, decided to institute a flying squad at the the Hague District Court. Cases 
demanding judgement and for which the competent district court was lagging behind were 
dealt with in The Hague. Under the supervision of judges, lawyers write concept judgements, 
which are returned to the competent district court. By reducing backlogs, throughput times of 
new cases can be restricted. They are expected to stay active at least until 2006. 

3.3 	Measures for criminal jurisdictions 

3.3.1 Transformation of criminal sanctions into administrative sanctions 
More than 10 years ago, the transformation of the prosecution of some offences by way of 
trial to administrative proceedings started. 
This was done for traffic offences by means of the Administrative Enforcement of Traffic 
Regulations Act (Wet administratieve handhaving verkeersvoorschrifien- Lex Mulder). This 
did relieve the then kanton courts from dealing with several hundred thousands of cases each 
year. Traffic-offences are fined administratively by the public prosecutions office. Only after 
the fine has been paid, an administrative procedure may be started, first by objecting to the 
fine to the public prosecutor, possibly followed by an appeal to a kanton division at the dis-
trict court and with the possibility to appeal at the Appeal Court of Leeuwarden. The aim of 
this construction was to increase the speed of fining and execution without breaching the 
rights of the accused, and, of course to increase efficiency. 42  
Currently, efforts are under way to transform larger parts of criminal law enforcement into 
administrative law enforcement. The public prosecutions office will be made competent to 
impose sanctions without intervention of a judge. This is about the competence to give a sanc-
tion-decision, which may contain fines, compulsory duties and conditions. It is hoped that this 
will relieve the workloads of the criminal court divisions and enlarge the capacity of the 
criminal justice system as a whole. 

3.3.2 Enlarging the single judge chamber competences 
Recently, a change of competence was introduced. Criminal Divisions at the district courts 
function with full chambers (three judges) and with single judge chambers. This latter is 
called the 'police court' or the 'police judge'. The police court was competent only to impose 
minor punishments up to 6 months of imprisonment. In order to increase capacity of criminal 
court divisions, the government proposed a bill to enlarge the competence of the police court 
to impose imprisonments up to one year. 43  

42  See: W.J. van der Hulst, Tien jaar adrninistratiefrechtelijke handhaving verkeersvoorschriften, Tijdschrift voor 
Nederlancis Bestuurstrecht 2000, p. 271-277. 
43 1'K 2001-2002, 28215, nrs.1-3. 
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Sometimes it happens that the public prosecutor brings a criminal act before the police court, 
because it takes too long to have the case handled in the 3 judge panel. Apparently, the public 
prosecutions department sometimes prefers treatment and conviction on short term to a severe 
punishment. However, the Senat (the upper house of Parliament) only agreed with this pro-
posal under the condition that the enlarged competence of the police court would be restricted 
to drugs related criminal acts." 

3.3.2 Institution of a national coordination centre for major criminal cases 
A national centre for the coordination of large scale cases (LCM Landelijk Coordinatie cen-
trum Megazaken) was instituted. A 'large scale case' is defined as a case taking more than 30 
hours of hearings. A relatively large amount of such cases are handled in the western part of 
the country (Randstad), and this overburdens the district courts. A better spreading of these 
cases over the district courts could reduce the problem. However, rules of relative competence 
block this. Criminal cases are handled either by the court of the district where the suspect 
lives or where the criminal act was committed. 
The LCM will coordinate and direct all the large-scale cases in the Netherlands, in consulta-
fion with the public prosecutions office. So the LCM will decide if cases will be handled by 
another court than the (officially) competent court. This will only work out well if Parliament 
agrees with the proposed Order in Council. 

3.3.3 Cocaine ball swallowers 
In some parts of the Netherlands, similar cases must be dealt with in large numbers, such as 
drugs traffickers at Schiphol airport. Their large numbers over flooded the district court of 
Haarlem. As a consequence a special additional location court was created at Schiphol Air-
port.45  But it took a Statute Act to enable the government to make it so. The district court of 
Amsterdam had indicated that from an organisational perspective, they are not able to grow 
any further. For that reason, the Haarlem district court was enlarged. 

3.3.4 A common fraud chamber 
Plans are being executed to make a common fraud chamber for three courts. Courts are very 
co-operative. They are willing to help each other or to take over cases if there is a peak load at 
another court. Such initiatives, however, intrude on restrictions of the rules of relative compe-
tence. Appointing all judges as substitute judges in all other courts at the same level (district, 
appeal) is a step in the right direction, but it is not enough yet. These measures can be com-
pleted by appointing all other courts as additional hearing locations for all the courts at the 
same level. 

3.3.5 Other points to improve the treatment of cases by the courts 46  
increase the administrative fining of criminal offences 
handling of small crimes by the police 
more organisational support for judges 
handling of standard cases by the public prosecutions service 
increase the capacity for tele-hearing 
make the relative competence more flexible 

"it 2002-2003, 28866, nrs. 1-3. 
AMVB 3 12 2001, Stb 399. 

46  TK 16940, November 5 2002 
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3.4 	Measures for administrative jurisdictions 

3.4.1 Central distribution of alienscases 
The Hague district court is the only competent court with 22 additional hearing locations. 
Currently cases are being distributed in accordance with distribution key, previously set by 
the CIV (Centrum Inschrijving Vreemdelingenzaken). Thus cases can be distributed quite 
flexibly. 

3.4.2 Reorganising jurisdictions and competences of specialized administrative courts 
As indicated in paragraph 1, the organisation of jurisdiction of administrative courts is rather 
complex. The government follows a general policy to reduce this complexity. An example of 
that is the abolition of the students' grants and loans appeals tribimal. 41  The agency providing 
these grants resides in Groningen, whereas students live all over the country. So at first, stu-
dents had to go to Groningen to plea their case, later an additional hearing location of this tri-
bunal was vested in Utrecht (and heard the majority of the cases). As a consequence of the 
change, the administrative divisions of the district courts became competent to handle these 
cases, with the Central Appeals Council as the court of appeal. According to a recent evalua-
tion report, this system is functioning well." 
But more is going on. Currently, a review of the organisation of the jurisdiction of taxation 
courts is under way. Until now, taxation appeal procedure starts with objections at the taxa-
tion office, followed by appeal at the tax division of the Appeal Court, with a possibility of 
appeal for cassation at the Supreme Court. The bill currently handled by Parliament will make 
the district courts of the place of residence of the Appeal Courts competent in first instance. 
So the first instance courts will be the new —still to be instituted - taxation divisions at the dis-
trict courts at Leeuwarden, Arnhem, Den Bosch, The Hague and Amsterdam. Appeal against 
judgements of these first instance taxation judgements may be lodged at the Appeal Courts in 
the same resorts. 49  
Furthermore, a bill is being prepared to create a common chamber of the Judicial Division of 
the Council of State, The Central Appeals Council, the Industrial Relations Appeals Court and 
the Supreme Court, called the 'Chamber for the unity of law'. The reason is quite obvious, 
since there is not one highest court for the application of the general administrative law act, 
this common chamber should fulfil this function. 

4. 	Responsibility for case allocation 

On the level of the judicial organisation, the legislative and the minister of justice are respon-
sible for the rules concerning case allocation and for the formal specialisation of courts. On 
the court level, case allocation is a responsibility of the management board of the court. How-
ever, if it comes to the management of people, e.g. transfer capacity from one court to an-
other, the Council of the Judiciary will play a coordinating and facilitating role. 
Generally, cases are distributed over the units and judges of the division of a court following 
the alphabetical order of the claimants and the current capacity of the chambers. 
In most courts there is a judge that manages the cause list. When there is a written cause list, 
the work is done by clerical staf, but a judge is always responsible. We do not know the 

47  TK 1999-2000, 26960 nrs. 1-3 
48  J.E. Soethout, Evaluatie nieuwe beroepsprocedure studiefmanciering, september 2003, Regioplan by, 
Amsterdam. (see: www.wodc.n1/  lijst rapported uitbesteed onderzoek 2003). 
49  TK 2003-2004, 29251, nr. 1-3 

201 



principle of the 'natural judge' in the Netherlands. Hence, not much thought has been given 
yet to the consequences of increasing organisational flexibility for internal organisational 
judicial independence. 
Sometimes there are tensions; a major nuisance for criminal divisions of the district courts is 
that suspects are delivered too late to the court due to traffic jams, at the cost of court hearing 
capacity. 
New legislation on auxiliary hearing locations makes it possible to transfer capacity to an-
other court s°, e.g. the cooperation between Anthem district Court and `s-Hertogenbosch dis-
trict court is facilitated and controlled by the Council of the Judiciary. Three conditions apply: 
the transfer of cases may be organised on request of the management board of a court; the re-
quest is addressed to the Council of the Judiciary and the requesting court should prove that 
the reason of the request concerns peak loads. 

5. 	Policies and subjects of debate in the Netherlands. 

In the preceding paragraphs we have described several measures implemented and under de-
velopment. These measures are directed at increasing efficiency and accessibility of the 
courts. 
15 years ago, a building program started for new court buildings. This program was com-
pleted a few years ago, but it enabled the courts to function more adequately from an organ-
isational perspective, e.g. by facilitating the cooperation amongst judges and between judges 
and court staff. 
We do see a mixed tendency if it comes to questions of specialization of courts and judges. 
Specialization is not the general rule in the Netherlands, but sometimes specialization is inevi-
table. When possible, courts and judges should handle cases with their general competences. 
So, specialization other than the traditional division of competences in family, trade, criminal 
and administrative (taxation), is still an exception. Within the administrative jurisdiction, spe-
cialization is the most evident. 
Furthermore, personnel policies aim at increasing the capacity of the courts by increasing the 
support staff of the courts in quantity and quality. Next, the number of judges was slightly 
enlarged. This trend has stopped due to cut backs in government expenses. 
Differences in throughput time and productivity do exist between courts. It is unclear what 
causes these differences, and hence the Council of the Judiciary tries to find out what causes 
these differences. Currently a proposal was launched to find the best practices and introduce 
them to the less efficient courts. 
Next, a general policy can be seen to enhance flexibility if it comes to making available ca-
pacity in terms of judges' time and court staffs' time where needed. Thus, by statute act, 
judges are substitute judges in all the other courts. Judges can be obliged to work in a differ-
ent sector of the same court by the management board of the court, but they cannot be obliged 
to work in a different court. There are 'cultural' differences between district courts. Some 
courts are more directive than others; judges don't like to be directed too much and so they 
apply for functions at the less directive courts. 
A different kind of measure is the institution of the central distribution centre for aliens cases 
and the coordination centre for large scale criminal cases. Furthermore, together with the in-
tegration of the kanton courts into the district courts, where they now function as division of 
these courts, a number of 'auxiliary' hearing locations were instituted. These are the former 
locations of the kanton court organisations, but nowadays they fulfil the function of extra 

"See paragraph 3.3.3 on criminal cases and auxilliary hearing locations. The same order in council is subject to 
change in order to regulate the facilitating role of the Council of the Judiciary. 
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hearing location of the District Courts. Next to that, the hearing rooms of the district courts 
also fulfil the function of extra hearing location of the Ordinary Appeal Courts. 
Furthermore, all Appeal Courts can use the auxiliary hearing locations at 'Rotterdam' and 
'Amsterdam' in more complicated criminal cases. 51  This enables the courts to make more ef-
ficient use of hearing capacity. 
Curiously enough, ICT does not play a major role in case management yet. There are different 
systems to manage case flow in civil, criminal and administrative cases, but they cannot be 
used to manage cases interactively with parties. The Council of the Judiciary wants to follow 
the English example of Money claim online, but it has not been realised yet. 
In criminal cases, a tendency is to `dejudicialize' the judging of criminal acts. So, only the 
worst incidents are to be judged by the criminal divisions of the courts, and the others are to 
be dealt with the public prosecutions' offices or other administrative authorities. 
Policies for `dejudicialization' can also be seen in civil and administrative cases as far as me-
diation projects have been implemented to offer parties a 'way out' of (costly) court proceed-
ings. 
Last, but not least, the idea of proximity of a court as a precondition for accessibility is sub-
ject to debate. For some cases (if the interests are large enough) distance between a party and 
a court is no problem at all. So in such cases rules of relative competence may differ from 
rules of relative competence in small claims. 

6. 	Conclusion 

The Dutch judicial system has gone through a great number of changes during the last 15 
years. These changes were directed at the enhancing of efficiency of the courts and the crimi-
nal justice system, but also at increasing the service quality of the courts for the general pub-
lic. To date the major changes seem to be implemented. In the near future policies are directed 
at a fine tuning of the judicial organisation and the courts to the societal demand for justice. 
This may imply further flexibilisation of the capacity in the courts. 
One of the step-by-step changes of the last 20 years has been an increasing `dejudicialization' 
of law enforcement, especially in criminal cases, but also in civil cases, where experiments 
have been implemented to use mediation. A question for the near future is if this tendency 
should be carried further than it is now, to further relieve the courts of caseloads. The answer 
to this question depends on available public funds for the judicial system and the kind of so-
cietal role one wants courts to play in conflicts concerning trade, family, criminal, administra-
tive and taxation cases. The answer may also differ according to jurisdiction. 

51  Besluit Nevenvestigings en Nevenzittingsplaatsen 10 december 2001. 
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1. 	Profile of the judicial system' 

1.1 	The Court Structure 

The Norwegian judicial system is rather simple. There are 88 Courts of first instance, 6 
Courts of Appeal and one Supreme Court. All cases starts before the Courts of first instance, 
with the possibility of an appeal to the Court of Appeal, and a further appeal to the Supreme 
Court. 

Court of 
first instance 

Court of Appeal 

Court of 
first instance 

Supreme Court 

Court of 
first instance 

Until the end of 2002 there were 92 Courts of first instance, after a political deliberation, the 
Parliament decided that the number of Courts of first instance should be reduced to 66 2. With 
the present progress this goal will be achieved in 2007. This involves a number of courts 
merged with other courts, but at the same time a new Court of first instance for parts of Lap-
land has been set up. 

Judges are appointed by the King (i.e. Cabinet) after proposal from a separate body for ap-
pointment of judges. 3  The judges may not be removed from their positions. 4  The positions as 
head of court are handled the same way, a head of court is appointed by Royal Decree and the 
Head of Court may not have his or her function as head of court removed. 

Norway does not have Administrative courts, nor administrative procedures within the or- 
dinary courts. The general rule regarding administrative cases is that they might be ap- 
pealed to another administrative body. Normally the lines of appeal follows the adminis- 

I  In addition to literature this report is based on interviews with Kristin Bolgen Bronebalck, former Director Gen-
eral of the Department of Courts Administration, Ministry of Justice, Thomas Bettum, former Deputy Director 
General of the same department and Gjermund Renning Director of the National Courts Administration. Mr 
Ronning has previously been an Assistant Director General with the Department of Courts Administration, and a 
Deputy Director General of the Budgetary Section of the Ministry of Justice. As the views expressed by these 
three to a large extent were similar, and also in compliance with my own experience from working with the De-
partment of Courts Administration, I have not made explicit references to the views expressed by one of them, 
but rather referred to the information provided in more general terms. Regarding one point, discussed in part 0 I 
have based this on discussions with Director Sissel Endresen, National Courts Administration. I am grateful for 
the time and assistance the mentioned colleagues and former colleagues have given in the process of collecting 
information for this report. All errors, however, remain my own responsibility. 
2  Cfr 0. 
3  In accordance with Courts Act s. 55b. 
4  Norwegian Constitution s 22. 
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trative hierarchical lines, i.e. if a local administrative state body makes a decision, the ap-
peal is handled by a regional or a central state body. Any decision made by a Ministry, 
might be appealed to the cabinet, though this seldom happens. Under the administrative 
procedure, the appellate body makes a full review of the case. If an administrative deci-
sion is brought before a court, the court makes only a limited assessment of the case. It 
might declare the administrative decision void, if the administrative body has made an er-
ror in assessing the facts, if the case handling is in contrary to the administrative procedural 
legislation or has made a general error in interpretation of the law. However, the court can-
not try the actual application of the general legal rule on the case. 

There are some minor exceptions to these general principles. 

Cases concerning national insurance start before the courts of appeal s . The reason for this 
is that there is an administrative procedure at an administrative board based on principles 
of the judicial procedure. This is an anomaly; as there are a number of such administrative 
boards, but these cases nevertheless start before the Courts of first instance. 

The Land reallocation Courts have both administrative and judicial power. These courts 
handle the re-planning of the proprietary land units within a given area and redistribution 
of them into economic size and rational shape. The proceedings may involve such ele-
ments as the changing of borders of, or rights over, real property, the dissolution of co-
tenancies, the clarification of rights that are in dispute, the partition and/or amalgamation 
of property. 

There is one Industrial Dispute Court, mainly handling cases on collective agreements. 
This court is located in Oslo and its competence covers the whole country. 

There is one special court handling the question of rights to uncultivated land in Troms and 
Nordland (two of the three nethermost counties in Norway), where the Norwegian gov-
ernment is claiming title, and rights related to such property. This court was set up by an 
act in 1985 6, in order to have a more efficient handling of these cases as there were large 
areas where the title was undefined. This court is about to finish its work. 7  According to 
section. 15 the court has exclusive competence for these cases. 

1.2 	The actual size of the Courts of first instance 

Norway has a population of approximately 4, 5 millions, covering 324 220 km 2. There are 
courts scattered around the country. However, a majority of the populations is located around 
some major cities, and parts of the country have a rather low population density. Since there 
is a political goal that the travel distance to the courts shall be reasonable for the general pub-
lic,8  some courts have to be rather small. 

5  The Civil Procedure Act, s. 3 no 3. 
6  Loy om utmarkskommisjon for Nordland og Troms, of 7 th  June 1985, no 51. 

St.meld. nr . 23 (2000-2001) p 50. 
Cfr 211. 
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For 1999 the Courts of first instance were composed as follows: 9  

Number of 	Permanent 	Deputy judges 	Administrative 
courts 	judges 	 staff  
39 	 1 	 1-2 	 3-6,5 
25 	 2 	 1-2,5 	 4-16,5 
7 	 3 	 1-2 	 6,5-25,5 
6 	 4 	 1-3 	 8,5-35,5 
3 	 5 	 2-5 	 12-46 
2 	 6 	 2 	 13-14,8 
8 	 7-12 	 0-3 	 10,5-73 
1 	 17 	 3 	 18,5 
1 	 66 	 19 	 75,5 

The reason for the large differences in administrative staff seems partly to be related to the 
courts in the larger four cities. In addition to difference in caseload, these courts also hold a 
high number of administrative staff for non-judicial tasks — such as land registry and bailiff 
functions. 

1.3 	The reform of the courts of first instance 

As indicated, a process is going on to reduce the number of courts of first instance, from 92 to 
65. The process started with the Court of first instance Committee that was appointed by 
Royal Decree 10th  October 1997 and presented its report on 25 th  May 1999. 10  

The mandate of the Committee was twofold, partly to assess the tasks to be undertaken by the 
judiciary, and partly to assess the structure of the courts of first instance. 

At the time the Committee was appointed, there were 93 City Courts and Courts of first in-
stance. With the exception of the four larger cities all courts had full jurisdiction within their 
geographical jurisdiction. In Bergen, Trondheim and Stavanger there was a division of labour 
between the Court of first instance and the Court of probate and enforcement, the former be-
ing responsible for criminal cases and ordinary civil cases, the latter being responsible for all 
other cases. In Oslo there were four courts, the Court of Enforcement being responsible for 
civil enforcements and also acting as notary public, the Probate Courts being responsible for 
probate and liquidations, and finally the court being responsible for — mainly — land registry. 
The latter two merged January 1 st  2000, seemingly independent of deliberation of the report 
of the committee, but based on the general principles of full subject matter competence." 

The Committee proposes that the number of courts shall be reduced from 93 to 54, and that all 
courts should have full jurisdiction. 12  The majority of the Committee is of the opinion that 

9  St.meld. nr. 27 (2000-2001) p 55. 
m  This report is published as NOU 1999:22. 
II  However, the reason for this merger of courts is found in a vacancy as chief judge on one of the courts. The 
ministry preferred to merge these two courts, without waiting for the final deliberation in Parliament. There 
were, however, informal discussions with the members of the opposition on the subject. 
12  Cfr NOU 1999:22 pp 35-36. 
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each court should have at least 5 judges. I3  At the same time the Committee proposes a new 
court for the Sami area, that should have two judges. 14  The Committee does not present any 
proposals for Oslo; instead it proposes a separate assessment of the courts and court structure 
in Oslo. The only reason given is the size of Oslo City Court. Regarding land registry the 
Committee was stalled, as four members argued that the judiciary should be relieved of this 
task, whereas the other four members argued that the land registry should remain within the 
judiciary. 

In our context the interesting part is — primarily — related to the argumentation concerning the 
size of the courts." 

"When the majority of the Committee has concluded that courts with at least five judges 
should be established, the majority has foremost given concern to the following aspects: 

First and foremost: The majority is of the opinion that in order to develop and maintain a 
large and sound working environment five judges are necessary. This is discussed in more 
detail, infra, 3.3. 

Secondly: The majority has taken into consideration the need to reduce vulnerability in 
cases of sickness, staff vacations, vacancies, leave for studies, et cetera, both for judges 
and administrative staff 

At the same lime a higher number of staff opts for a higher flexibility in their tasks. 

Thirdly: The majority has taken into consideration the necessary size of a court in order to 
develop good and efficient internal procedures. 

Fourthly: The majority has taken into consideration the need, in special situations, to have 
a panel of judges, as opposite to one judge in session." 

As there was a minority in the Commission, arguing for two permanent judges in each court, 
it might easily be said that the arguments of the majority of the Commission could have been 
better. 

Based on the report from the Courts of first instance Committee the Royal Ministry presented 
a Green Paper to the Parliament." 

The Ministry argued that all courts of first instance should have fill subject matter compe-
tence and that the judiciary should be relieved of the tasks related to land registry. 

There is a discussion — following the Committee — on the minimum size of Courts of first 
instance. In this discussion the Ministry states: I7  

13  There is no study, there is a minority in the committee, as mentioned later on, and one would expect an expla-
nation. However, I cannot find one — and neither could a number of the smaller courts when we had the White 
Paper subject to a general hearing. 
" At this point there is a tension between the general views on the size of each court and the obligations towards 
the indigenous Sami population, cfr NOU 1999:22 pp 71-73, especially p 73. 
15  Cfr NOU 1999:22 p 33. 
16  This report is printed as St.meld. nr . 23 (2000-2001). 
17  St.meld. nr . 23 (2000-2001) p59 (my translation). 
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"Another argument that has been put forward, is that the courts with one permanent judge 
and one deputy judge are more vulnerable in cases of absence, regardless whether this is 
because of sickness, vacations, absence due to travelling or other reasons. It may also be 
argued that they are less flexible when it comes to variations in the caseload, and when 
there is a situation of under- or overstaffing in relation to their case-load.In their views the 
smaller courts seem to accept that these are weaknesses of the minor courts. Where the 
case, one would accept longer processing time and/or higher overstaffing in these smaller 
courts. The statistics by the ministry on caseload and processing time however, do not in-
dicate a pattern in this respect." 

The actual proposal for new jurisdictions is based on four considerations: 
• The future minimum size 
• The travelling time for the general public 
• That the jurisdictions should be coherent with current settlement- and commuting 

structures 
• That the court structure should make it possible to release resources and better support 

future investments. 

The ministry, on a general basis argued that the courts should have four judges, but opens 
possibilities — to a larger extent than the Committee — for courts with two judges. 18  In the ar-
gumentation of the Ministry a number of factors are assessed. However, there does not seem 
to have been any in dept analysis based on empirical data, but more of a free assessment. 

The government proposed that there should be 65 Courts of first instance in the future. Re-
garding Oslo, the Ministry indicated that this will be evaluated separately; 19  hence three of 
these courts would be covering the City of Oslo. After the deliberations in Parliament there 
will be 66 Courts of first instance. 

As indicated in St.meld nr. 23 (2000-2001) the Ministry of Justice started the work on the 
Court Structure in Oslo. An external consultant was hired, who is responsible for the report 2°  
presented on October 6 th  2003. The "problem" with the court structure in Oslo is, as indicated 
supra, that the Court of first instance of Oslo is by far the largest in Norway, meaning that the 
courts in Oslo have about 25% of the judges in the Courts of first instance. Whilst the prob-
lem — in other parts of the country — was to what extent courts should be merged, the problem 
in Oslo is how to organise large courts. The evaluation would have to include both the exter-
nal organisation of the courts (i.e. how many courts) and the internal organisation of the 
courts (i.e. how one or more courts should be organised). 21  At the time of writing the report 
has been presented, and the Ministry asked for comments in a general hearing. The deadline 
for submissions to be presented to the Ministry of Justice was 10 th  March 2004. 22  

At a more general level, this report reflects some of the questions that are part of this study. 

18  St.meld. nr . 23 (2000-2001), p 55-63, and p 87-88. 
19  St.meld. nr . 23 (2000-2001), p 54. 
28  Knoff (2003). 
21  At the same time, this approach is not straightforward. After the establishment of the National Courts Ad-
ministration, the responsibility for the external organisation vests with the Cabinet, but the responsibility for the 
internal administration has been transferred to the National Courts Administration, in accordance with the Courts 
Act s. 19, sub-section four. 
22  It is unclear how the follow up of this report will be divided between the Ministry and the National Courts 
Administration. The Ministry indicates a co-operation in its invitations for submissions in the general hearing, 
of 10th  December 2003 (ref 01/00490 U-C SWi/ew). 
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1.4 	The National Courts Administration 

The Ministry of Justice was responsible for the administration of courts from its establishment 
until 1 November 2002. Effective from 1 November 2002 a new semi-independent Courts 
Administration has been set up. There is a board, consisting of three judges, two attorneys and 
two representatives from the general public. 23  The latter representatives are elected by the 
Parliament; whereas the two former groups are appointed by the King (i.e. the Cabinet). As 
the National Courts Administration was set up in 2002, members of the board so far have only 
been appointed once. Normally, Parliament would in similar cases appoint someone with a 
connection to political parties, e.g. former members of Parliament. In this case Parliament 
choose to appoint a professor as one of the representatives. (This professor is also a member 
of the Sami parliament, chosen by the Sami indigenous community). 

The Cabinet and the Parliament shall set annual guidelines for the National Courts Admini-
stration. Due to practical reasons this is done in conjunction with the annual budget. These 
guidelines shall indicate the goals, but not the means, for the National Courts Administration 
and the judiciary. 24  However due to a somehow blurred presentation in the budget proposal, 
it is not 100% clear what are supposed to be guidelines, and what is not. The reason for this is 
that the bill states that there shall not be developed an operational instruction for the National 
Courts Administration. However, this is exactly what the Ministry did. The underlying prob-
lem arising from this is the status of all other information given in the budget bill. In Norway 
the budgetary bill includes vast amounts of information on what the governments intends to 
do in the following fiscal year. This information is not a part of this operational instruction. 25  

In exceptional cases the King (i.e. Cabinet) has the power to instruct the National Courts Ad-
ministration by Royal Decree. 26  This is meant as a last fallback if the National Courts Ad-
ministration does not comply with criticism from the National Auditor, or in similar cases of 
mismanagement. The procedure is that first there should be a discussion between the Minis-
try and the National Courts Administration, and if this leads not to an agreement on measures 
to be taken, the Royal Decree shall be issued. In such a case Parliament must be notified im-
mediately. 

13 	The Prosecution and the Police 

The Attorney General is the head of the Norwegian Prosecution Service. At a regional level 
there are 10 Regional Prosecutors. Unlike most jurisdictions the lower tier of the prosecution 
authority is integrated with the police. 

After a reform effective of January 1 st  2002, there are 27 Police Districts. 

The Police Directorate has the administrative responsibility for the police districts, whilst the 
Attorney General has the administrative responsibility for the Regional Prosecutors. 27  

23  The Courts Act s 33a. 
24  The Courts Act s. 33, second sub-section, cfr Ot.prp. fir. 44 (2000-2001), p 75. 
25  At the moment there is a discussion between the National Courts Administration and the Ministry of Justice on 
the future use of guidelines. Hopefully this will clarify the relation between the administrative branch and the 
National Courts Administration. 
26  In accordance with The Courts Act s. 33 third sub-section. 
27  This responsibility was l g  January transferred from the Ministry of Justice to the Attorney General 

214 



1.6 Human resources 

Professional Judges 
- Supreme Court 	19 
- Courts of Appeal 	138 
- Courts of first in- 314 
stance 
- Deputy judges 	156 
Administrative staff 38 
in the Supreme court29  
Administrative staff 88 
in the courts of appeal 
Administrative staff 878 
in the Courts of first 
instance 

1.7 	Caseload of the judiciary 

1.7.1 Courts offirst instance 

Ordinary Civil Cases 	 

Incoming cases 
Pending cases 
Decided cases 

Ordinary Criminal Cases 

Incoming cases 
Pending cases 
Decided cases 

Summary Criminal Cases 

Incoming cases 
Pending cases 
Decided cases 

Number28/year  
2000 	2001 

28 A11 numbers are full time equivalents. 
29  The number includes one director and 16 law clerks. 
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19 
137 
318 

154 
38 

90 

885 

Number/year 
2000  
12372 
7272 
12696 

Number/year 
2000  
15694 
4243 
14934 

Number/year 
2000  
32954 
1732 
32643 

2001  
18191 
5617 
16795 

2002 	2003 

19 	19 
146 	146 
320 	323 

157 	164 
38 	38 

90 	90 

891 	895 

Numbers for the prosecution are not included, as the numbers are not available. 

2001  
12161 
6960 
11998 

2001  
36478 
1926 
36218 

2002  
12915 
7110 
12337 

2002  
15984 
4730 
16854 

2002  
36663 
1678 
36853 



1.7.2 Courts of Appeal 

Civil Appeals 
Number/year  
2000 	2001 	2002 

Incoming cases 	 1971 	1841 	1835 
Pending cases 	 1427 	1448 	1482 
Decided cases 	 1741 	1819 	1809 

Interlocutory appeals  — civil cases" 
Number/year  
2000 	2001 	2002 

Incoming cases 	 1426 	1370 	1431 
Pending cases 	 197 	218 	237 
Decided cases 	 1451 	1349 	1409 

Criminal Appeals 
When a decision of the Court of first instance is appealed, the Court of Appeal must consider 
whether the appeal shall be heard or not. If the case is heard there will be a re-trial, with a new 
hearing, and all evidence will be presented again. 31  According to the Criminal Procedure Act 
s. 321 the court of appeal may refuse to hear an appeal if the court finds it obvious that the 
appeal will not succeed. In the statistics, below, the difference between the incoming cases 
and the cases actually heard are the cases where permission for appeal is denied. 

If such permission is granted the case may be heard by a jury (appeal on the question of guilt 
if the maximum sentence exceeds six years), by three judges and four lay judges (concerning 
the question of guilt in other cases, and appeals on sentencing if the maximum sentence ex-
ceeds six years), or three judges (appeal on sentencing in other cases). 

Number/year  
2000 	2001 	2002 

Incoming cases 	 3100 	3607 	3474 
Pending cases 	 111 	 154 	124 
Decided cases 	 3099 	3564 	3504 

Criminal Cases — heard by jury 
Number/year  
2000 	2001 	2002 

Incoming cases 	 243 	303 	292 
Pending cases 	 134 	156 	 158 
Decided cases 	 239 	279 	287 

"The distinction between the two kinds of appeal is related to the Norwegian Civil Procure Act. To a certain 
degree an "interlocutory appeal" is used also when the case is decided. In relation to case load, the relevant 
distinction is that a -full appeal" normally goes to a hearing, whilst an "interlocutory appeal" normally is han-
dled in writing by the court of appeal. 
31  In some cases when the appeal is limited to the sentence a limited presentation of evidence is chosen. 
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Criminal Cases — heard by judges and lay judges 

2000 	2001 	2002 
Incoming cases 	 422 	485 	448 
Pending cases 	 176 	215 	183 
Decided cases 	 426 	446 	482 

Criminal Cases — heard by judges 

Civil Appeals 

Number/year 

Number/year  
2000 	2001 	2002 

Incoming cases 	 427 	483 	493 
Pending cases 	 121 	166 	193 
Decided cases 	 424 	439 	465 

Interlocutory appeals — criminal cases 32  
Number/year  
2000 	2001 	2002 

Incoming cases 	 3409 	3575 	3794 
Pending cases 	 44 	 46 	 60 
Decided cases 	 3420 	3574 	3777 

1. 7.3 The Supreme Court 
The Interlocutory Appeals Committee of the Supreme Court must give permission for a 
criminal appeal to be heard by the Supreme Court, in accordance with Criminal Procedure 
Act s. 323, and such permission shall only be granted if the case according to the Norwegian 
stare decisis doctrine will be relevant for other cases, or if there are strong reasons for hearing 
the case. In civil cases the Interlocutory Appeals Committee can refuse an appeal in a number 
of cases, in accordance with Civil Procedure Act s. 373. 
The statistics of the Supreme Court only give numbers for appeals, not interlocutory ap-
peals33 . There are also numbers on the total number of cases decided; this number includes 
both appeals and interlocutory appeals. 

Number/year  
2000 	2001 	2002 

Incoming cases 	 403 	374 	422 
Appeal denied34 	 318 	284 	305 
Pending cases 	 92 	 73 	 NA 
Decided cases 	 75 	 70 	 61 

32  In accordance with footnote 30. The same applies for criminal cases. 
33  On the difference between these, cfr footnote 30. 
34  The Interlocutory Appeals Committee has the power to deny an appeal, in certain circumstances. 
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Criminal cases35  
Number/year  
2000 	2001 	2002 

Incoming cases 	 74 	 65 	 94 
Pending cases 	 29 	 43 	 NA 
Decided cases 	 68 	 55 	 87 

2. 	Legal rules and actual functioning of case allocation between courts and within 
courts 

2.1 	Allocation between courts 

The question of what cases are to be heard by what court can — logically — be raised as three 
separate questions. 

First, there is the question on jurisdiction (subject-matter competence). As the general rule in 
Norway is that the courts have general competence within their geographical jurisdiction, this 
question is of limited interest. As pointed out, supra, paragraph 1.1, there are some minor 
exceptions. For the larger cities the judicial tasks are clearly divided between the courts, and 
there does not seem to be any reported cases on difficulties in practice. There may be some 
tension regarding the cases that can be brought before the land reallocation courts as well as 
before the ordinary courts, but in practice these cases seem to be limited. As mentioned, 
above, in paragraph 1.1, the court responsible for land disputes in Nordland and Troms has 
sole competence. 

Second, there is the question of functional competence. The general rule is that most cases are 
to be heard by the Courts of first instance in the first instance 36, supra in paragraph 1.1. 37  The 
question arises — mainly — as to the exception from this general rule. The main limitation is 
that only some Courts of first instance handle some labour law conflicts. 38  The question of 
what cases fall within the domain of this provision is not straightforward. 

Third, there are the rules on territorial competence. Under Norwegian law this is the most 
practical question, and this is what I will discuss in the following. 

2.1.1 Civil cases 
The legislation on venue in civil cases is somewhat scattered.(over what exactly?) The basic 
regulation is found in the Civil Procedure Act (1915). Norway is not a member of the Euro-
pean Union. There is a treaty on the rules of venue in the European Economic Area — the 
Lugano Convention." The Lugano convention is supposed to regulate the rules on venue be- 

35  The number only show cases where an appeal has been granted. 
38  The Civil Procedure Act, s. 2 no 1, the Criminal Procedure Act, s. 5. 
37  Prior to August 1, 1995, criminal cases where the maximum punishment was more that six years imprison-
ment started before the courts of appeal. The weakness with this system was that the question of guilt could only 
be tried once. The reason for the reform was to strengthen the rights of the accused, so the question of guilt may 
be tried twice in some cases . 
38  The Labour Act, s. 61 B. The District Court Committee proposed that this provision should be repealed, as 
this is an anomaly. However, the major Trade Union and the main employers society argued in favour of the 
provision, and their argumentation was accepted by the government, in accordance with St.meld. nr . 23 (2000- 
2001), p. 67, and accepted by the Parliament. 
39  The Lugano Convention is based on the Brussels convention, and the rules are similar. 
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tween the participating states (or Member States), but the Supreme Court has ruled that the 
convention also has implications for the internal rules on venue. As there has not been any 
rewriting of the relevant part of the Civil Procedure Act, the interpretation of some of the pro-
vision differs from the wording, due to the Lugano convention. 

The venue of a case can be decided depending on a number of factors, which will be de-
scribed. At the same time if more than one venue is possible for a case, the plaintiff may 
choose between the possible venues. 

The forum domicilii  
Any case can be raised in the judicial district where the defendant has his or her habitual resi-
dence, unless prohibited by other provisions. °  The question of habitual residence has two 
different aspects:first the defendant has habitual residence in Norway, second the place in of 
the habitual residence of the defendant in Norway. The civil Procedure Act s. 21 states that 
the forum domicilii for organisational entities is the district of the court in which the board of 
directors has its seat. 

Section 21 also implies that all cases against the Kingdom of Norway can be raised before 
the Oslo Court of first instance. 41  The Court of first instance Committee proposed that 
cases against the government could be raised at the forum domicilii of the plaintiff; the 
reason for this being twofold, partly that it would ensure the plaintiff an effective access to 
justice, and partly that these cases would be spread over more than one court. 42  The Gov-
ernment upheld the proposal, but found it reasonable to wait for a new civil procedure act, 
instead of amending the existing act. 43  The Civil Procedure Act Commission has put for-
ward a proposal in line with this." 

Special rules on venue  
In addition to the general rule on forum domicilii the Civil Procedure Act has a number of 
other — mandatory or alternative — venues. I will mention these briefly. 

Land disputes can be brought before the court of the district in which the land in question 
lies; if there is a question about the border between two or more pieces of land, it has to be 
brought before this venue, in other cases it may be brought before this venue. 45  

Disputes arising from a contract can be raised before the court of the district where the per-
formance should have taken place, or did take place. 46  However, if the plaintiff has forum 
domicilli in Norway, this is not applicable if the contract obligations concern payment of 
money.47 

4°  The Civil Procedure Act, s. 17, in accordance with s. 18. 
41  There are some provisions making modifications. The main exception follows from the Tax Collection Act s. 
48 no 3; these cases are to be brought before the venue where the administrative decision was taken. As the tax 
authority has local branches making these decisions the cases are heard all over the country. 
42  NOU 1999:22, p. 65. 
43  St.meld. nr. 23 (2000-2001), p. 65. 
" NOU 2001:32 , Vol. B, p 686. 
45  Civil Procedure Act, s. 22, s. 23 and s. 23a. 
46  Civil Procedure Act, s. 25. 
47  Civil Procedure Act, s. 25, sub-section 2. 
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The Business venue is indicative of the competent court in cases where the defending enter-
prise is concluding agreements on a permanent location, and the dispute has risen from such 
an agreement." The Business venue rule does also apply in some labour cases. 49  

Cases based on tort, can be raised before the venue where the tortuous conduct has taken 
place. 5°  The question of where a tortuous conduct has taken place is not straightforward. 

Disputes on heritance may be brought before the court of the (residence? place of death?) of 
the deceased. 51  

Some cases on maritime law can be raised either at the court of the home harbour of the ship 
or at the court of the harbour where the ship happens to be. 52  

Tithe case falls within Norwegian jurisdiction, but the defendant does not have a forum domi-
cilii in Norway; there are some provisions that make it possible to file a case concerning im-
movable property at the court in which district this immovable property is situated. 53  

If there is more than one defendant, one case might be raised against all defendants at the fo-
rum domicilli of one of the defendants, if the claimed obligation is identical or to a large ex-
tent identical. 54  

Custody cases shall be heard at the court of the forum domicilii of the child in dispute. 55  The 
hearing location of other family cases follows the general principle of forum domicilii of the 
defendant. 
Freedom of contract 
The parties are free to agree upon which court is competent in conflicts about their contract. 56  
For all practical purposes this is done when entering into a contract, where a clause of the 
contract stipulates that any dispute arising from the contract should be brought before a spe-
cial Court of first instance. This option is used to a certain extent. A number of contracts actu-
ally stipulates a Court of first instance, and most standard agreements developed by one part 
would often stipulate the court of the forum domicilii of the party that has written the con-
tract. 

With one possible exception there do not seem to be many examples of forum shopping, 
based on special knowledge in one court. It has, however, been argued that Stavanger Court 
of first instance handles a number of cases regarding contracts in the petroleum sector, includ-
ing cases that previously have been handled by arbitration. The actual extent of agreements 
stipulating this court as mandatory is unclear. 

Lis pendens  
As there is more than one possible venue for each individual case, it is possible that cases 
concerning the same subject matter are brought before two or more Courts of first instance. 

Civil Procedure Act, s. 27. 
49  Chill Procedure Act, s. 28. 
30 Civil Procedure Act, s. 29. 
51  Civil Procedure Act, s. 30. 
52  Civil Procedure Act, S. 31. 
53  Civil Procedure Act, s. 32. 
34  Civil Procedure Act, s. 33. 
55  The Children Act s. 57. 
3°  Civil Procedure Act s. 36. 
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Typically A might sue B and B sue A regarding the same subject matter in two different 
Courts of first instance. 
In these cases the regulation on us pendens, in accordance with Civil Procedure Act S. 64, 
stipulates that the last case filed should be dismissed by the court, ex officio. However, at the 
moment the court has no way of assessing the question of pending cases in other courts, so the 
court actually has to rely on the parties to bring the question of us pendens before the court. 
This will — to a certain extent — be overcome with the new Case Management System for the 
judiciary (LOVISA). 

Transfer of cases to another court 
In some cases it is convenient that a case that correctly has been raised before one court is 
transferred to another court. There are two set of rules, that may be relevant. 

In cases where one of the parties has claimed that all, or most of, the judges in the court are 
prejudiced and hence incompetent, the head of court (chief judge) has a possibility of putting 
the question of transfer to the relevant Court of Appea1 57 . The Court of Appeal has to power 
to transfer the case to another court. 58  

There is a more general provision opening possibilities for the transfer of cases between 
courts if there is just cause. A number of factors may be taken in consideration in which the 
parties and the receiving courts must be heard. If the receiving court does not object to file the 
case, the decision of transfer lies with the court where the case is brought before. If the receiv-
ing court objects to filing the case, the decision vests with the Court of Appea1 59, to which 
normally appeals against decisions of the first instance court can be lodged. 6u  This provision 
is flexible, and the legislation does leave discretion to the courts. There is some jurisprudence 
in this field. 

Proposed amendments  
There is a White Paper on a new Civil Procedure Act, 61  and the plan of the Ministry of Justice 
is to present a Bill to parliament in the beginning of 2005. According to the White Paper the 
main principles discussed here will be upheld, though some of the special rules will be mod-
ernised. At the same time, the obligations arising from the Lugano Convention will be made 
more easily accessible in the new Civil Procedure Act. 

International Aspects  
From a practical perspective there are very few cases with international dimensions to the 
question of court competence. It seems that Norwegian courts find that they have competence 
in cases to a large extent, and that a question arising more often relates to the applicable law. 

2.1.2 Criminal cases 

Main hearing —judgements  
The general rule is that the case shall be brought before the court, of the district where the 
criminal offence has taken place. 62  

57  Respectively, the Supreme Court. 
58  Cfr The Courts Act, s. 118. 
59  Respectively, the Supreme Court. 
60 The Courts Act, s. 38. 
61  NOU 2001:32 Rett pa sak 
62  The Criminal Procedure Act, s. 10. 
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It is not uncommon for one person to have committed several crimes in more than one judicial 
district. If such a situation occurs, the prosecution authority has the power to cluster the 
criminal cases when this may be done without undue delay or inconvenience. However, the 
last few years there has been a strife to bring cases more quickly before the courts. So the 
element of undue delay has been stressed. As the question of prosecution vests with different 
bodies within the prosecution authority, 63  these bodies have to agree with the clustering of 
these cases at one court. 64  In such case the prosecution authority may choose between the 
different venues. 65  

Transfer of cases  
The general rules, supra, paragraph2.1.1, apply also in criminal cases. However, there is a 
possibility to transfer the case with the permission of a competent court, to another competent 
court, and permission from the receiving court is not necessary. 66  

Permission of the accused 
With the permission of the accused the prosecution authority can bring the case before a 
court, which does not have territorial competence. As a consequence, when the accused ap-
pears in court, the court will not judge its competence ex officio. 67  

Other cases than main hearings  
In all other cases than main hearings, the case shall be brought before the court in the judicial 
district where the witness resides, or happens to be." The provisions, supra, paragraph 2.1.1 
relating to the transfer of cases or to the permission of the accused, apply also in these cases. 
It is an established practice that the prosecution authority has an option to choose the venue in 
these cases. There are, however, limitations. 

2.1.3 A few comments 
As the discussion indicates, there is no interference from the National Courts Administration 
or other administrative bodies. If there is a choice as to which courts will be addressed, the 
decision vests with the plaintiff. 
The application of the rules is rather straightforward, and there is almost no tension between 
different courts in practical life. The question appearing most often in practice seems to be 
related to possible incompetence of all or a majority of the judges. 69  

The number of Courts of first instance is to be reduced to 66, supra paragraph 1.3. In the de-
liberations leading up to the decision there was little focus on the relation between court com-
petence and efficiency. As will be discussed more in detail, infra, in chapter 3, the reason 
might relate to other mechanisms, e.g. staffing of the courts. 

2.2 	Allocation of cases within a court 

As mentioned, supra in paragraph. 1.2, a large number of courts are rather small, with very 
few judges, and a small number is rather large. Only two of the Courts of Appeal are divided 

63  Cfr paragraph 1.5 on the structure of the prosecution authority. 
64  The Criminal Procedure Act, s. 13. 
65  The Criminal Procedure Act, s. 14. 
" The Criminal Procedure Act, s. 15. 
67  The Criminal Procedure Act, s. 16. 
" The Criminal Procedure Act, s. 12. 
69  Regulated by the Courts Act s. 119. 
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in divisions, and only three of the Courts of first instance are so divided. The decision to es-
tablish divisions in the courts vests with the National Courts Administration. 70  

2.2.1 A few words on deputy judges 
As mentioned, supra, paragraph 1.6, a high number of judges in the Courts of first instance 
are deputy judges. These are not permanently appointed judges, and the position may be held 
for two or three years. They are — to a certain extent — meant for training of the persons hold-
ing these positions. Normally a deputy judge is rather young, with few years of practice after 
leaving law school. As the table in paragraph 1.2 indicates, about 40 Courts of first instance 
have only one permanently appointed judge with one or two deputy judges. For these courts 
there has to be a stronger control on what cases are actually handed to the deputy judges. 
This also applies in the larger courts, in relation to the deputy judges. 

2.2.2 The discretion of the chiefjudge 
The simple regulation found in the Courts Act is that the allocation of cases to individual 
judges falls within the discretion of the head of court (chief judge). 71  There is a provision 
enabling the issuing of a Royal Decree on the allocation of cases. 7  Such Decree does not ex-
ist, though there was a Royal Decree at an earlier stage. 

The question arising from this is what — if any — limitations are set for the discretion of the 
head of court in case allocation. This question has only to a limited extent been discussed in 
Norway, and the area is not altogether clear. It is therefore not possible to clearly indicate the 
present legal status regarding Norway. 
At the annual judges meeting in 2000 head of court John Karlsrud argued that the head of 
court has the power to: 73  

1. "Divide the judges into groups, provided that to all groups is allocated a full portfo-
lio of cases, and that each judge is equal within the group. 

2. Let specified cases be put on a cause list (rota), e.g. simplified criminal cases (in-
cluding custody hearings), enforcement cases, bankruptcy and liquidations. 

3. Allocate cases individually, in groups or any other way he or she might decide, in-
sofar each judge is treated equally. 

4. Give regulations to the administrative staff on the allocation of cases, and let the 
staff undertake the practical tasks. 

5. Select judges with a special responsibility for certain areas, to operate on behalf of 
the chief judge, or to take care of other judicial tasks or to deal with a case before 
the case is allocated to one judge. 

6. Allocate cases on a non-equal basis, or allocate one case to one specific judge 
based on criteria, such as working capacity, experience, backlog, rules on schedul-
ing. 

7. When needed reallocate cases on a voluntary basis. There should be a high toler-
ance for reallocation among the judges. In general, non-equal allocation, realloca-
tion and changing of cases, may prevent damage in the processing of cases. It is 

70 Cfr the Courts Act, s. 19, sub-section four (for the Courts of first instance), s. 11, sub-section three (for the 
Courts of Appeal) and s. 4 (for the Supreme Court). 
71  The Courts Act s. 19, sub-section three (for the Courts of first instance), s. 11, sub-section one (for the Courts 
of Appeal) and s. 7, sub-section one (for the Supreme Court). 
72  The Courts Act s. 19 sub-section five (for the Courts of first instance) and s 11, sub-section five (for the Courts 
of Appeal). 
73  Karlsrud (2000:6), the discussion is related to ordinary judges, not deputy judges. As indicated in 0 special 
considerations apply for deputy judges. The discussion is for the district court, but might be relevant also for the 
courts of appeal (Karlsrud 2000:1). 
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important to establish a climate for flexibility and acceptance that judges ask for 
help with their caseload, when needed. 

8. Decide the size of his or her case load. According to practice in a number of 
courts, the chief judge may, not only decide at a general level the type of cases, but 
also which cases he or she should hear. 

9. In a period, allocate to newly appointed judges, chosen cases, and also steer them 
away from types of cases that have a connection to previous employment, even 
though the judges is not incompetent." 

At the same time he argued that the head of court is not entitled to: 

1. "Allocate the judges to departments, based on different types of cases, or let one or 
more judges handle specific types of cases 

2. Repeatedly allocate special kinds of cases to one judge, because he or she has a 
special competence for these cases 

3. Against the will of a judge, allocate fewer cases or types of cases to one judge, 
unless there is due cause for doing so. The chief judge should be careful with such 
actions, and it is not permissible to use them as sanctions." 

As mentioned, the legal situation is somehow unclear. The argumentation of Karlsrud is not 
necessarily accepted in detail. The main reason for referring them — in detail — is to give an 
indication as to the legal situation in Norway. There were some plans by the Ministry of Jus-
tice to assess this. However, this was given a low priority in the last two years before the es-
tablishment of the National Courts Administration. 

According to the report Sound and efficient judiciary the competences of the head of court 
should be assessed (no 36)74 : 

"An assessment of the powers of the chief judge should be initiated, with a view of clarifi-
cation between what are regarded judicial and what are regarded administrative activities. 
The clarification should have as its objective to ensure an efficient use of resources in the 
judiciary, through an active and efficient leadership. It should also be assessed whether the 
main elements of the tasks of the head of court should be clarified by amendments of the 
Court Act. The assessment should also encounter the relation between the National Courts 
Administration and the courts." 

To the extent of my knowledge, no such work has been initiated by the National Courts Ad-
ministration. However, parts of this seem to fall within the scope of a new project on man-
agement in the courts that will be initiated in the near future. 

2.2.3 A more practical approach 
In most courts with more than one judge there is some version of an equal allocation of cases, 
based on some mathematical allocation. In most cases this implies that the cases are allocated 
by turn. 

In the courts that are divided in divisions, the same principle appears to apply at two levels; 
the cases are allocated to divisions by turn, and allocated to judges in the division by turn. 

74  Domstoladministrasjonen (2003b:30) 
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There are a number of cases, especially regarding civil enforcement, probate, insolvency, and 
so forth that in some courts are allocated to a limited number of judges. Typically these tasks 
are divided among the judges. At the same time, these cases are, in some courts, to a large 
extent handled by deputy judges. 

Based on my own observations, it seems that some heads of court take a more keen approach 
to the allocation of cases, whilst other simply rely on predefined rules within the court. My 
impression is that if rules are used, there is little tension among the judges, whereas any 
strong activity from the chief judge might create some larger tensions between the judges.' 5  
At the other hand, some heads of court — or heads of a court division — apparently have man-
aged to build a stronger feeling of cooperation and in these cases as more active role is ac-
cepted by the judges. 

In the courts with only one permanent judge and one or two deputy judges, the involvement 
of the head of court has to be stronger than in courts with hardly any deputy judges. 

Cause lists (rotas)  
Some of the larger Courts of first instance have developed cause lists (rotas) — for certain 
types of cases. Typically each judge is summoned to be responsible for summary criminal 
cases (including custody hearing) for a period of time. It seems that most of the larger courts 
have developed some kind of cause list for these cases. The underlying reason often is the 
custody hearings that have to be held the day the case is filed. In order to facilitate this there 
has to be an available judge. 

Some of the specialist courts in the larger cities have developed similar cause lists for liquida-
tion, bankruptcy, temporary injunctions, and so forth. 

At least two Courts of first instance have developed a system with cause lists for criminal 
cases. There is no allocation of hearing judges to each case before the day of the hearing, and 
the judge is supposed to take whatever case is allocated to him or her. In Oslo, one of the rea-
sons for developing such a system is that approximately 25% of the scheduled cases is never 
heard.76  They have, therefore, developed a system where more cases than might be heard are 
scheduled, in order to keep an efficient use of the judges. 

The courts of appeal  
In the Courts of first instance, one judge normally is responsible for the case from the moment 
it was filed, up to the moment of final decision. In the courts of appeal this is not so. Each 
court has developed some system for allocation of cases to judges. This judge is normally 
responsible for the case until the main hearing (or x weeks before the main hearing), at which 
time the case is allocated to new judges. In the court of appeal three judges sit in session. The 
courts of appeal schedule their cases based on pre-defined rules, and main hearing judges are 
allocated rather a short time before the date of the main hearings. The courts of appeal also 
have systems of schedules (rotas) for this allocation of main hearing judges to cases. 

75  At the moment a judge who does not agree with the allocation of cases has almost no practical options, if not 
coming to an agreement with the head of court. There is no procedure for complaint, so the only alternative 
would be to file a civil case against the Kingdom of Norway, represented by the National Court Administration. 
However, if one judge where to raise such a problem with the National Courts Administration, one would pre-
sume that the Administration would fry to mediate between the judge and the head of court. 
76  There are a number of reasons for this; in some cases the indictment has not been served on the accused; some 
witness has not been summoned; the accused does not appear in court, though his or her presence is necessary. 
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3. 	Un(expected) changes in caseload and backlogs 

With the introduction of unified case management systems in the Norwegian judiciary in the 
late 1980s and early 1990s, 77  the Royal Ministry of Justice also developed a standard for sta-
tistics, and a model for staffing of courts. The latter is based on empirical studies in 1993 and 
1995. The model gives x minutes of judges and x minutes of administrative staff for each 
type of case of the Courts of first instance. These minutes are compiled and the ideal staffing 
for each court is presented. This model for staffing has been paramount for the administration 
of courts, undertaken by the Ministry of Justice. The model is upheld by the National Courts 
Administration that also has indicated plans for further development. The National Courts 
Administration is in the process of developing a similar model for staffing of the Courts of 
Appeal. 

The statistics also include an annual presentation of caseloads, processing time for different 
types of cases, for each individual court, and compiled for the judiciary. 

At an aggregated level the output of the model, for 2002, indicates that most courts are staffed 
according to this model. As the figure below shows, there is one court that is severely over-
staffed. This is the Oslo Court of first instance, and there has been an ongoing discussion 
between this court and the Ministry of Justice for years on the applicability of the model for 
this court. At the same time the Oslo Court of first instance has been granted extra positions 
to reduce the backlogs, cfr infra paragraph. 3.2 
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Over and under staffing In the Courts of first instance 
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3.1 	Caseload in different courts 

The relevant view on the question of caseload is the caseload per judge (or administrative 
staff). The question will then be; are there differences in caseload between courts with the 
same — or similar — staffing?. As the table above indicates, there are some courts with a higher 
case load than others, but the vast majority of courts have similar caseloads. 

For a description of the introduction of IT in the Norwegian judiciary, see Hagedal (2001a) and Hagedal 
(2001b) 
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The practical use of the model for staffing has been — and still is — that if the model indicates 
that the court is understaffed, there is a good chance of getting funds for another judge or ad-
ministrative staff member. This, of course, provided that the general funds for the courts al-
lows this to happen. So far the general funding has — to a large extent — permitted additional 
staff. However, during the last years we have witnessed an increased caseload, and the fund-
ing seems insecure. One of the reasons for the increased caseload seems to be related to the 
additional staffing with the police and with the prosecution authority. The Ministry of Justice 
is aware of the relations between increased employment in the police and the caseload in the 
courts, but no model has been developed. At the same time, in the political sphere, there has 
been a strong drive for increased staffing in the police. If this attitude prevails, the caseload in 
the judiciary will increase, and unless funding for more staff is obtained, the judiciary will not 
be able to meet its obligations. 

Viewed over time, there are few instances where one court has a strong increase in caseload 
during one particular year. For each court caseloads seem to remain rather stable, or rather 
that change develops over time and not unexpectedly. 

Especially the courts in the larger cities argued that the model for staffing did not meet their 
requirements. The main argument was that they had cases that were more complex and took 
longer time to process. As a result of this, the model was modified for these courts. 

3.2 	Backlogs 

There seems to be a correlation between processing time and backlogs. 78  The normal view is 
that the backlogs create longer processing times. 

To the extent of my knowledge there is no hypothesis as to why some courts have backlogs. 
However, three courts 79  have been viewed as having problematic backlogs, and these courts 
have — with funds from the Ministry of Justice — established projects to reduce the backlogs. 
In establishing such a project the courts have taken on additional staff, normally temporary 
staff. Such projects have been going for some years, and progress is viewed to some extent. 
The backlogs are not reduced as much as hoped for. A problem is that the caseloads have in-
creased at the same time. However, e.g. Gulating Court of Appeal has realised a reduced av-
erage case -processing time, and reduced backlogs. The court did this at the same time as the 
court was reorganised, which indicates that the new organisation was an improvement. 

3.3 	Processing time in different courts 

From the early 1990s time standards have been set for the courts. For the Courts of first in-
stance the time standards are: 

- Ordinary civil cases: 6 months 
- Ordinary criminal cases: 3 months 

78  There is no formal definition of backlogs in the Norwegian judiciary, as this seems to based on the discussion 
relating to processing time. The argument seems to be that Court X has a backlog because it is unable to sched-
ule its cases within reasonable time. In assessing the reduction of the backlog, one normally assesses the amount 
of cases that are not decided by the individual court. 
79  Oslo District Court, Eidsivating Court of Appeal and Gulating Court of Appeal. 
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- Summary criminal cases 1 month 

These time standards have been presented by the Ministry of Justice to Parliament together 
with the annual budget proposals. After the establishment of the National Courts Administra-
tion the status of these time standards are somehow unclear, due to an unlucky editorial pres-
entation of the budget proposa1. 8°  

At the moment there has not been made any attempt of defining time standards for different 
types of cases, with the exception of two categories of criminal cases. Where the defendant is 
in custody or was under the age of 18 at the time of the alleged crime, the hearing shall start 
within six weeks after the case was brought to court, in the court of first instance, and within 
eight weeks after permission to appeal has been granted in the court of appeal. 2004 is the 
first year where statistic on these cases will be produced. 

At the same time, some cases are generally accepted as priority cases, and should be handled 
more quickly than other cases. This includes child custody cases and labour disputes. There 
are no statutory time standards, no accepted time standards and no available statistics on the 
processing times for such cases. It is obvious to me that something should be done in this re-
spect, and there is some acceptance within the National Courts Administration for such a 
view. 

Since the introduction of time standards any court that does not meet the time standards, is 
obliged to explain its time usage. However, few further measures have been taken towards 
these courts. At the same time, as long as the courts meet the time standards, the Royal Minis-
try of Justice has not made any efforts to reduce the processing time in these courts. 

The next table indicates the processing time for ordinary civil cases in each Court of first in-
stance in 2002 

8°  Cfr supra, paragraph 1.4 
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So far there has not been any study as to why some courts have longer processing time than 
others. Presumably, some courts have longer processing times due to backlogs. For the rest, 
there may be a number of reasons. What is known, is that some heads of court have a strong 
focus on processing time, whilst others do not. With the present statistical material, there is no 
information about the average processing time, depending on the actual processing of the 
case. Hence, if you are able to obtain a settlement at an early stage, your average processing 
time will be reduced. 81  

In the evaluation of the court structure in Oslo some attempts were made to evaluate the proc-
essing time of each individual judge. As indicated in the table, the average time for civil 
cases was 293 days for Oslo Court of first instance. Nine judges had an average processing 
time of more than 350 days, whilst six judges had an average processing time between 200 
and 230 days. No statistical data were obtained for other years, but the impression of the 
leaders in that court is that this was not different from their impression of the production of 
the individual judges over previous years. 82  

3.4 	Organisational problems in some courts? 

The question of organisational problems in individual courts may be straightforward. How-
ever, the Royal Ministry of Justice was rather reluctant in addressing such problems. The im-
pression is that the Ministry was of the opinion that there were some problems in one court; 
hence it would take this up with the head of court. If, however, the head of court would not be 
interested in addressing the question, little would happen. In a few cases there were problems 
that became so apparent that they had to be addressed. 
The reason for this reluctance is found in the constitutional division of powers, as the Ministry 
was part of the administrative branch. Interference from the administrative branch in the judi-
ciary was not taken lightly. 

With the establishment of the National Courts Administration, this "problem" does no longer 
exist. It is presumed that the National Courts Administration will take a more active role in 
these questions. At the moment no initiatives have been taken in this respect. A more general 
project on management in the judiciary is about to start, and one may hope that the findings of 
this project will be used as input for the tasks that are to be fulfilled by the National Courts 
Administration in the future. 

3.5 General remarks on the use of non permanent judges 

The Courts Commission was appointed by Royal Decree 8" March 1996 and presented its 
report on 20th  April 1999. This report is published as NOU 1999:19. One of the tasks of the 
Commission was to assess83 : 

Temporwy judges. Judges, including assistant judges, may be appointed for a limited pe- 
riod of time. As temporarily appointed judges, they do not enjoy the same security of ten- 

81  It is unclear why the Royal Ministry of Justice never has produced any statistics as to the average processing 
time in cases where a judgement is passed on. Likewise, it is unclear why the National Courts Administration 
has not asked for such statistics. 
82 Knoff (2003:53) 
83  NOU 1999:19 p. 396. 
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ure as permanently appointed judges. The Commission will «examine and evaluate and as-
sess the existing arrangements and current practices and, if appropriate, propose changes». 

The Commission stressed that there were a number of different types of non-permanent 
judges in Norway: 84  

• "Judges who are temporarily appointed for a limited period by decision of the 
Council of State, the Ministry of Justice, or a County Governor; 

• Deputy judges who are appointed by the president of a court for a period of up to 
two years, with limited opportunity for renewal of the appointment; 

• Extraordinarily appointed Court of Appeal Judges who are appointed from amongst 
retired judges by the Ministry of Justice for one year at a time, to be called by the 
senior judge president of the Court of Appeal in individual cases; 

• Judges from the District and City Courts who are called to serve in the Court of 
Appeal; 

• Already appointed judges who are appointed by the Ministry of Justice or the 
County Governor to sit as substitute judges in individual cases before other courts 

The two categories that apply to the courts of appeal are discussed in 0. The Commission ar-
gues on the principal aspects of temporary judges and argue that the use of temporary judges 
should be reduced in some respects. 48  The details will not be discussed here. 

Based on the report from the Courts Commission, the Government presented a bill to the par-
liament. Some of the proposals were upheld, and some were amended by the Government. 
Briefly, following the general hearing, the principal aspects and practical aspects had to be 
balanced. A number of courts had aired their view, and the balancing of interest differed be-
tween the courts. 
Relevant parts of this bill are: 

• Appointment of judges allocated to more than one court should be tried and evaluated 
• Appointment of extra judges in larger courts — that has to lend judges to other courts — 

should be tried and evaluated. 
• The possibility of appointment of judges for one case should not be continued; instead 

cases will be transferred to another court." 
• Judges may be appointed to act in another court for a period of time, normally not 

more than two years, in addition to his or her ordinary tasks as a judge. 
• The use of deputy judges should be reduced 

The proposals have been accepted by the Parliament. However, so far no judges have been 
appointed to act in another court. Likewise no extra judges have been appointed. Due to the 
current reduction of heads of court there is a possibility that they will act in other courts. The 
details are — at the moment — somehow unclear, as the agreements between these former head 
of courts and the National Courts Administration just recently has been finalised. 

" NOU 1999:19 p. 406 
85  See NOU 1999:19 p 207— 244. 
86  In accordance with the Courts Act s 38 and s 119. The reason for this is that with the former system the 
County Governor could, in these cases, decide which judge should handle each case. The practical use of this 
provision — and the new one ordering to transfer such a case to another court — is that it implies with incompe-
tence for all or a majority of judges. 
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3.6 	"Task force" of judges 

In the Courts of first instance there was a system in the 1980s with deputy judges employed 
by the Ministry of Justice that worked in different courts with severe backlogs. This system 
was abolished. The reason for this partly was that recruitment was difficult, and partly that 
this was not cost efficient. At the same time, the severe backlogs that some courts had in the 
1980s have been worked down, and the Ministry focused more on a pro-active approach to 
backlogs. There have been some cases where courts have been granted temporarily judges, in 
order to prevent backlogs. However, with the model for staffing, and statistical information, 
the Ministry has the necessary tools in order to identify potential backlogs. 

With the present reduction of the number of Courts of first instance a number of former heads 
of court will loose their positions. Due to constitutional and other provisions, these heads of 
court are not transferred to ordinary positions as judges. They will be affiliated with one 
court, but with a high degree of flexibility. Under the agreements entered into with these 
heads of court, some will work as flexible judges, and work on the peak loads in other courts. 

3.7 	The use of non-permanent judges in the courts of appeal 

The Courts of appeal have flexibility in the use of judges as there are two kinds of non-
permanent judges they may use: 87  

• "Extraordinarily appointed Court of Appeal Judges who are appointed from 
amongst retired judges by the Ministry of Justice for one year at a time, to be called 
by the senior judge president of the Court of Appeal in individual cases; 

• Judges from the District and City Courts who are called to serve in the Court of 
Appeal" 88  

The head of court decides for each individual case which judge should be called and which 
extraordinary judges should participate. In practice the heads of court have made guidelines 
for this. It is also worth mentioning that it is possible to call a judge from the first instance 
from anywhere in the country, but if the court of appeal wants a judge from outside its own 
geographical area the judge must agree. 

Until 2002 the courts of appeal could have the decision making panel composed of one ap-
pointed judge as the president of the panel, and two non-permanent judges. Actually the 
president of the panel might be a temporarily appointed judge. In 2002 this was amended, and 
now two ordinary judges must be part of the decision making panel. 

In 2002 all Courts of appeal had 67 — 77 % of the man hours in session with permanent judges 
and the rest with non-permanent judges. The use of non-permanent judges differs, as some 
courts of appeal have a high percentage of judges of the courts of first instance, and others 
have a high percentage of extraordinary judges. 

Prior to 2002 some courts of appeal had a rather low percentage of permanent judges. E.g. 
Agder Court of Appeal in 1999 used 49,2% permanent judges, i.e. more than 50% of the man 

87  In addition to the general possibility of temporarily appointed judges, i.e. judges who are appointed as ordi-
nary judges, but for a limited period of time. 
88  NOU 1999:19 p 406. 
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hours in session were by non-permanent judges. During the last 5 years the statistics show 
that there has been a gradual increase in the use of permanent judges. To a certain extent this 
is because the courts filled more positions as permanent judges. E.g. Gulating Court of appeal 
has a number of open positions, as recruitment was difficult. 

4. 	Emerging problems and creative solutions 

As indicated in this report, the Norwegian judiciary is undergoing changes. A new National 
Courts Administration has been set up, the number of courts of first instance is being reduced, 
in addition the task of maintaining the land registry is removed from the courts, reducing the 
number of administrative staff At the same time a new line of ICT solutions is being devel-
oped and introduced in the judiciary. 

The question of allocation of cases to courts has only to a limited extent been addressed as a 
problem. The rationale behind the reduction of the number of courts of first instance has to a 
larger extent been based on other parameters than efficiency. 

As mentioned before, a model for staffing has been developed for the Courts of first instance, 
and up till now new judges and administrative staff have been made available to the courts 
that where understaffed. At the moment the National Courts Administration has set up a pro-
ject group to develop a similar model for the Courts of Appeal. In doing so it seems apparent 
that some of the weaknesses in the model for the Courts of first instance should be solved. 

In order to uphold the services of the judiciary it is necessary to deliver justice in due time. It 
is necessary to develop a better understanding of court administration. The National Courts 
Administration is in the process of launching such a project. In compliance with the Norwe-
gian tradition it is necessary to have adequate staffing for each court. In doing so it seems to 
be necessary to develop better models for staffing, and keep a pressure on the Government 
and the Parliament for a sound founding of the courts also in the future. 
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1997 	1998 	1999. 	2000 	2001  
Portuguese citizens 	9 957 270 	9 979 960 	9 997 590 	10 242 900 10 335 559  
Foreigners 	175 263 	178 137 	190 896 	208 198 	226 715 

1. 	A brief description of the Portuguese judicial system 

The Portuguese population has increased about 3,8% over the last five years, totalling, in 
2001, 10.335.559 inhabitants. 

Table 1 
Portuguese inhabitants (1997-2001) 

Source: Estatisticas da Justica 2001 

One of the founding principles of the Portuguese legal system is that of the independence of 
the courts. The Constitution of the Portuguese Republic expressly declares that the courts, 
whose essential function is to administer justice, are sovereign entities of the State, like the 
President of the Republic and Parliament. They are, naturally, independent of parliament and 
the executive, and only subordinated to the law. 

The Portuguese judiciary organisation was established by Law n° 3/99, of January 13 th  
(Judicial Oganisation Ac), and regulated by Decree-Law if 186-A199, of May 31' t. The Por-
tuguese territory is divided into four judicial districts, whose centres are in Lisbon, Oporto, 
Coimbra and Evora. These judicial districts are divided into judicial circuits. Judicial circuits 
can comprise one county (such as the Lisbon judicial circuit) or several counties. Law estab-
lishes the seat of the court of each county and its territorial jurisdiction. Nowadays, the territo-
rial jurisdiction of each county is very close to the territorial competence of each municipal-
ity, especially in the urban areas. 

The Constitution and the Law establish the existence of the following courts in the Portu-
guese judicial system: the Constitutional Court; the Supreme Court of Justice; the judicial 
courts of first and second instance (tribunais da relactio); the Administrative Supreme Court, 
the administrative courts of first and second instance (tribunals centrals administrativos); the 
Court of Auditors, institutional or ad hoc arbitration, as well as the justices of the peace (jui-
gados de paz). 

The Constitutional Court is specifically responsible for constitutional matters. Administra-
tive matters are dealt with in the separate administrative court hierarchy. This leaves criminal 
and ordinary civil matters to the "judicial courts". 

The judicial hierarchy consists of courts of first and second instance and the Supreme 
Court of Justice. The division between courts of first and second instance is related to the sys-
tem of appeals. The courts of second instance are called tribunals da relaccio, and there are 
currently five of them in action. The Supreme Court of Justice (Supremo Tribunal de Justica) 
is the highest entity in the hierarchy of the judicial courts. It is possible to appeal to this court 
for a third evaluation of a case. In some situations, an appeal can be brought to this court di-
rectly from the first instance court. 

First instance judicial courts generally are the county courts. These county courts 
(tribunals de comarca) are courts of general jurisdiction with power to decide on all the cases 
not submitted by law to another court. In accordance with the Constitution and with the legis-
lation mentioned above, the courts of first instance are organised according to subject matter 
(specialized courts), territory and value or form of procedure (special courts). The Judicial 
Organisation Act foresees the creation of specialized and special courts in a specific county, 
when the government, due to various factors, like the amount of pending cases and social de-
mand, so decides. 
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The territorial jurisdiction of the first instance judicial courts generally coincides with the ter-
ritory of the county. However, specialized courts may have territorial jurisdiction over more 
than one county or over more than one judicial circuit. In special circumstances, a judge may 
be appointed to more than one court of first instance. 

According to the Judicial Organisation Act, specialized courts: criminal investigation 
courts; family and children courts; labour courts; commerce courts; maritime courts; and 
judgment-execution courts. Specialized courts exist, in larger numbers, in the most important 
counties (urban areas). They have power to decide on cases related to specific matters, regard-
less of their value and form of procedure. 

Map 1 
Specialized Courts' Territorial Competence 

Commerce courts 

Family and children courts 
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Criminal investigation courts 

Labour courts 

The number and territorial competence of specialized courts are limited. Labour courts are an 
exception. There are 50 of them (50) and they extend their competence over most of the coun-
try. But even so, they are located only in urban areas. 

The Judicial Organisation Act establishes the following special courts: civil panel courts 
(varas civeis), criminal panel courts (varas criminais), panel courts with mixed civil and 



1997 	1998 	1999 	2000 	7 001 
Jufzes Conselheiros 	66 	65 	73 	83 	76  
Juizes Desembargadores 	259 	265 	322 	312 	317  
Juizes de Direito 	 1190 	1233 	1204 	1229 	1297  
Total 	 1515 	1563 	1599 	-- 1624 	1690  
ln'JudiciaFcouns'r. ar 2767 	1324l 	1382 	- 	 68 	1440  

,ger TOOTOOtlinlialinTa 	 1 4 	13 	14  

criminal competence (varas mistas) (panel courts are formed by three judges and their compe-
tence over civil and criminal cases is specifically established by Law), civil (juizos civeis) and 
criminal (juizos criminais) trial courts (that have only one judge), small claims courts (juizos 
de pequena instancia civel) and misdemeanour courts (juizos de pequena instancia criminal), 
and execution courts. The special courts have power to decide on specific matters according 
to their procedural value and the form of procedure. For example, in some counties, petty 
crimes are tried in misdemeanour courts. 
The courts of general jurisdiction, the specialized courts and the special courts may be inter-
nally organised into different departments. 

2. 	Judicial administrative staff 

The judicial administrative staff is composed of judges, public prosecutors, assessors, court 
administrators, law and court clerks, lawyers and execution officers. 

The judges hold the offices of the judicial power of the State, which they exercise in an 
independent manner. In what concerns both ordinary and administrative jurisdictions, the law 
establishes three categories of judges: judges of the higher courts, who are called "consel-
heiros"; judges of the second instance courts, who are called "desembargadores"; and judges 
of the first instance courts, who are called "juizes de direito". The High Council of Judges and 
the High Council of Administrative and Tax Courts are responsible only for managing and 
disciplining judges. 

Table 2 
Number of Judges (1997 -2001) 

Source: Estatisticas da Justiqa 2001 

Public prosecutors, among other duties, take part in the execution of the criminal policy de-
termined by the political power; exercise criminal action guided by the principle of legality; 
and promote democratic legality. These public prosecutors are independent from the execu-
tive power, self-governed, and have their own status, very similar to that of judges. The At-
torney General's Office, presided over by the Attorney General, is the highest-ranking de-
partment in the Public Prosecution Service. It has disciplinary and management responsibili-
ties exercised through the High Council of the Public Prosecution Service. 

Besides the Attorney General, there are Assistant Attorney Generals (who usually repre-
sent the Public Prosecution Service in higher instance courts), State Prosecutors and Assistant 
State Prosecutors (who usually represent the Public Prosecution Service in first instance 
courts). 

'Not all judges are, at one time, exercising their judicial career in a court. From the total number of judges, some 
are assigned, for a limited period of time, to perform other tasks, such as managing administrative services con-
nected to the judicial system. 
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Table 3 
Number of Public Prosecutors (1997-2001) 

1997 	1998 	1999 	2000 	2001 
;ASiistaiit Attorney 

.Generals 
$tate  Prosecutors 

ssistant 	State 
r'ilAsecutors  

Total 
In Judicial Court; 
per 	100 

inhabitants 

197 
766 

205 
775 

, 1 	155 

205 
778 

1138 
999 - 

161 

333 
686 

1180 
1068 

354 
711 

1227j 
10701  

Source: E,statisticas da Justica 2001 

Law n. 2/98, of January 8 th  created the position of judicial assessor 3 . The judicial assessors' 
function is to assist the judges and the public prosecutors by gathering information on the law, 
literature and judgements, as well as to summarize scientifically relevant decisions and organ-
ise them into flies and databases. They can also have other responsibilities, which are dele-
gated by a judge or public prosecutor, such as issuing minor decisions, setting up the service's 
work schedule and drafting procedural documents. They are assigned to the Supreme Court of 
Justice and to the courts of second instance (tribunals da relapio). They can also be placed in 
first instance courts when the volume and complexity of caseloads so requires. 

Table 4 
Number of Judicial assessors, by court, in December, 31st, 2001 

Source: Estatisticas da Justice' 2001 

2001 
Supreme Court of Justice 
Second Instance Courts 
Judicial First Instance Courts 
Administrative and  Tax Courts 
Other Courts 

11 
7 
11 

17 

The Law foresees the appointment of court managers. Their generic duties are to help the 
presidents of the most complex courts with their administrative duties, and to support them 
when they so request, under their guidance and supervision. In these courts, the court manager 
also operates as a decentralized body of the Ministry of Justice, having specific responsibili-
ties regarding logistics, budget control, and human resource management. However, there 
hasn't been appointed any court manager so far. Our investigation points to the need for a 
specialized manager of the court. It also pointed out that the implementation of this reform 

2  Not all public prosecutors are, at one time, exercising their career in a court. From the total number of public 
prosecutors some are assigned, for a limited period of time, to perform other tasks, such as managing administra-
tive services connected to the judicial system. 
3  The judicial assessor is a special Law clerk that exists in higher courts and in courts of first instance with a high 
number of cases entered. As we can see in Table 4, they are quite few. 
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has been postponed mainly due to some issues brought by judges, law clerks and court 
clerks.4  

The duties of Law Clerks consist of assisting the judges and public prosecutors with the 
proceedings. Law clerks also perform a series of legally established duties, namely, running 
of the clerks' bureau or of the office of the court-unit, compiling statistical charts, and keep-
ing records of the clerk of the court's office's expenses. 
As regards procedures, the Law gives law clerks and court clerks powers to summon the de-
fendant in civil procedures and to issue administrative decisions when delegated by a judge or 
public prosecutor. 

Table 5 
Number of law clerks and court clerks in Judicial Courts (1997-2001) 

Source: Estatisticas da Justice: 2001 

In Portugal, as in most European countries, advocacy is the legal career whose duties are to 
perform the power of attorney or to independently provide legal consultation, to defend the 
rule of law and the citizens' individual rights and guarantees, as well as to collaborate in the 
administration of justice s. Lawyers should also, through the Bar Association, be heard regard-
ing new bills concerning advocacy and the general competence of attorneys. There is no es-
tablished specialization for lawyers in Portuga1 6. 

Table 6 
Members of the Bar Association in December, 31" 

LEM 
WITC4OIN 
ERIE1 

0 

El= 
MIS 

2 000 KOH 
019 

Source: Estatisticas da Justice: 2001 

In 2003, the function of execution officer was established with specific competences consid-
ering civil executions. 

As we can see from the tables above, in 2001, Portugal had, in judicial courts, 1,440 
judges, 1,070 public prosecutors and 9,446 law and court clerks. The number of judges, pub-
lic prosecutors, law and court clerks, and, particularly, lawyers (currently around 19,000) rose 
significantly, in absolute and relative terms. In the case of judges, public prosecutors, and law 
and court clerks, the increase reflects the system's response to the growth of both civil and 

4  Gomes, Conceicao (coord.) (2001a), A administracao e gestio da justica na &cads 
de 90— Anilise comparada das tendencias de reforma. Coimbra." 
5  by Law, lawyers have the general duty of collaboration with the courts. For Stance, they should endeavor not 
to use the courts without due cause, and they should notify the court when they have relevant information for the 
planning of the court proceedings. 
° As far as we know, there is an ongoing debate considering the specialization of lawyers in some areas like, for 
instance, administrative law. 
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criminal litigation. Some procedural and structural reforms (the creation of new special and 
specialized courts) have also contributed to the same trend. 

The growth of the number of lawyers is mostly independent of the variation in the demand 
for judicial services, and is mainly due to the creation of new private Law Schools. In addition 
to the five existing state Law Schools, many private schools have been created in a short pe-
riod of time. Although the Ordem dos Advogados (Bar Association) has tried to control access 
to the profession through an examination, this system has not yet proven to be very selective. 

3. New Information and Communication Technologies 

The new information and communication technologies have been widely considered as an 
essential instrument for the renewal of the court and case management methods and, as a re-
sult, for the renewal of the administration of justice itself. The importance of the information 
technologies' contribution in the building of a more swift, transparent and accessible justice 
has been a part of the governmental discourse since late 1998, when the Judiciary Computeri-
zation Plan was approved. This Plan, still in force, aims at, among other goals, connecting all 
courts and justice administrative services in a network; and at introducing procedural man-
agement software to automate most of the clerk of the court's office's tasks. 
Also worth mentioning are technological innovations, such as the internet access to jurispru-
dence databases, the payment of justice fees through ATMs, the possibility of emailing briefs 
(which, when used, automatically reduces court fees by 10%), the videoconference system 
(witnesses and experts can be heard this way from outside the county) and the possibility of 
internet consultation of the processes by the lawyers (only foreseen for the administrative and 
tax jurisdiction). 

4. 	Allocation of cases between courts 

As was mentioned above in section 1, the Portuguese legal system foresees two major juris-
dictions: the ordinary jurisdiction and the administrative and tax jurisdiction. This last was 
recently fundamentally restructured. It is, among others, the competence of the administrative 
and tax courts to handle the litigation generally related to rights and interests protected by 
administrative law and to public servants' civil responsibility. This jurisdiction comprises 
three hierarchical types of courts: the Supreme Administrative Court, the second instance ad-
ministrative courts and administrative and tax courts. 

The Supreme Administrative Court (SAC) resides in Lisbon and has jurisdiction over the 
whole Portuguese territory. This court is divided into two sections: the administrative conten-
tious section and the tax contentious section. The SAC generally decides appeals from deci-
sions of inferior courts and also issues first instance decisions, among others, over actions 
from the highest instances of the state, such as the President of the Republic and the Prime 
Minister. 

There are two second instance administrative courts, one in Lisbon and the other in 
Oporto. These are typical second instance courts, generally deciding over appeals from deci-
sions of first instance administrative courts. 

First instance courts are the administrative and tax courts. Their territorial competence is 
assigned by the defendant's residence or headquarters. However, there are specific assignment 
rules according to the territorial competence of the court. For instance, in cases related to real 
estate, the competent court is the one of the county in which the estate is located, and in civil 
liability cases for which administrative bodies are responsible, the competent court is the one 
of the county in which the tort has occurred. 
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The judicial courts are the ordinary courts in civil and criminal matters and have jurisdic-
tion over all matters not assigned to another judicial order. 

The ordinary jurisdiction is organized in three hierarchical degrees: the Supreme Court of 
Justice, the ordinary second instance courts (tribunais da relaccio), and the ordinary first in-
stance courts. 

The Supreme Court of Justice has competence over the whole Portuguese territory and is 
the highest organ within the judicial courts hierarchy. It decides over appeals against deci-
sions of inferior courts but, generally, only on questions of law. 

There are presently six second instance judicial courts (tribunais da relacdo) in the judi-
cial districts 7  of Lisbon, Oporto (which also comprises a court in Guimaraes), Coimbra and 
Evora (which also comprises a court in Faro). The second instance courts have a criminal, a 
civil and a social section, deciding over appeals against decisions of first instance courts. 

The establishment of territorial competence within first instance courts obeys different 
rules, according to the different kinds of litigation. Within civil procedure, the territorial com-
petence is usually assigned according to the residence of the defendant. There are, however, 
specific rules for certain kinds of proceedings like, for instance, debt claims, in which the 
court with territorial competence is the one identified in the contract (generally the one of the 
debtors' residence); in real estate processes the territorial competence follows from the loca-
tion of the property; in actions for execution, the competent court is the one which has tried 
the declaratory action or the court of the county where the obligation is due. 

Regarding civil justice, the courts' territorial competence, which is established by law, can 
be changed by agreement of the parties (agreed competence). This happens, for example, in 
contracts celebrated with mobile communications companies, banks and insurance compa-
nies. 
Within criminal procedure, the courts' territorial competence generally is established accord-
ing to the place where the crime was committed. 

Moreover, the Portuguese judicial organization foresees two major divisions when it 
comes to first instance courts: courts of general competence (county courts) and special 
courts, when it comes to matter; and courts of general competence and courts of specialized 
competence, when it comes to applicable procedural form or action value. 

County courts have general competence, as far as specific proceediings have not been as-
signed to another judicial court. The specialized competence courts, within their territorial 
range, only judge processes concerning specific matters. 

There are the following courts of specialized competence in Portugal: criminal investiga-
tion courts; family and children courts, which judge, among other matters, divorces, custody 
and guardianship of children under the age of sixteen; commerce courts, which judge, namely, 
bankruptcy proceedings and partnership agreements' matters; labour courts, which judge, 
among others, matters regarding dependent work, accidents in work and occupational dis-
eases; maritime courts, with jurisdiction over matters regarding ships and generally all issues 
related to maritime contracts; and Judgement-Execution courts, with competence to control 
and to decide over matters related to the execution of prison sentences g . 

Considering the latest official data available (2001), the judicial jurisdiction counted three 
hundred and twenty seven (327) first instance courts (about 3,2 per 100,000 inhabitants) and 
eighty four (84) are courts of specialized competence. 
Concerning the applicable procedural form and the action value, there are courts of general 
jurisdiction and special courts. There are the following special courts in Portugal: civil panel 

' The judiciary organization statute/law breaks the Portuguese territory into four judicial districts (in Lisbon, 
Oporto, Evora and Coimbra), which, on their turn, are divided in 55 judicial circuits, and these are divided in 237 
counties. 
8  The judgment-execution judge has competence to control the conditions of detention and to decide if the in-
mate is entitled to short leaves or if he should be on probation. 
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courts (for causes above 3.740,98 €) and criminal panel courts (for severe crimes); civil trial 
courts9  and criminal trial courte; small claims courts 11  and misdemeanour courts 12  (related to 
small values and petty crimes); and execution courts 13 . 

Regarding the courts' constitution, first instance courts may be single judge courts; collec-
tive courts (composed of three judges) and jury courts (composed of the president of the col-
lective court, who presides, of the other judges, and of the jurors). These last courts only de-
cide criminal cases. 

Fig. 1 
Courts Organization Chart 
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If two or more first instance courts, from different jurisdictions, find themselves incompetent 
(negative conflict of jurisdiction) or competent (positive conflict of jurisdiction) to rule over a 

9  Civil Trial Courts judge all cases when there are no Civil Panel Courts. If there are Civil Panel Courts, they 
judge cases up to 14.963 E. When there are Civil Panel Courts and Small Claims Courts, Civil Trial Courts judge 
cases from 3.740 up to 14.963 E, if they concern debts and civil liability, and upto 14.963 E in other cases. 
10 Criminal Trial Courts, when there are no Criminal Panel Courts, judge all cases. When there are Criminal 
Panel Courts they judge crimes punishable with imprisonment until 5 years and cases which can follow the very 
summary, summary or abbreviated procedures. When there are Criminal Panel Courts and Misdemeanour Courts 
they judge crimes punishable with imprisonment until 5 years, but only if they don't follow the summary, abbre-
viated or very summary procedure. 
11  Small Claims Courts judge cases below 3.740E, but only if they concern debts and civil liability. 
12  Misdemeanour Courts judge crimes punishable with imprisonment until 5 years that follow the summary, 
abbreviated or very summary procedure. 
13  Executions courts are newly created courts that will be responsible, in some counties, for civil executions. 
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certain cause, the conflict may be solved by the Supreme Court of Justice or by the, so called, 
Court of Conflicts", according to the cases. 

According to the criteria established by law, each court has legal capacity to officiously 
determine its jurisdiction and competence over a specific cause. The incompetence, in some 
cases, may only be alleged by the parties. If two or more first instance courts, within the same 
jurisdiction, find themselves incompetent (negative conflict of competence) or competent 
(positive conflict of competence) to judge a certain cause, the conflict is generally solved by 
the Second Instance Court, with the possibility of appeal to the Supreme Court ofJustice 15 . 

If a suit is brought while another identical suit (concerning the same parties, the same 
pleading and the same cause) is still pending in a different court, as a rule, one of the courts 
will find itself incompetent. However, if the court where the second suit was brought finds 
itself competent, or if the suit is brought to the same court, the parties, or the court, may, offi-
ciously, plead pendency, which implies the acquittal of the defendant from the second suit, 
preventing the court from contradicting or reproducing a previous decision. 

Portuguese courts can't judge a case after a first decision has passed in rem judicatum. If a 
suit, identical to another already passed in rem judicatum, is brought to court, both the parties 
and the court may plead res judicata, meaning that the defendant is acquitted in that instance. 
If, however, two contradicting decisions are pronounced, the first to pass in rem judicatum 
prevails. 
According to the legal rules mentioned above, concerning allocation of cases between courts, 
the courts' competence for the trial of a specific case is assigned through the general principle 
of the "natural judge" 16, whether the case is of civil, administrative or of criminal nature. The 
competence rules, whether related to territory, value and procedure, or matter, are defined by 
law. The parties, defendants, victims, Public Prosecution Service or any other judicial, police 
or administrative entities aren't generally allowed to choose the competent court to judge a 
case. The only exception occurs within civil law where for certain actions the parties may, 
tacitly or explicitly in a contract, agree to bring the suit in a different court than the one indi-
cated by law. 

This means that, for example, whenever the number of cases entered in a given court 
shows a relevant increase (for example, if a mobile communications company settles in that 
county), the judicial demand of that court cannot be forwarded to another court. The only re-
sponse possible is the allocation of extra resources. That is, the state may only create a new 
court, or new trial courts, or new departments in the same court, or assign more human and 
material resources to that court. 

5. 	Allocation of cases within a court of first instance 

The way in which the cases are allocated within first instance courts has two purposes: to 
achieve a balanced workload in the courts, and to randomly assign the cases to the appropriate 
court department. Normally, in the Portuguese judicial system, court presidents only supervise 
the automatic proceedings that are established by law to randomly distribute cases by the 
courts divisions. 

14  The Court of Conflicts is an ad hoc court that only decides jurisdiction conflicts between ordinary and admin-
istrative jurisdictions, arising at the Court of Appeal stage. 
as  These conflicts are solved formally. However, as far as we know, the number of appeals concerning conflicts 
of competence is low. 
16  See section 5. 
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5.1 	Civil procedure 

All the petitions that initiate a legal action should be directed to the appropriate court with 
respect to its jurisdiction in terms of territory and matter. Generally, cases are sent to the 
county court (courts with general jurisdiction), but they can also be specifically addressed to a 
court with specific jurisdiction or special competence. 

In the courts with general jurisdiction, the petitions are sorted according to the different 
categories established by Law, such as ordinary proceedings, summary proceedings, special 
summary proceedings, special proceedings, divorce and separation proceedings, probate pro-
ceedings, and bankruptcy proceedings. 

Distribution is random within the several categories and takes place every Monday and 
Thursday. There is an allocation book, in which the allocation of the various categories to the 
specific court units is recorded. The first petition of a particular category is assigned to the 
appropriate unit to which no petition of that group was assigned in the previous allocation. 
The remaining petitions of the same category are sequentially assigned to the other appropri-
ate units of the court. All the petitions received up to the distribution days (regardless of their 
quantity) are always assigned to the different units of the court. 

When there is only one petition of a certain category to be assigned, the Code of Civil 
Procedure has special rules. In such cases, the petition is randomly assigned to one of the ap-
propriate units that did not receive a petition from that category in the previous distribution. If 
there is only one petition of a certain category and only one appropriate unit that has not re-
ceived a petition from that category in the previous distribution, all of the appropriate court's 
units will be taken into account in the random assignment. 

The aim of these rules is not only the even distribution of the quantity and category of 
cases among the various courts' units, but also the randomness of the distribution, making it 
impossible to predict the assignment of a specific case to a specific judge. 

The same procedure, duly adapted, is followed by both the specialized courts and by the 
special courts. 

The cases are allocated to each of the court's units regardless of the number of pending 
cases they have. The complexity or specific intricacy of each case is not taken into account 
either. In the judicial circuits and counties where there are specialized courts and special 
courts, the distribution of the cases among those courts minimizes the effects of this situation. 

5.2 	Criminal procedure 

a) During the inquiry 
In the inquiry phase of the criminal procedure, the legal authority with competence to superin-
tend the process is the Public Prosecution Service. 

The distribution of cases by the Public Prosecution Services' officials considers principles 
and purposes different from those of the distribution of cases by the judges. The Public Prose-
cution Service, despite being an organ of the judiciary composed of constitutionally inde-
pendent and impartial officials, is also a hierarchically organised structure. Therefore, the Law 
showed no interest in an abstract definition of the distribution criteria of the inquiries by the 
several public prosecutors. Such criteria are thus determined by the public prosecutors and 
assistant attorney generals in charge of the specific services of the Public Prosecution Ser-
vice17 . 

17  Public prosecutors and assistant attorney generals are chosen to manage a specific service of the Public Prose-
cution Service by the High Council of the Public Prosecution Service, for a certain period of time. 
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b) During the trial 
After the prosecution is pronounced by the public prosecutor or after the indictment is made 
by a judge, the case is allocated to one of the court's units. This distribution is made on the 
basis of the same rules applied in the civil procedure. Furthermore, this random distribution of 
cases is also constitutionally established according to the principle of the "natural judge" that, 
within the criminal procedure, specifically forbids that a given criminal proceeding can be 
assigned through an ad-hoc decision. 

In the special courts and in the specialized courts, the procedures, with appropriate adapta-
tions, are similar. 

5.3 	Administrative Procedure 

In administrative contentious proceedings, the new Administrative Courts' Code of Procedure 
has introduced some changes regarding the way in which processes are internally allocated. 
Now, the distribution, performed on a daily basis, is a duty of the court's president. The law 
forbids, however, that this distribution may be performed in an arbitrary fashion. The distribu-
tion must follow the principles of impartiality and of the "natural judge", and it should ob-
serve the following criteria: type of process, sorted according to criteria to be determined by 
the High Council of the Administrative and Tax Courts, by proposal of the court's president; 
judges workload and subsequent availability; and matter. 

The internal allocation of cases within administrative courts is, thus, completely different 
from what happens within civil and criminal procedures. Unlike those jurisdictions, the ad-
ministrative contentious' reform introduced significant changes in what concerns the duties 
assigned to the courts' presidents, namely when it comes to the allocation of cases. It is the 
courts' presidents' duty, now, to perform, in respect of the above mentioned criteria, the plan-
ning and organization of the court's human resources, thus assuring an equitable allocation of 
processes to judges, as well as arranging an equitable re-allocation of those processes, if there 
is a variation in the number of judges. 

6. 	(Un)expected changes in caseloads and backlogs 

Similarly to what is happening in other European countries, the judicial demand in Portugal, 
considering the various jurisdictions, has shown an exponential growth, reflected in the num-
ber of cases entered. 

6.1 	Variation in judicial demand and supply of civil litigation 

Fig. 2 shows the evolution of the total number of civil cases entered, pending, and disposed of 
in the period between 1970 and 2001, including all the different types of civil procedure ex-
cept the employment procedure. The number of cases entered provides a measure of the actual 
demand for the services of the judicial system. There has been a sharp growth in demand 
throughout the period under consideration, especially noticeable in the period immediately 
after the 1974 revolution and in the 1990s. Social, economic, and legal factors explain this 
variation. The increase is mainly due to the increasing numbers of three types of litigation: 
debt claims; torts related to traffic accidents; and divorce. 
The number of cases disposed of corresponds to the supply of judicial services. We can see 
that the volume of cases disposed of has also increased, but not as much as the volume of 
cases entered. Pending procedures gives us the measure of unfulfilled demand. The period 
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between 1975 and 1988 saw considerable accumulation of pending cases, due to the increase 
in cases entered. 

After 1988, we can observe an apparent tendency for the number of pending cases to de-
crease. This situation may mean that the growth of litigation has been accompanied either by 
growth in the material and human resources of the judicial system, or by an increase in the 
system's productivity, influenced, for instance, by changes in substantive or procedural law. 
However, this positive indication only lasted for about five years, after which there has been 
an exponential growth of pending cases. 

Fig. 2 
Evolution of civil procedures pending, entered and resolved 
1970 — 2001 (per 100 000 inhabitants) 
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6.2 	Variation in judicial demand and supply of criminal litigation 

A similar growth trend can be observed within criminal justice. Social-economical factors led 
to an increase in registered crime(namely false checks, drug crimes and motoring crimes) and 
to the increase of the so-called "urban" criminality (theft and robbery) usually linked with 
drug addiction. This quantitative growth in criminality, exponentially initiated in the early 
nineteen eighties, was followed, in recent years, by a qualitative transformation, with com-
plex criminality (endured by politically or economically powerful individuals, and resorting 
to sophisticated schemes such as corruption, money laundring and drugs dealing) gaining 
increasing relevance. 

Despite the quantitative growth in criminal procedures within the judicial system, there is 
a very important discrepancy between the inquiry and the trial stages. 

Fig. 3 shows, for the 1990-2001 period, the evolution in the number of inquiry processes 
entered, that is, the evolution of the criminality reported to the Public Prosecution Service and 
to the police and, also, the evolution of the processes entered for trial. 
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Fig. 3 
Evolution of entered criminal procedures: inquiry/trial 
(1990-2001) 

Source: Department of Studies and Planning of the Ministry of Justice 

In spite of the tremendous selectivity of "reported criminality", due to the relevant dimension 
of the "black cipher", the number of processes in the inquiry stage has been continuously 
growing. Only between 1997 and 1999 the amount of reported criminality shows some de-
crease and stabilization, which mostly resulted from the decriminalisation of checks without 
funds. 

Due to the principle of legality, the Public Prosecution Service has to investigate every 
crime reported or known and to every investigation has to be given a similar priority. How-
ever, our research shows that, in the investigation phase, the Public Prosecution Service does 
treat different types of crime differently. Those that are socially more relevant (major crimes) 
are investigated by some special units, different in every service of Public Prosecution. Those 
that are less relevant (minor crimes) are dealt with by other units in a less time consuming 
manner. The number of cases pending in courts has no bearing on the decision to prosecute. 
After prosecution, the Public Prosecution Service has no influence on the duration of the judi-
cial process. 

Only prosecuted or indicted processes reach the trial stage, which means that the number 
of processes entered in this stage mostly depends on the rate of prosecution. As you can see in 
Fig. 3, the discrepancy between the amount of registered criminality and tried criminality is 
considerable, with this latter merely reaching, on average, one third of the first one. The num-
ber of processes in the trial stage has been stable. 

Although there has been some stabilization in the number of processes entered in the trial 
stage, and despite a very important part of the tried criminality does concern non-complex 
crimes (checks without funds and motoring crimes), there is also a significant number of 
cases pending within the criminal courts. For example, in 2001, there were 153 390 pending 
cases in the criminal courts. 

Therefore, it cannot be considered a surprise that Portuguese courts have been so severely 
criticised over inefficiency and lengthiness of proceedings. 
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In fact, the average duration of processes within the first instance, both civil and criminal 
processes, has increased. Fig. 4 and Fig. 5 show the average duration of civil processes (con-
sidering declaratory actions and executions) and of criminal processes 18 . 

Fig. 4 
Evolution of civil processes disposed of and average duration 
1990 — 2002 
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Fig. 5 
Evolution of criminal processes disposed of and average duration 
1990 - 2002 
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6.3 	Causes of delay 
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Moreover, an important proportion of the processes have a longer than average duration, be- 
cause that average is distorted by a large number of proceedings of swift resolution. In fact, 

18  The average duration of civil and criminal procedures is measured attending to the number of days between 
the date the case is entered in the court until the decision is issued in first instance. The average duration of 
criminal procedures mentioned in the text does not take into account the inquiry phase. 



most civil actions are for debt collection, and these actions are solved relatively quickly, since 
the evidence is straightforward and they are seldomly defended. Within criminal justice, the 
situation is similar since, as mentioned above, many processes concerning motoring crimes 
are swiftly solved. 
The inability of the State in creating a judicial system capable of responding, in reasonable 
time, to the differentiated demand for legal protection existing in society has aggravated gen-
eral dissatisfaction with the functioning and efficiency of judicial institutions, shaking their 
credibility as a means of solving conflicts. The issue of othe delay of justice», despite being 
perhaps the most universal of the problems faced by courts, is certainly one of those which 
public opinion and the operators of the judicial system are most concerned about. The issue of 
othe delay of justice» directly affects the exercise and the guarantee of rights. 

In Portugal, different factors hold up and delay the disposition of disputes in the courts, 
such as the law itself, the behaviour of judicial actors, the working conditions of the courts, 
and so on. The law itself is responsible for the delay in many types of action by requiring ex-
cessive or unnecessary formalisms. Answering to this situation, several reforms of the civil, 
criminal and administrative procedure have been introduced in the Portuguese legal system 
aiming at simplifications of proceedings. 

The judicial actors (judges, lawyers, litigants, police, experts, clerks, and so on) may also 
contribute to an excessive duration of the procedure. In this case, the delay may be uninten-
tional or intentional. Sometimes the boundary between the unintentional and the intentional is 
hard to perceive in a system with vast organizational deficiencies. 

Delay may also be endogenous to the system, and it may result from the amount of service 
and/or routines acquired, as well as from the external and internal organization of the courts. 
The studies conducted by the Permanent Observatory of Portuguese Justice 19  have enabled us 
to state that the main characteristics of the causes of delay are as follows. 

a) The more varied, intense and cumulative the causes, the worse the delay. Consequently, 
measures to combat this delay will only be effective if they are taken in a coordinated manner 
by the various entities involved, and if they are directed towards all its causes. Only in this 
way it will be possible to avoid the effect of transferring delay from one cause to another, that 
is, the aggravation of a cause at the expense of a measure taken in isolation to diminish an-
other cause. For instance, some courts have benefited from the appointment of temporary or 
auxiliary judges and public prosecutors, in addition to established posts, because they have 
many accumulated procedures. However, others aiming at completing or reinforcing the 
number of law and court clerks on the staff did not, as a rule, follow these measures. Conse-
quently, there has been a transfer of delay from one cause to another. Procedures, which were 
previously halted because of a lack of judges', became paralysed by a lack of clerks. 

b) The different causes of delay thus act in a feedback system, one over the other. Delay 
leads to the backlogging of cases, which exacerbates staff inadequacy and poor working con-
ditions. This in turn increases the delay and provides a justification for the delay itself. For 
example, lack of space is not a direct and necessary cause of delays, but there is a heightening 
effect on the irrational distribution of human resources when there is no space to accommo-
date them. This aggravates the accumulation and duration of actions, leading to judges and 
clerks losing motivation to work and at the same time not feeling responsible for delays in 
judicial procedures. 

c) The irrationality in the distribution of clerks is found more frequently in the courts with 
poorer working conditions. When this irrationality is in itself a «strong cause», the duration 
of actions and the volume of work in each division immediately increase. Added to all this, 
poor working conditions cause a vast turnover of clerks, who request to be transferred to an-
other court as soon as they have an opportunity. In fact, the most common irrationality factors 

19  See Marques, Gomes and Pedroso in Zuckerman, A.A.S. 1999. Civil justice in crises — comparative perspec-
tives of civil procedure. Oxford: University Press. 
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are the unfilled vacancies 20, the insufficient number of staff recruited and the great mobility of 
clerks. 

d) The lack of training or negligence of judges, law clerks and court clerks is found in any 
type of court. This, by itself, has a strong impact on the increase in delays. This cause of de-
lay is independent of the volume of work in the courts. It is essentially characterised by a 
judge or clerk not working on a case for months or years, and this occurs frequently with the 
more complex procedures. These situations have been often registered in the reports of the 
periodical inspections, but according to our studies in the Permanent Observatory on Portu-
guese Justice, no serious consequence was inflicted on the negligent judges or clerks. 

e) The irrationality in the distribution of judges and public prosecutors is one of the better-
controlled causes of delay, but, when it does occur, the duration of actions increases immedi-
ately. It still happens today that courts stay without judges for some periods of time, when the 
office-holders are on a commission, prolonged leave of absence or maternity leave, and are 
not replaced by another judge during that period. Backlogs accumulate during the resulting 
delays, and take years to overcome. 

Endogenous slowness is common to the whole system, but it has specific characteristics 
from county to county, even from division to division. It obviously depends, right from the 
start, on the number of cases filed. In Portugal, due to the strictness of court competence rules, 
certain social or economical factors may induce an exponential increase of processes in a 
given court. The greatest process concentration is found in the two major cities, Lisbon and 
Oporto (where most companies locate their headquarters) and in coastal counties, the most 
highly industrialized regions of the country and, subsequently, where most of the population 
reside. 

Concerning the volume of entered processes, we can thus consider the coexistence, in Por-
tugal, of "three distinctive judiciary countries": Lisbon and Oporto, coastal counties and prov-
ince counties. Referring to the year 2002, 125 879 civil cases zi  were filed in Lisbon, account-
ing for 26,4% of the country total, as well as 14 522 criminal cases (13,4% of country total); 
in Oporto there were 53 659 civil cases (11,3% of the country total) and 4 420 criminal cases 
(4,1% of the country total) filed; in Coimbra (a coastal county), 4 972 civil cases (1% of the 
country total) and 1 436 criminal cases (1,3% of the country total) were filed; and in Man-
gualde (a small province county) 689 civil cases (0,1% of the country total) and 162 criminal 
cases (0,1% of the country total) were filed. It is clear that the total number of cases filed will 
have a direct impact on the average duration of processes in a court. For instance, in Lisbon, 
where, in 2002, as we just saw above, filed26,4% of all civil cases, the average duration of the 
cases disposed of that year was of 915,5 days, whereas in Mangualde, where merely 0,1% of 
all civil cases were entered, the cases disposed of took, in average, "only" 411,5 days to be 
decided. 

20  In Portugal, law establishes a maximum number of vacancies for every career in each court. 
21  These civil processes do not include injunction procedures. 
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Fig. 6 
Average duration of civil proceedings disposed of 
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However, a change in a given factor, like the shift of headquarters of a mobile communica-
tions company to another county, as recently occurred in Oeiras, may cause, as mentioned 
before, an overload of a certain court. 

Within criminal justice, courts near the main or most patrolled roads may rapidly receive a 
significant increase in cases related to certain motoring crimes. Still within criminal justice, a 
more recent phenomenon (related to mega criminal cases comprising many defendants and 
concerning corruption and drug crimes) is causing an increase of pending cases in some 
courts. 

Thus, besides general measures aiming at decreasing the duration of proceedings, parallel 
measures specifically aimed at dealing with the backlogs of certain courts have to be taken. 
However, since there are no mechanisms for swift resolution of the piling of pending cases, 
the situation, isn't, generally, timely resolved. This leads to its aggravation. 

7. 	Reforms in civil and criminal justice related to the management of 
caseloads22  

The recent reforms introduced into the Portuguese judicial system to answer to the social de-
mand for the law can be classified into four types: "de-judicialization" and decriminalization 
of certain conducts; reform of procedural rules; organization reforms; and alternative dispute 
resolution methods. 

a) "De-judicialization" is the removal of certain disputes from the courts. These reforms 
were introduced in several areas, but the two most significant were concerned with divorce by 

n  In this section we closely follow the approach adopted in Gomes, Marques and Pedroso (1999) in Zuckerman, 
A. A. S. (editor). 1999. Civil Justice in crisis, comparative perspectives of civil procedure, Oxford University 
Press. 



mutual consent and inheritance (probate). In both reforms, the jurisdiction for these cases was 
transferred to administrative departments: the civil registry offices and the public notaries. 

Recently, the "de-judicialization" process reached yet another domain: judgment execu-
tion. The reform approved early this year will take effect in September, creating yet another 
judicial career, the "execution officer". His/Her sole power is concerned with the execution of 
the judgement, so that the role of judges in these proceedings is considerably reduced. 

The two first reforms, and particularly the last one, have had and will have an important 
impact, by significantly deminishing the courts' workload. 

Within criminal justice, one of the measures aiming at fighting its current jam is the de-
criminalization of certain conducts, such as checks without funds and drug consumption (pos-
session of no more than three individual doses). 

b) The most important reforms focus on changes to the procedural rules. The Code of 
Civil Procedure establishes two main forms of procedure: common procedure and special 
procedure. The form of the procedure is adjusted to the claim made in the lawsuit. The special 
procedure is applied to the cases specifically stated in the Law (such as, for example, custody 
of minors and bankruptcies). The common procedure is applied to all the cases for which 
there are no special procedures. 

The common declaratory procedure is ordinary, summary or very summary, according to 
the value of the claim. In the last two decades, some measures have been introduced aiming at 
simplifying procedures, such as the elimination of some joint pleadings, the simplification of 
appeals, the provision for notifying litigants and the creation of special declaratory actions. 

To simplify debt recovery, an injunction procedure was created in 1993. This procedure 
was designed to allow the summary enforcement of debt claims. It applies whenever a claim 
is made to enforce a pecuniary obligation arising from a contract. The injunction procedure 
enables an invoice not signed by the debtor to become an executive instrument if it is not con-
tested. The injunction replaces the need for an ordinary declaratory action to be brought and 
won before execution proceedings can commence. The aim of the reform was to introduce an 
alternative way of recovering debt, one complying with the principles of celerity, simplifica-
tion and modernization. 

The Code of Criminal Procedure, approved in 1987, proposes the construction of a proce-
dural system, which, as far as possible, allows the goals of the justice system to be achieved 
through quicker and simpler procedures and de-bureaucratisation. To that effect, the code 
predicts special measures, which include special procedures to deal with minor and medium 
offences, such as summary and very summary procedures. Other measures imply the suspen-
sion of the investigation if the defendant agrees to abide by several rules of conduct. Recently, 
another form of special procedure was added: the abbreviated procedure. The main reason for 
the introduction of these measures is to help the justice system to deal with different types of 
crime in different ways, not having to resort every time to the highly ritualistic and formal 
ordinary procedure, which is thus reserved for the more complex cases. Not only in Portugal, 
but in many other countries, special procedures are adopted to cope with the lengthiness of 
justice and the massification of a special kind of delinquency, and to help find new and more 
effective ways of re-socializing offenders, through new and broader ways of reaching consen-
sus. 

Unlike the special civil procedures described earlier, which are used whenever the value 
attributed to the process so requires, the special criminal procedures are used when the Public 
Prosecution Service confirms that all legal requirements are met and decides to use the appro-
priate special procedure23 . Among the reasons for the under-use of these special procedures 
we find: the legal requirements; the excessive bureaucratic procedures in the investigation, 
which are mainly responsible for the lengthiness of criminal justice; the lack of cooperation in 

23 
In Portugal, investigating judges are only responsible for certain decisions in the inquiry phase and for the 

proceedings in the instruction phase. 
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the functional relations between the criminal police and the Public Prosecution Service, and 
the hardiness of a highly technical and bureaucratic judicial culture. 

In fact, an average of nearly 86% of the criminal cases tried in the nineties followed the 
ordinary procedure, although the Portuguese criminal system is flooded with cases concerning 
minor and medium crimes (crimes punishable with ;fines or with prison sentences of less than 
5 years), and the majority of these crimes do not need elaborate investigation (they are mainly 
motoring crimes — driving without a licence and driving under the influence of alcohol). 

c) Another kind of measures, in an attempt to respond to the increase in the demand on 
courts, is related to the human and material resources, such as: establishment of new courts; 
specialization of the courts (civil, criminal, small-claims) in the main counties; enlargement of 
the courts' staff (judges, state prosecutors and law and court clerks); and the computerization 
of judicial services. 

This way, the last judiciary organization reform (in 2000) established new courts of gen-
eral jurisdiction and new courts of specialized jurisdiction in previously existing counties, and 
new special courts (small claims courts and misdemeanour courts). Court specialization is one 
of the solutions found by the Portuguese judicial system to respond to the increasing amount 
of litigation with more efficiency and better quality. However, as we shall see below, the lack 
of staff with special training has undermined this effort. 

d) Alternative dispute resolution methods are constantly referred to in speeches about the 
reform of the judicial system. However, in Portugal, only recently the measures towards the 
adoption of alternative dispute resolution methods had some effect. 

Family mediation Wok its first steps only in 1998, with the creation of two offices cur- 
rently regulated by the Ministry of Justice. This alternative method of dispute resolution re- 
quires that both parties agree on submitting the case to an office of family mediation. 

The Portuguese law allows the resolution of civil and commercial disputes by institu- 
tional or ad hoc arbitration, through arbitration conventions, and by arbitrators chosen by the 
parties. After the parties decide to take the dispute to arbitration they can only resort to judi- 
cial courts if both of them agree. Over the last few years, the Ministry of Justice has certified 
several institutional arbitration centres. Nevertheless, according to a survey conducted by the 
Permanent Observatory on Portuguese Justice in 1999, at that time only one centre was in a 
state of permanent and continuous activity. We think that the situation is a little better today, 
but the impact of these measures on judicial litigation is not as strong as it could be. 

Arbitration centres for the resolution of consumer litigation — consumer dispute arbitration 
centres - were created in the main cities. These centres have been established by an agreement 
between the City Hall, consumers associations and trade associations with the support of the 
Ministry of Justice. They are able to resolve disputes of small and medium value, which cor-
respond to the first instance jurisdiction. According to the research conducted by the above-
mentioned Observatory, such centres have largely been successful. Nevertheless, they are not 
a real alternative to the courts. They seem to be providing a new way of resolving many minor 
disputes that were simply left unresolved in the past, and which constituted what we have 
termed the large zone of oself-repressed litigation». For this reason, they can be regarded 
more as a way of enforcing the right of access to the law and justice rather than as a measure 
for reducing the number of actions coming to court. 

e) Mother measure concerns the establishment of justices of the peace in certain counties. 
Justices of the peace are appointed by the Ministry of Justice, (compulsorily a law graduate) 
and have jurisdiction over civil declarative actions, which amount to a value inferior of the 
county court's limited jurisdiction, and are related to certain matters, such as lease, condomin-
ium or real estate. Currently there is an ongoing debate about giving these justices of the 
peace competence in small criminal cases. 
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8. 	The reform of administrative justice 24  

As it was above mentioned, one of most important reforms recently carried within the Portu-
guese judicial system is the reform in the administrative contentious. The Statute of the Ad-
ministrative and Tax Courts25  and the Administrative Courts' Code of Procedure 26, brought a 
significant change to the administrative jurisdiction, by widening it and, thus, removing corn-
petencies from the ordinary jurisdiction. Thus, according to the laws now in force, administra-
tive courts gained competence over the prevention and redress of the violation of constitu-
tionally protected rights, regarding public health, environment, urbanism, land management, 
quality of life, cultural heritage and state property, when perpetrated by public entities, re-
gardless of the kind of relation and of the civil responsibility of such entities or of public 
agents. 

The new system has also brought important innovation regarding the organization of the 
administrative jurisdiction, which became very similar to the civil jurisdiction's system. For 
example, a system of limited jurisdictions was introduced, which established specific rules of 
procedure and appeal from first instance decisions to higher courts. 

On the other hand, before these statutes were in force, the Supreme Administrative Court 
and the Second Instance Administrative Court, although considered higher courts, were judg-
ing a significant number of first instance issues. With this reform, these first instance compe-
tencies were largely transferred to first instance administrative and tax courts, thus relieving 
the higher courts of appeals. The enlargement of the competence of administrative and tax 
courts will predictably result in an exponential increase in their workload. Hence thirteen new 
administrative courts in several counties were established, as well as of a new second instance 
administrative court. 

That statute also assigned new and unique 27  (within the Portuguese judiciary system) 
competencies to the presidents of those courts. As above mentioned, it is now their duty to 
allocate the processes to judges, according to given factors, such as the judges' workload and 
availability, which weren't previously considered. It is also the presidents' duty to manage the 
courts' human resources, assuring an equitable allocation of cases to judges and supporting 
their work; to assure an equitable reallocation of cases, if there is a change in the number of 
judges; to guarantee the timeliness of proceedings and the respect for terms, with the possibil-
ity to temporarily replace judges in cases of long impediment; to request extra judges from a 
"special taskforce"; to temporarily assign judges from one department to another, in order to 
attend the temporary workload. 

The reform has also created a new managerial instrument to deal with mass litigation. 
When more than twenty processes enter, concerning similar disputes, Administrative and Tax 
court presidents can decide to distribute only one and to suspend the others, pending the deci-
sion of the first. 

In harmony with the new duties assigned to the courts' presidents, the Statute of the Ad-
ministrative and Tax Courts foresees a special taskforce of judges to assign to these courts. 
The assignment of judges occurs in situations of absence or impediment of the incumbent, 
vacancy, or incidental work overload, but only if the expected duration and workload fail to 
justify a proper replacement or the enlargement of the court roster. 

24  The reform of administrative justice came into force in January, 1' s, 2004. 
25  The Statute of the Administrative and Tax Courts was passed by Law n° 13/2002, of February 19th, and 
changed by Laws n° 4-A/2002, of February 22nd, and by Law n° 107-D/2003, of December 31st .  
26  Administrative Courts' Code of Procedure was passed by Law n. 15/2002, February 22, and changed by Law 
n. 4-A/2003, February 19th • 
27  Normally, in the Portuguese judicial system, court presidents have very limited administrative competences. 
They can't give direct orders to the administrative personnel of the court, but they can coordinate their efforts 
and exercise minor disciplinary control. They can supervise the automatic proceedings that are established by 
law to distribute cases by the courts divisions and to make annual reports about the courts performance. 
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The statute also foresees a court administrator, for first instance administrative courts, and a 
management board (formed by the court's president and vice-presidents, the court secretary 
and the heads of administrative and financial support services ), for the higher courts. 

The statute also assigns new duties to the High Council of Administrative and Tax Courts 
concerning the management and administration of courts and cases. Within such duties, the 
yearly establishment of a maximum number of processes to assign each judge stands out; the 
maximum admissible term for the necessary procedural actions (as far as not foreseen by 
law); the management of the special taskforce; and the establishment of allocation criteria for 
the cases within the administrative courts. 

Another innovative measure concerns the possibility of appeal to arbitration and the pos-
sibility to establish pemianent arbitration centres for the settlement of litigations regarding 
contracts, civil responsibility of the state, public service, social and urbanistic public protec-
tion systems, which will only gain jurisdiction over the ministries which so decide. After this 
decision, public administration services are obliged to submit to arbitration if the plaintiff so 
requires. 

In what concerns the organization and management of this jurisdiction's courts, the statute 
foresees the informatization of all of the proceedings and also the digitalisation of all briefs 
and documents the parties present in paper. This way, it is now compulsory to present all 
briefs electronically digitalized or to have them digitalized by the clerk of the court's office, 
which allows the consultation of the processes in the terminals available in all judicial clerk of 
the court's offices, and also Internet access through qualified electronic signature. For this 
purpose, there will be created a permanently updated electronic file containing all data con-
cerning consultation clearances, access levels and digital certification. 

Judges and judicial clerks should also perform procedural acts using electronic support 
with advanced electronic signature certification. 

Human resource management provides for a personal accountability of the clerks of court 
for the progress of the cases assigned to them. These clerks are also responsible for conduct-
ing and supervising the activity of the bailiffs, allocating them the necessary tasks to ensure 
the proper progress of proceedings, regarding each bailiff's workload and individual abilities. 

The reform of the administrative justice introduced new and more efficient methods to in-
ternally organize the courts and to allocate cases to judges within the court. Due to these in-
novations it has some potential to strengthen the quality of justice and to transform the exist-
ing organizational culture among judges and court staff However, the reform of the adminis-
trative justice has been implemented only three months ago. Time has been too short to be 
certain of its consequences, especially concerning changes in organizational culture. Adding 
to this difficulty there are, presently, as far as we know, no monitoring studies. 
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1. 	Profile of the Judicial System' 

In Canada, there are three types of courts: the "purely federal" courts, to which the federal gov-
ernment appoints the judges and assumes responsibility for its organization and administrative 
support; the "mixed" courts, for which the federal government appoints and pays the judges, but 
for which the provincial government is responsible for the logistical and technical support; lastly, 
the "purely provincial" courts, created by the provinces and for which the provincial governments 
appoint the judges, set their salaries and working conditions and manage the support services. 

The "purely federal" courts with jurisdiction in Quebec are the Supreme Court of Canada, the high-
est court in the country and the last level of appeal in civil and criminal matters for all of Canada, 
and the Federal Court, a court that hears cases dealing with violations of federal laws, excluding the 
Criminal Code. 

There are two mixed courts in Quebec: the Court of Appeal, which hears appeal cases stemming 
from the courts of first instance in Quebec; and the Superior Court, with a general jurisdiction in 
civil and criminal matters. 

As for the "purely provincial" courts, they were brought together in 1998 within a large court called 
the "Court of Quebec". The Court of Quebec hears nearly 80% of the civil cases and 95% of the 
criminal cases. It also judges infractions of provincial laws (Protection of the Environment Law, 
Highway Safety Code, Labour Code...) ; those infractions are referred as "statutory cases", while 
the expression "criminal cases" is reserved for matters defined as such in the Canadian (federal) 
Criminal Code. 

In mid- and large size cities, there are also "municipal courts", which hear cases related to infrac-
tions of municipal by-laws, specific provincial laws (Highway Safety Code) and, in the largest cit-
ies, criminal offences. There are also three specialized courts: the Human Rights Tribunal, the Pro-
fessions Tribunal, and the Labour Court. 

There is no unified administrative jurisdiction in Quebec. The Superior Court exercises the role of 
judicial review of administrative action. However, specialized administrative tribunals were created 
to arbitrate cases pitting the State versus citizens or to arbitrate certain specific civil cases (rental 
disputes, for example). 

It must be pointed out that each court is independent in terms of its management: there is no link of 
authority between the courts and they do not have common policies. Each Court is under the exclu-
sive authority of its Head of Court. But its authority covers only judges and judicial activities: the 
administrative personnel (clerks, secretaries) and the resources used by the courts (budgets, court-
rooms, computers...) are managed by court administrators who are not under the authority of the 
judges. The support structure to the courts is unified (the Superior Court and the Court of Quebec 
share the same support staff), so each court cannot even know what his operation budget is. So it 
goes without saying that the Chief Judge of a court has no authority on budget appropriation, since 
there is no specific budget for the court (except for judges salaries and other expenses directly re-
lated to judicial activities — travel expenses, office equipment, etc.). 

1  http://www.gouv.qc.caNisionanstitutions/InstitutionsJudiciaires  en.html 
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This paper is focused on the courts which are under the responsibility of the Government of Que-
bec, the mixed courts and purely provincial courts, unique to Quebec. We will pay attention 
only to the courts of first instance. 

1.1 	Superior Court 

The Superior Court shares with the Court of Quebec the role of court of first instance in civil and 
criminal matters. It is a court of general jurisdiction, which means that it includes all matters that 
are not under the specific jurisdiction of another court. In civil matters, its jurisdiction is based on 
the amount of the dispute: the Superior Court hears cases with issues that exceed 70 000$ (Cana-
dian dollars); this threshold is established in the Code of Civil Procedure of Quebec 2 . The Supe-
rior Court has also exclusive jurisdiction in divorce and bankruptcy cases. 
In criminal matters, the Superior Court hears only the cases tried by a jury. In accordance with the 
Criminal Code of Canada 3 , certain cases are required to be heard by a jury. However, there is an 
entire array of instances in which the accused has a right of option, meaning the accused can select 
to be tried by a judge solely, in this case a judge from the Court of Quebec, or by a jury presided 
over by a judge from the Superior Court. It must also be said that all procedures undertaken before 
a case is heard (appearance in court, preliminary investigation, etc.) fall under the jurisdiction of the 
Court of Quebec, even in cases that are to be heard by a Superior Court judge and a jury 4 . 
The Superior Court also has the authority of exercising general surveillance over the activities of 
the courts and the Administration, notably when they overstep the authority conferred to them by 
the Law. It means, for example, that if an administrative tribunal exceeds its jurisdiction, a judge of 
the Superior Court may overrule the decision of those inferior courts. The same goes for adminis-
trative action: a citizen may challenge in the Superior Court a decision of an administrative body, if 
it is not covered by the jurisdiction of a specific administrative tribunal. 
Lastly, the Superior Court serves as an appeal court for certain infractions of provincial laws heard 
in first instance before the Court of Quebec. 

The Superior Court is composed of 144 judges, including a chief justice, an associate chief justice 
and a senior associate chief justice. It also includes a maximum of 111 supernumerary judges 5, re-
tired judges practicing part time and serving as a release valve when the demands on the judiciary 
exceed the court's production capacity. 

The Superior Court is organized, on a territorial basis, in two regional divisions, one for the west-
ern part of the province (Montreal division) and the other for the eastern part (Quebec City divi-
sion). The Court hears cases in 42 localities (local courthouses) in criminal matters and in 43 lo-
calities for civil cases. The vast majority of judges are based in Montreal and Quebec City and 
must travel the territory to render justice. 

2 A Quebec law: R.S.Q ch. C-25 
3  A Canadian law: R.S.C. 1985, ch. C-46 
4  The Superior Court is the one competent in regards to certain extraordinary recourses. 
5  LTJ, art. 21 
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1.2 	The Court of Quebec 

The Court of Quebec is competent to hear cases in civil and criminal matters as well as infractions 
of Quebec laws. It also assumes specific responsibilities in the area of youth protection. Lastly, it 
also has jurisdiction in administrative matters, in appeals regarding decisions rendered by adminis-
trative tribunals. 
In civil matters, the Court of Quebec hears cases whose value is under 70,000$. In practice, this 
represents nearly 80% of civil cases. As for criminal and penal cases, this court assumes almost all 
of the first instance judicial work (95%). 
As for infractions of Quebec laws, the Court of Quebec hears most of the legal actions taken under 
Quebec Law. 
In the area of youth protection, the Court of Quebec plays a double role: on the one hand, it tries 
youths who have been accused of committing criminal acts or violated Quebec laws, based on a 
system that is sensibly different than the one established for adults; on the other hand, it makes de-
cisions on protection measures for children considered to be in danger in their home. 

The Court of Quebec is composed of no more than 270 judges including the Chief Justice, the 
associate chief justice and three senior associate chief justices. Ten coordinating judges and eight 
assistant coordinating judges are responsible for allocating judges and the management of trial 
dockets in the seventeen regions of Quebec. 

Territorially, the Court of Quebec is organized on a regional basis: the judges are established in 
one of the 10 Quebec regions. In total, they intervene in fifty or so localities. The Court also op-
erates on a travelling basis in other localities, notably the Great North in Quebec. 

1.3 	Municipal Courts 

Municipal courts are small courts established in mid- to large-sized cities. They intervene essen-
tially in penal cases to render decisions in infractions of municipal regulations and certain pro-
vincial laws, mainly in road safety matters. 

Municipal court judges are "justices of the peace". Most of them are part-time judges, but full-
time judges are found in the largest cities. They have a competence that somewhat overlaps that 
of Court of Quebec judges: they can hear cases involving infractions of provincial laws, but they 
can also preside over criminal cases involving certain types of cases with a simplified adversarial 
procedure. In practice, only municipal courts in Montreal and Longueil (on the south shore of 
Montreal) have this criminal jurisdiction. 
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Human resources 	 Number/Year 

2000 	2001 	2002 

Population of Quebec 	 7 millions 

Registered attorneys 	 11 000 

Professional judges 	 426 	427 

Prosecutors 	 297 

Personnel of the civil and criminal courts 	1669 	1654 	1785 

. Prosecutors' office administrative personnel 	500 	545 

Figure 1: 
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2. 	Allocation of Cases 

2.1 	Allocation Between Courts 

2.1.1 The Legal Rules 
The jurisdiction of each court operating in Quebec is defined quite strictly by the Law. 

In civil cases, it is the amount of the dispute that determines the jurisdiction of the court of first 
instance: the Code of Civil Procedure stipulates that cases where more than $70,000 is at stake 
fall under the Superior Court, while cases of less monetary value are the responsibility of the 
Court of Quebec. The Superior Court also has exclusive jurisdiction over bankruptcy and divorce 
cases. 

The amount being disputed also determines which division of the Court of Quebec will hear the 
case: claims under $7,000 are automatically heard by a judge from the small claims division, ac-
cording to a procedure that is simplified, less costly and does not require the presence of lawyers; 
the other cases are heard according to ordinary civil procedure. 

In criminal and penal cases, the jurisdiction of the Superior Court only involves criminal infrac-
tions heard before a judge and jury. The other cases are heard either in the Court of Quebec or in 
one of the municipal courts with a competence in criminal and penal matters. It must be pointed 
out here that, for certain criminal infractions, it is the accused who decides how he/she will be 
tried: by judge alone (in the Court of Quebec) or by jury presided over by a judge (Superior 
Court). 

As for the sharing of cases between the municipal courts and the Court of Quebec, the municipal 
police officers in the cities in question choose which court they will address, in the event that the 
Criminal Code provides them with the possibility of choosing the means of laying charges. 

2.1.2 Court choice and 'forum shopping" 
The Canadian legal system is designed so that there is no jurisdictional conflict between the 
courts. It is not possible for the legal authorities, even less so the political and administrative au-
thorities, to spread the cases out between the courts based on volume. 

The only real exception to this rule involves the role of the municipal courts: we have seen that, 
in certain large cities, some charges made pursuant to Quebec laws and the Criminal Code can be 
heard by either the Municipal Court or the Court of Quebec. In practice, this means that the po-
lice can choose their court, based notably on case volume or cost of prosecution. Consequently, 
local authorities may be tempted to encourage police officers to limit criminal charges laid before 
the Municipal Court, due to the cost of criminal trials; this is not the case in penal matters where 
trials can generate more than they cost 6. To avoid prosecution decisions being guided by eco-
nomic rather than legal criteria, administrative arrangements were made between the Ministry of 
Justice and the involved cities. However, in order to avoid any temptations in this regard, the ex- 

6  Bellemare, Jacques. Plan d'integration des cours municipales : complement au rapport du mandataire. Quebec, 
Ministere de la Justice, July 6, 2001. Recommendations, page 6. 
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pert mandated by the Government of Quebec to examine this issue recommended in 2001 that the 
Law be modified to clarify the jurisdictions of the municipal courts and the Court of Quebec'. 

2.1.3 The legislative changes to court jurisdiction 
Over the last few years, Quebec lawmakers have regularly changed the monetary jurisdiction 
threshold for civil courts in order to ensure a better distribution of cases based on available re-
sources. The most recent change occurred in 2002 : the new Code of Civil Procedure increased 
the Court of Quebec's jurisdiction threshold from $30,000 to $70,000, thereby reducing the civil 
jurisdiction of the Superior Court. This court, which was dealing with barely 25% of civil cases 
will as a result see its "share of the market" in this field seriously reduced. 

It must be pointed out that the extension of the civil jurisdiction of the Court of Quebec does not 
stem from a diagnostic on court backlogs. In fact, over the last ten years, civil cases heard before 
the Superior Court have dropped by half; a marked reduction was also observed in the Court of 
Quebec, although the drop was less significant. In fact, the civil jurisdiction of the Court of Que-
bec has extended to take into account the sharing of responsibilities within this court: by increas-
ing the amount for claims heard by the small claims division from $3,000 to $7,000, the volume 
of civil cases normally heard by Court of Quebec judges was considerably reduced; the increase 
in the jurisdiction threshold compensated for this reduction in the number of regular civil cases, 
more prestigious than the cases heard in small claims. 

The purpose of increasing the jurisdiction of small claims judges was not to reduce the operating 
of civil courts or to reduce congestion, even though in practice small claims justice is faster and 
less costly. It was based more on the argument of reducing the cost of access to justice. 

The changes in court jurisdiction are the responsibility of the provincial Minister of Justice, in 
civil matters ; if chances occur in criminal matters, which it has not in recent years, it would be 
the responsibility of the Canadian (federal) Minister of Justice to initiate a change to the Law. In 
both cases, the provincial (in civil matters) or the federal (in criminal matters) Law has to be 
amended by the provincial or the federal Parliament. 

The case allocation issue does not have an international dimension in Quebec. 

2.2 	Allocation of Cases within Courts 

We saw that Quebec courts are all organized on a territorial basis: the judges are appointed to a 
region in which there are several districts and localities where justice is rendered. The location 
where a case is to be heard is determined by the Law, meaning that cases cannot be re-allotted to 
another location based on the amount of cases. However, we will see that the judicial authorities 
have a means of responding to judicial congestion in a given locality: they can modulate the allo-
cation of judges in the courts based on demand. 

7  ibid., page 7 
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2.2.1 The legal rules for the territorial allocation of cases 
The distribution of cases between the judicial districts does not allow for decisions by judicial 
authorities. Therefore, in civil matters, the applicant is the one who initially selects the place 
where the proceedings will be initiated: the general rule is that the applicant is to initiate proceed-
ings with the competent court in the district where the defendant lives; but the Law does permit, 
in certain circumstances, to initiate proceedings in another district in relation to the case (place of 
contract, place where cause of action took place...). 

In criminal matters, the case must generally be heard in the operating district where the crime was 
committed. The prosecutor however has the option, in certain circumstances, to ask that the case 
be heard in the district where the accused lives or in the district where the accused was arrested. 
The court can also accept, for reasons of public interest, the request from a party to transfer the 
trial to another judicial district. 

Neither the judicial authorities nor the administrative or political authorities have the possibility 
of transferring a case to another region or locality. 

2.2.2 Caseflow Management 
At the Court of Quebec, the court policies in the area of case management and allocation are 
adopted for the court as a whole rather than at the local or regional level. These policies first of 
all take the form of "rules of practice", adopted, at the chief justice's initiative, by all the judges; 
these rules, imposed on the parties in dispute, become official when published by the Govern-
ment in the Gazette officielle du Quebec. Other internal policies have been adopted by the court, 
after consultation with the judges. These are notably policies pertaining to objectives in the area 
of waiting periods before a hearing is held and relative to the workload of judges in terms of 
standards for days hearing cases. 

The court has statistical tools for measuring the "performance" of each region and locality in the 
area of processing times, average age of cases in waiting, production volume, volume of cases in 
waiting and effective workload of the judges. The coordinators have this data for managing the 
appointments. 

Moreover, coordinators must regularly transmit a report to the Head of Court (Chief Justice) re-
garding the judicial activities in their region, including the number of days and hours listening to 
cases and hearing waiting periods. 

Even if the policies are national in scope, the management of activities is still a strictly regional 
affair: there is no systematic practice for transferring resources from one region to another based 
on an imbalance in the demand in relation to the offer. Certain judges will listen to cases in an-
other region, but that is based on an exchange program rather than a policy of reallocating re-
sources. 

Since all first instance cases are heard by a judge alone, the issue of case distribution exclusively 
involves the allocation of judges. We already indicated the judges are appointed to a given re-
gion, in which they can be called upon to travel around to hear cases in various courthouses 
where the court operates. By modulating the allocation of judges according to the judicial "de-
mand", the judicial authorities can respond to a localized work overload. 
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At the Court of Quebec, judges in one region can sit on average in five local courthouses. It is up 
to the coordinating judge, under the authority of the Chief Justice, to annually set the days when 
the court will sit in each of the localities involved. Once the schedule of judicial activities is es-
tablished, each judge receives its appointments for the year. These appointments are fixed, but 
they may change during the year if a judge has to spend more time in a site because one case he 
has to hear exceeds the planned schedule; they may also change if a judge is finished with the 
cases scheduled before the end of the planned period of hearing. It is then the role of the coordi-
nating judge to reallocate the judge according to these unplanned events. 

The coordinating judges thus play a critical role in caseflow management. These judges are ap-
pointed among the judges based in the region by the Chief Judge; these appointments have to be 
approved by Government. 

The schedule of activities takes into account the demand for judicial services. Given the hearing 
delays, the backlog and the statistics from the previous year, the coordinating judge has, at the 
beginning of the year, a rather good idea of the demand, in the various matters, for a given local-
ity. However, it is rather difficult to reduce the number of hearing days planned for a courthouse, 
insofar as the local Bar usually reacts quite badly to a reduction in the offer of judicial services in 
their region. The local Bar, who represents the lawyers of the region, has officially nothing to say 
about the planning of judicial activities. Informally, though, they may express their concern about 
what is important issue, for symbolic and practical reasons. 

If the needs exceeds the number of hearing days planned, which happens regularly, the coordinat-
ing judge has three choices: 

• He can defer to the following year the excess cases for the year running, which as a result 
stretches out judicial delays; 

• He can ask some of his colleagues to take on more work by sitting more days than the 
norm, if they want to; but that only delays the problem until later, insomuch as the judges 
working overtime will have their workloads reduced later in compensation; 

• Lastly, he can reallocate judges who have a task deficit in their regular appointment. 

This last measure is by far the most efficient, insomuch as it ensures optimum use of the hearing 
time demanded from judges; it also ensures a better equity in the distribution of their workload. It 
consists in moving around from one locality to another judges whose cases took less time than 
expected and find themselves with open days. 
For this, it is necessary that the judge who has a lack of work where he has been appointed in-
forms the coordinating judge that he has some spare time, which in principle he must do. It is 
considered that the judge "owes" hearing days to the court and can be asked to sit somewhere 
other than where he has been allocated for a number of days corresponding to his "debt". 

It must be pointed out that the policies of each court define the proportion of time (in days) that 
each judge must allocate to being present in the courthouse, the rest of the time being spent in the 
preparation and writing of judgments. This standard varies from court to court and according to 
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the matter: that is why a judge working in criminal matters will sit proportionally longer than a 
colleague intervening in civil matters. 

The clerical staff supporting the Court has almost no role to play in the allocation of judges: the 
coordinating judges do not delegate any part of this job to the administrative personnel. Until 
recently, this job was done in a craftsmanship way, more or less by hand. The Court of Quebec 
has now an information system which gives the required data on the workload of the judges and 
on the caseload in the different courthouses. 
The clerical staff play a major role in case allocation, though: the court docket is prepared by a 
clerk, under the instructions of the coordinating judge and using norms and standards established 
by the Court. 

3. 	Changes in Caseloads and Backlogs 

3.1 	A Drastic Drop in the Demand for Justice 

The table presented on the following page reveals that over the last ten years, there has been very 
clear reduction (22%) in the number of cases heard in first instance by the Quebec courts, all 
courts put together. 

In regular civil matters, there has been a 34 % case reduction over the last ten years. This drop is 
particularly marked in the case of major civil cases, which was 54 %. But it was also quite sig-
nificant in the Court of Quebec: 27 % in regular civil cases and 28 % in small claims. It is inter-
esting to note that the increase of jurisdiction for small claims, in 1992, temporarily had the effect 
of increasing the case volume, but it then began to drop again at the same rate as regular civil 
cases. 
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COUR SUPERIEURE COUR DU QUEBEC 

Years Civil 	Family Criminal Civil 	Small 	Criminal Penal 	Youth Civil total Criminal Total 
claims 	 and pe- 	caseload 

nal total  

	

1992 54941 	40864 	3915 92635 40433 	288899 223740 33936 	188009_ 	516554 1485918 

	

1993 53450 40928 	3535 80670 41392 	279879 225910 31763 	175512_ 509324 1444356  

	

1994 42821 	40425 	3463 62743 50694 	260084 142029 25640 	156258 	405576 1191727  

	

1995 40478 40428 	3237 68616 45228 	236784 220474 30687 	154322 	460495 1302744  

	

1996 41433 39843 	3037 71711 	39879 	224252 285922 29640 	153023 	513211 	1403947  

	

1997 38367 38758 	2377 68723 35020 	205951 273066 30687 	142110 	481394 1318450  

	

1998 36142 37734 	1976 66359 34346 	203490 223006 29640 	136847 	428472 1200010  

	

1999 32716 37131 	2004 60431 	32412 	205120 154794 25894 	125559 	361918 1039978  

	

2000 31427 37541 	1932 59105 29934 	203491 	76992 24231 	120466 	282415 	869534  

	

2001 33262 36893 	2212 64401 	28441 	225187 149053 26541 	126104 	376452 1070547 

	

2002 26636 36145 	2009 67590 29044 	230811 189898 26891 	123270 	422718 	1157014  
Varia- 	52% 	12% 	49% 	27% 	28% 	20% 	15% 	21% 	34% 	18% 	22% 
lions 

Figure 3: 

EVOLUTION OF THE CASESLOADS FOR QUEBEC'S COURTS. 1992-2002 

In criminal and statutory matters, over the last 10 years, there has been a very significant drop in 
the number of cases, with an overall reduction of 18%. Here again, it is the Superior Court that 
recorded the widest drop: the number of trials with a jury dropped by 49%. The statistics from the 
Court of Quebec revealed a lower decrease in the number of cases, but was still substantial: -20% 
in criminal matters and -15% in penal matters. 
In family matters (divorces, separations), an exclusive jurisdiction of the Superior Court, the re-
duction in the activity volume was 12%. Moreover, cases involving youth, extended to the Court 
of Quebec, dropped by 21%. 
The demand for justice systematically went down over the last ten years, after having peaked 
during the years 1991, 1992 and 1993. At that time, the case volume was rising everywhere, often 
around 10% per year. 
It should also be pointed out that the case volume had not been matched by a proportional reduc-
tion in the number of judges, which has remained just about constant. 

3.2 	The Reasons for Caseload Reduction 

The reduction in the number of criminal cases heard by Quebec courts is not unique to Quebec: in 
all of Canada, there has been a comparable drop, linked to the constant reduction in crime since 
1994. Apart from the reduction in crime, to explain the reduction in criminal cases, two factors 
can be put forward: the adoption of measures allowing prosecutors to "dejudicialize" certain mi-
nor offences committed by adults, notably in the case of first offences and where the risk of re-
offending is low; and the transfer to Municipal Courts of certain minor criminal offences. 
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In civil matters, the reduction in cases is explained by several factors: 

• The general increase in judicial fees, dissuading the middle class from making use of jus-
tice; 

• The ongoing reduction in the scope of the legal aid plan, applicable to a smaller popula-
tion and offering less coverage than in the past; 

• The implementation of non-judiciary measures for resolving disputes, mostly mediation 
or conciliation. 

3.3 	Differences in backlogs 

It is very difficult to compare the courts to one another in terms of backlogs because their juris-
dictions are different. However, it is possible to compare the regions and judiciary districts in 
terms of their congestion and production delays. This is what makes it possible for the Depart-
ment of Justice to make its statistics. Those statistics can therefore show the relative productivity, 
in terms of the number of cases processed per judge and the judicial organization in each region. 
However, this comparison is not considered to be very meaningful, insomuch as the cases are not 
identical and there is no common denominator to compare the production in the regions. 

The explanation most often used to justify the discrepancies between the regions regarding the 
backlog and the judicial delays stemming from it is the lack of judges in certain regions. Socio-
logical explanations are also put forward: regional variation in crime rates, economic activity, 
propensity to prosecute and in the culture of the local Bar. Lastly, the differences in the judges' 
attitudes are also involved: in certain regions, some judges are more interventionist, more apt to 
promote faster processing of cases, while in other regions, judges are more passive; similarly, the 
productivity of judges, in terms of hours listening to cases, can also vary from one region to an-
other. 

3.4 	Differences in processing times 

There are indeed differences from one court to another in terms of processing time. The process-
ing time is systematically measured by the information management system within the Depart-
ment of Justice; this measure focuses on the waiting periods, at each step of the procedure. How-
ever, since the courts do not have the same jurisdiction, comparing them makes no sense. The 
differences is also seen in each court: the judicial regions and districts do not have the same aver-
age processing time. 

At least two methods are used to calculate processing time : the "hearing delay method" and the 
"age of cases" method. The hearing delay method counts the average lapse between the day when 
the case is ready to be heard and the first date available for hearing; in criminal cases, it is the 
time lapse between each hearing. The second method consists in measuring the average "age" of 
the pending cases (in a location, a district and all the Court). A third method, which might be 
called "anticipated delays", has also been used to measure the pressure of the caseload on court 
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resources: it divides the pending cases by the number of cases "processed" (terminated) in an 
average month; this method does not say anything about the actual delays, but it helps anticipate 
the backlogs which might occur if nothing is done to reallocate resources or to increase produc-
tivity. 

In 2000, the average processing time was, in civil cases, 178 days at the Superior Court and 133 
days at the Court of Quebec. Processing time for small claims, at the Court of Quebec, was 214 
days, clearly superior to ordinary civil trials. 

In criminal cases, the processing time was 46 days for preliminary procedures and 75 days for the 
trials. Each court established objectives regarding hearing waiting periods. The Court of Quebec 
set the following time targets: 

• In criminal cases, the targeted processing times were three months for summary convic-
tion procedures; they were also three months for the preliminary investigation and three 
months for the criminal trial; 

• In penal matters, the processing time is three months; 
• In civil matters, the processing time is six months, both for ordinary civil cases as well as 

small claims. 

3.5 	Specialization of judges 

The Courts of Justice Act stipulates that judges from judicial courts possess all the competence of 
the court to which they are appointed. For the Court of Quebec, it remains that, despite these pro-
visions, there is a dertain specialization in the large urban centres of Montreal and Quebec City. 
In those larger cities, the large number of judges makes possible for them to concentrate on one 
large type of matters: civil, criminal, youth. This specialization does not go as far as to overspe-
cialize judges on a more specific type of cases. But, for long or very complex cases, the coordi-
nating judge may choose a judge who, without being formally specialized, is known for his com-
petency in the domain. 

In regions with smaller populations, judges generally exercise all of the Court of Quebec's juris-
diction. This polyvalence in judges leads them for example to hear cases in two, sometimes three 
distinct matters in the same day. This provides better accessibility to citizens, a more efficient 
management of dockets and thereby cuts down hearing waiting periods. 

Most of the judges of the Superior court are also generalists, who may hear different types of 
cases. But some judges have a more specialized workload, especially in criminal matters. 

3.6 	"Easier accessible" Court : the small claim division of the Court of Quebec 

The Code of Civil Procedure includes particular provisions for small claims demands. Small 
claims are those that do not exceed $7,000, without taking into account the interest, which can be 
required from a person, a company (with certain conditions) or an association, in its name or its 
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personal account. The judicial rate is a lot less than the one that applies to ordinary recourses and 
the recourse procedure has been lightened. Individuals must represent themselves before the 
court, without the help of a lawyer, while the State, corporations, companies or associations can 
only be represented by an executive or an employee. 
At the hearing, the judge summarily explains to the parties the rules of evidence they must follow 
and the procedure he deems appropriate. The judge asks the questions; he provides each party 
with equitable and impartial assistance in order to demonstrate the law and ensure sanction. If 
circumstances allow, the judge will try to conciliate the parties. 

3.7 	"Task forces" to deal with high peaks of caseloads 

In the recent history of the Quebec courts, it has happened on a regular basis that committees 
aimed at improving the processing of cases and waiting periods have been created. Most often, 
these committees have been created on tri-partite basis: judges, representatives of the 
Department of Justice and representatives of the Law Society. 
The latest of these committees was created, for all of the Court of Quebec, to study the 
management of judicial cases. This committee, which has just released its report, was exclusively 
composed of judges. 
Most of these committees proposed ways to speed up proceedings by simplifying the judicial 
process or by asking judges to be active in the "management" of cases. The last committee, 
whose report is still not public, work more specifically on the improvement of the method for 
allocating judges. 

3.8 	The role of ICT applications to remedy bottlenecks in allocation of cases and 
jurisdiction 

Information and communication technologies are essential in these matters to provide the judicial 
authorities with real-time information on the court's activities in each region and in each locality 
and for each judge. They are not particularly used for resource allocation purposes, but they are 
an indispensable tool in helping with the decisions of coordinating judges. 
The Web is used more and more by the courts to inform the parties of the trial dockets or for in-
formation exchange purposes. But it is not used as a caseflow management tool. 

3.9 	Altenative modes of conflict resolution 

In Quebec, there is no tendency towards the creation of specialized courts, unless they are admin-
istrative courts. 
However, the judicial authorities in Quebec have been focussing special attention for some time 
now on alternative modes of conflict resolution, both in civil and youth matters as well as in 
criminal and penal matters. Judges from the Court of Quebec, the Superior Court and the Court of 
Appeal have been trained in these alternative modes of conflict resolution and have been con-
ducting pilot experiences for some time now. These modes have been presented as being more 
efficient, less costly and faster than making use of the courts. That is why a lot of hope is being 
placed in these programs. Most of these mediation programs are provided by the courts. 
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4. 	Conclusion 

The Ministry of Justice and the judicial actors have made a lot of efforts, in the recent years, to 
improve the capacity of the Courts to process the "demand for justice" in an efficient way. The 
basic criteria used for judging efficiency and as a source of inspiration for judicial reform is de-
lay: there is a major concern, in the whole system, about the time a citizen has to wait before his 
case is heard. This concern is especially important in criminal matters, due to judicial interpreta-
tion of undue delay: the Supreme Court ruled that the Constitution provisions for fair trial pre-
scribe undue delays. The judges, especially the managing judges, are also preoccupied with the 
criticisms of the citizens about the slowness of justice. 
These efforts seem to be successful, since judicial delays decreased in the recent years and are 
considered now, in general, as reasonable. It is clear that the drastic drop in the demand for jus-
tice in the last ten years helped a lot in reducing delays, since the resources allocated to courts did 
not decrease proportionally. 
The fight against undue delays is still a preoccupation, though. Since those delays vary in place 
(cities, region, etc.), the focus in the near future will be on improving the allocation of judges to 
where they are specially needed, considering the caseload. The advantage of the Quebec's system 
in this regard is that the judges are mobile and can be moved where they are mostly needed. But 
to fully benefit from this advantage, the courts have to develop systems which will help the judi-
cial authorities to make an optimal use of judges' time. 

Is this system of judge mobility a threat to the independence of judges and to the quality of jus-
tice? There seems to be no real concern about that in our judicial system, even for judges who are 
especially sensitive to the issue of judicial independence. First of all, this geographic mobility is 
limited: a judge is always based in one city and he cannot be permanently moved elsewhere 
without his consent; and his mobility is limited to a specific region, where the Ministry has to pay 
for his travel expenses. Secondly, the allocation system cannot be used to increase the productiv-
ity of judges to the point where the quality of justice might be threatened: the workload of judges 
is pre-determined and cannot exceed the number of days prescribed in the court policies; since 
those policies require the consent the assembly of judges, to which all judges participate, there is 
no way to impose undue productivity standards to the judge. 

Case-flow management is and will stay a major concern for managing judges of the Quebec's 
courts. But our judicial system gives them the authority to allocate judges where they are mostly 
needed. If it is well used and supported by a good information system, the mobility of judges on 
the territory gives our judicial system the flexibility to face cases overload in specific places. 
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