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Summary 
 
 
1 Introduction 
 
Recovering damages through contractual liability and tort law, legal 
proceedings, or negotiations between the involved parties and insurers costs 
Dutch society approximately EUR 1 to 2 billion every year. This includes 
lawyer fees, expenses that insurers make for handling claims, and the costs of 
calling in experts. It also comprises costs of uncertainty, of time investment by 
injured parties, and stress and other negative emotions. The parties often 
experience the litigation of tort and liability claims as cumbersome, time-
consuming, and emotionally exhausting. Besides, settling claims is fairly 
expensive.         
        The total sum of money the parties (claimants, tortfeasors and 
government) spend on settling claims can be defined as ‘transaction costs’. 
Conservative estimates show that, for every Euro paid to a victim, 50 Eurocent 
is spent on transaction costs. As injured parties probably are more and more 
inclined to recover damages, the transac tion costs will only increase in the 
future. In view of this likelihood, a research project has been carried out on 
alternatives to the current procedures and mechanisms which could reduce the 
transaction costs in tort law.   
 
2 The research project: Problem and methods 
 
The main research question is: “Which alternatives to the existing Dutch 
procedures and mechanisms could reduce the costs of the recovery of 
damages?”. The purpose of the study is to make an international inventory of 
potentially less expensive alternatives to the current Dutch procedures and 
mechanisms for recovering damages. The legal systems of seven countries were 
examined. To be able to answer the research question, we mapped twelve 
promising foreign experiences with different mechanisms and instruments (see 
below, under 3) which we expected to contribute to a reduction of transaction 
costs in tort law.  

We used Calabresi’s definition of transaction costs which, in tort law, is 
the generally accepted one. In this definition, transaction costs are all costs of 
settling claims within the legal system. Next, these costs were subdivided into 
six types of transaction costs that may arise during the claims handling process: 
(1) costs concerning the court system and the required legal aid, (2) expenses 
made for calling in experts, (3) costs of time investment by the parties in 
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settling the claim, (4) costs of uncertainty, (5) costs of stress and other negative 
emotions, and (6) the expenditure for controlling the system.  

We were able to test the reductive potential of the selected mechanisms by 
using several research methods at the same time. Unfortunately, little is 
known on transaction costs and on ways to reduce these costs. Although 
transaction costs are regarded as a major problem, not many empirical data or 
evaluation reports are available on the causes, nature, and extent of the costs, 
and hardly any information is available on the effects of the reduction efforts. 
By using theoretical approaches like negotiation theory and Law & Economics, 
we first examined the potential of the instruments; then we made an estimate of 
the possible reductive effects within three stages of the claims handling process.  
 
3 Core of the study: Twelve promising mechanisms  
 
At the beginning of the project, we made a selection of twelve promising 
mechanisms which we expected could help reduce transaction costs. These 
twelve mechanisms are: 
 
 
1 Procedural standardization  
 

7 Compensation funds  

2 Improved methods for negotiation and 
   dispute resolution 

8 Standardization of damages awards 

3 Standardization of fault-based liability 
 

9 Exclusion and limitation of tort claims 

4 Strict liability 
 

10 Injured parties right to choose 

5 Alternative compensation systems 11 Economic and other incentives on parties  
     and their representatives  

6 Class actions 
 

12 Miscellaneous options 

 
By procedural standardization, we understand the procedural rules that apply 
to the individual parties and their representatives during the process of settling a 
claim. Procedural standardization regulates the claims handling process before a 
party goes to court and aims towards a faster, more efficient, and more effective 
way of settling claims. 
         Improved methods for negotiation and dispute resolution refer to 
alternative conflict resolution methods that might help solve the current 
problems of the traditional dispute resolution systems. These methods can be 
applied by the courts or by out-of-court alternatives like mediation, and can 
take various forms: public or private conflic t resolution, formal and informal 
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procedures, binding judgments against non-binding decisions, and mandatory 
versus voluntary procedures.  

By standardization of fault-based liability we mean making the rules of 
fault-based liability clearer, so that the transaction costs that arise from the use 
of open ended, vague rules can be avoided.  
        The instrument of strict liability refers to liability without fault; in the most 
absolute variant, liability is imposed without regard to fault because, according 
to law, the tortfeasor bears all the risk.  
        Alternative compensation systems replace partly or completely the tort 
system. Two examples are first-party insurance and no-fault insurance.  
        The procedural mechanisms that support a controlled handling of large 
numbers of similar tort claims are dealt with in class actions. By bringing mass 
tort claims together, the court system will be able to handle the claims in a 
centralized way which will facilitate co-ordination and consultation between 
courts, legal aid providers, and victim support organizations, so that the claims 
will be settled in a more efficient way.  
        Compensation funds are alternative financial sources of compensation for 
injured parties, especially in those cases where the regular rules of tort law 
function inadequately or not at all. Various kinds of compensation funds and 
ways of funding are possible. 
        By standardization of damages awards we mean standardized damages 
awards that are fixed to an amount, or that lie between certain margins. 
Especially in case of damages for pain and suffering and damages for future 
loss of income, it could be a cost-saving option.             
        Exclusion or limitation of liability and certain damages limits the 
possibility for an injured party to make a claim.   
        Injured parties right to choose is the mechanism that provides injured 
parties with certain rights of choice that can be exercised during the claims 
handling process. It gives them more influence on the process and ensures that 
they can play a more active role if they wish to do so.  
        Economic or other incentives to parties and their representatives is an 
instrument that could stimulate parties and legal aid providers to work more 
efficiently. By providing financial or other incentives (for instance, variations 
on the hourly fees which are customary in the Netherlands, e.g., fixed fees, 
contingency fees, and other positive or negative incentives), the behavior that is 
related to market failure and that leads to higher transaction costs may be 
avoided.  
        Finally, the miscellaneous options contain a brief enumeration of possibly 
promising methods for the reduction of the transaction costs, e.g., information 
and communication technology and knowledge networks.  
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4 Results of the study: Promising and very promising options  
 
Five options can be qualified as very promising because they can be fitted into 
the present Dutch legal infrastructure relatively easily. Standardization of 
damages awards is especially an attractive option in the case of damages that 
are difficult to calculate, for instance, damages for pain and suffering and 
damages for future loss of income. Procedural standardization can structure and 
improve the claims handling process by providing rules of conduct and 
communication, time limits, standardized letters, or mandatory procedural 
actions. Improved methods for negotiation and dispute resolution cannot only 
form a solution for long waiting times and expensive procedures before the 
courts; they can also help put a claims handling process that has gone out of 
hand back on track. Possible methods are mediation and neutral evaluation, or 
handing over dossiers to a higher level in the organization when negotiations 
have broken down. Strict liability can be taken into consideration in situations 
where liability will practically always be accepted, for instance, in workplace 
accidents. Standardization of fault-based liability might avoid the transaction 
costs that emerge from the use of vague rules.    
   Other options can be considered promising: alternative compensation 
systems like first party insurance and no-fault insurance, procedural 
mechanisms that support an effective control of mass tort claims, compensation 
funds and, finally, rights of choice for injured parties, so that they will have 
more influence on the claims handling process. Exclusion or limitation of 
liability is an option that is less promising.  
   A last promising option is the improvement of economic and other 
incentives to parties and their representatives. Especially the German system, 
with standardized fixed fees for lawyers, looks interesting. However, this option 
needs further exploration, as do the possibilities of information technology.  
 


