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Summary 

• Private law and administrative law are rapidly becoming increasingly entwined, 

partly under the influence of European law and the European Convention on 

Human Rights. The need to coordinate private law and administrative law is 

therefore a matter of high priority. 

• Through systematic internal comparative law research – performed on the basis 

of text analysis and interviews – unnecessary or irrelevant differences between 

private law and administrative law can be identified and, if at all possible, 

eliminated or avoided. The unity of law thereby achieved will benefit the 

accessibility of the law, legal equality, and legal certainty. It will also help to 

identify and if possible eliminate alignment issues between private law and 

administrative law, also from the perspective of the division of jurisdiction. This 

will certainly contribute to the settlement of disputes. 

• The matter of ‘collective’ actions is particularly well suited to such systematic 

research: it is clearly arranged through two provisions (Article 3:305a Burgerlijk 

Wetboek (BW) and Article 1:2 paragraph 3 Algemene wet bestuursrecht (Awb)). 

Both provisions can be considered part of procedural law. As such, this research 

connects to the legislative proposal on the modernisation of the judiciary (Quality 

and Innovation of the Judiciary programme; ‘Kwaliteit en Innovatie Rechtspraak’, 

KEI). It is a highly topical matter; not only given national developments, for 

instance with respect to collective redress in private law, but also in consequence 

of European initiatives in this field. 

• The internal comparison of law conducted in this research – between Article 

3:305a BW and Article 1:2 paragraph 3 Awb – reveal that although the two 

provisions are very similar, they do show differences in a number of aspects, or at 

least are not identical. The most fundamental difference appears to reside in the 

fact that, in administrative law, the – thus differentiated – general and collective 

interests are designated as the ‘own’ (‘their’) interests of the legal persons 

involved, while private law has chosen to protect the similar interests of other 

individuals without differentiating between general and collective interests. 

• The identified differences between the said provisions appear to hinder the 

convergence of private law and administrative law and to make the law less 

comprehensible and less flexible. They can lead to alignment problems and can 

for instance cause administrative disputes to be settled by a civil court, rather 

than an administrative court. 

• From the perspective of the different areas of the law and with the view to 

retaining ‘the best’ of both, this research has sought to standardise the provisions 

concerned, in so far as this is not impeded by relevant differences between 

private law and administrative law. This study contains a proposal for a (largely) 

uniform regulation (see Chapter 9, under point 4). Where alignment problems do 

occur between administrative law and private law, solutions are offered, which 

are also relevant to the division of jurisdiction (see Chapter 9 under points 4 and 

6). The proposed regulation ties in with the contemporary (national) 

developments in society/legislation identified and analysed in this study, and may 

facilitate alignment with European initiatives, which take a horizontal approach 

that does not differentiate between private law and administrative law. 

• To enact a regulation as proposed requires legislation. Regarding the right to 

collective redress, it is recommended to also consider administrative law when 

deliberating the said matter in the preliminary draft law (currently for private law 

only). 
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• This study can be seen as marking the start to a process of internal law 

comparison. There are other matters that require attention on account of 

incongruities between administrative law and private law, such as factual 

statements by the government in respect of the principle of legitimate 

expectations and government contracts. These can be researched in a similar 

way. 

• Notwithstanding the recognised importance of eliminating unnecessary 

differences between private law and administrative law, it emerges in this study 

(the interviews) that it is considered worthwhile to preserve aspects perceived to 

be specific to administrative law and private law. This must not be neglected. 

Hence the motto applies, ‘unity in diversity’! 

 


