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A comparison between French and Dutch pre-

trial investigation

This report on the pre-trial investigation phase in France and the Netherlands, was

completed by the author in 2001. It focusses on the roles of both the public prose-

cutor and the examining judge. 

The main purpose of the study was to provide the Dutch Department of Justice with

useful information in two fields: criminal procedure legislation and policy making.

The study’s third objective was to promote the development of the mutual judicial

cooperation between the Netherlands and France.

The study was built upon research in literature as well as research into the investi-

gation pratice, using both interviews – with some 70 respondents – and actual

observation. 

The report starts with a comprehensive introduction in French law and some obser-

vations on the practice of investigating organized crime. After this introduction, four

elements of the roles of the public prosecutor and the examining judge are high-

lighted.

The first special part defines the positions of the public prosecution service, the

public prosecutor and the examining judge in criminal procedure. 

The subject of the second part is the direction and control of police investigations.

Formal authority of the Dutch public prosecutor over police forces is broader than

the authority of his French counterpart.

The third part of the study examines the principal decisions to be made in the pre-

trial phase on the orientation of the investigations, the use of investigative and

coercive powers and finally, the eventuality of prosecution before the court.  

The final part treats the judicial cooperation between France and the Netherlands. It

shows that it is first and foremost a lack of communication that causes all different

kind of problems in mutual legal assistance. 

Main conclusion of the study is the existence of important differences between

French and Dutch criminal law and procedure. Confronted with roughly the same

evolutive judicial tendencies, French and Dutch law nevertheless appear to develop

in opposite directions, as a reaction on local scandals which interfered over the last

few years. 
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As an appendice, the report comprises several recommandations for the French-

Dutch joint teams, investigating transbordal organized crime and acting on the base

of the new (2000) European Union Treaty on judicial cooperation.


